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INTERNATIONAL ‘LABOUR LEGISLATION. 

# ♦ 

\Contnhuted hy Sir Lyneen Macassey, K.B.E., K.C.] 

The work of the International Labour Organisation is increasing 
rapidly in importance for those who follow the trend of Comparative 
'Legislation, and, in view of the special provisions contained in the 
Peace Treaty for enforcement by the Permanent Court of Inter- 
national Justice of conventions and recommendations passed by the 
Organisation and adopted* by countries which are parties to the 
Treaty, of growing interest to all concerned with Lntemational Law. 
It is hardly necessary to state that the Organisation waa established 
by Part XIII of the Treaty of Versailles primarily to promote thg. 
international protection of workers by conventions agreed between 
member States, and so secure more just and humane conditions of 
labour than those which theretofore existed. As constituted by 
Article 388 of the Treaty the Organisation consists of a General 
Conference, convened at least once every year, of foip: representatives 
of each State which is a member of the League of Nations — two being 
delegates of the Government, one of the employers and one of the 
workpeople of, and in, that State — and an International Labour 
Office at Geneva controlled by a Governing Body elected, by the Con- 
ference. The first Conference took place in Washington in October 
1919 ; what may be called the second was held at Genoa in June 
1920, and the third in Geneva in October last. At tllis latter 
Conference a lengthy report, dated October 23, 1921, was presented 
by M. Albert Thomas, the distinguished Director of the International 
Labour Office, entitled “ League of Nations — ^International Labour 
Conference — ^Third Session — ^Geneva 1921 — ^Report of the Director.” 
It is obtainable from the International Labour Office, describes the 
work up to that date of the Organisation, and is destined to be a 
historical document. 

Great as the success of the office has been in promoting measures 
for uniform international labour legislation, all of which are recorded, 
the chief importance of the Report from the standpoint of Com- 
parative Law arises from the ex^iaustive details contained in it of 
1 
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2 INTERNATIONAL LABOUR LEGISLATION. 

the action which the countries, parties to the League of Nations, 
have taken to accept and carry those measures into effect, and from 
the sidelights it throws upon constitutional practice in those 
countries. 

The provisions of the Peace Treaty are now so well-known to 
readers of this journal that it would be superfluous to do more than 
remind them that by Article 405 the Conference may frame its pro- 
posal in regard ho any question of proposed international legislation 
in one of two forms : either as a recommendation of principle to be 
submitted to the member States for consideration with a view to 
effect being given to it by national legislation, administrative action 
or otherwise, or as a draft convention for ratification by the member.. 
States. If a draft convention or a recommendation is passed by a 
two-thirds majority of the votes of the delegates present at the Con- 
ference, readers will remember that it is d#emed to be adopted by the 
Conference, and that each member State is then bound under ordinary 
cyrcumstances, within a y§ar from the conclusion of the Conference, 
OT, in exceptional circumstances within eighteen months, to submit 
any recommendation or draft convention so adopted to " the autho- 
rity or authorities within whose competence the matter lies for the 
enactment of legislation or for other action.” If, on such submission, 
the authority or authorities decline to give effect to a recommendation 
or to ratify a draft convention, the member State is free from all 
further obligations. Should, however, any member State fail to 
effect such submission, any other member State may refer the matter 
to the Permanent Court of International Justice. 

Interesting questions of Constitutional Law or, perhaps, more 
properly speaking, constitutional practice, have arisen in regar(| to 
the meaning and effect of the words in Article /105 of the Peace 
Treaty, itamely, what is'“ the authority or authorities within whose 
'competence the matter lies for the enactment of legislation or other 
action,” and what procedure Article 405 intends should be followed 
by member States in regard to ratification. The original draft of 
the Article contemplated conventions only and not recopimenda- 
tions, and proposed that any draft convention adopted by the Con- 
ference by a two-thirds majority must be ratified by every member 
State unless within one year the National Legislature of that State 
should have expressed its disapproval of the draft conveiftion. 
Shortly after the preparation of this draft, a Commission on Inter- 
national Labour Legislation was appointed by the Peace Conference 
on January 31, 1919, to consider the draft and settle it as 
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Part XIII of the. Treaty. There was considerable divergence of 
views on this Commission as to what the provisions of Article 405 
should be, some countries taking the view that States should be laid 
under a specific treaty obligation to ratify conventions adopted by* 
the Con1[erence, whether their legislative authorities approved them 
or not, subject to a right of appeal to the Executive Council of the 
League of Nations ; other countries, notably the United States of 
America, objecting to any obligation whatsoever to'!ratif5^being put 
upon a member State. Article 405 in its present form represents a 
compromise arrived at by a Sub-Committee of the Commission 
consisting of representatives of the American, British, and Belgian 
,delegations, especially appointed by the Commission to find an 
acceptable solution of the difficulty. The report of the Commission 
dated March ,24, 1919, in referring to Article 405, contains this 
, passage : , 

“The majorityof the Commission therefore decided in favour of making 
ratification of a convention subject to the* approval of the national 
legislatures or other competent authorities.” — "" 

It would seem from the report thgit the Commission was under 
the impression that all draft conventions adopted by the Conference^ 
as well as all recommendations passed by the Conference for legisla- 
tion in member States, provision for which was inseiied by the Coin- * 
mission in Article 405, would be submitted to the national legisla- 
tures of member States in countries where parliaments existed. 

So far as Great Britain was concerned, a discussion took place 
in the House of Commons on May 27, 1921, as to who was “ the 
authority or authorities within whose competence the matter lies 
for the enactment of legislation, or other action.” In the course 
of the debate reference was made to the instructions of thd British 
War Cabinet dated March 14, 1919, to the delegates representing 
Great Britam at the Peace Conference. These instructions con- 
tained, inter alia, the foUowing passage : 

“The Conference was not merely an assembly for the purpose of passing 
resolutions, but would draw up draft conventions which the States would 
have to present to their legislative authorities.” 

The contention was raised that where legislation was required, 
conventions and recommendations adopted by the International 
Labour Office should, in accordance with Article 405, be submitted 
to Parliament as the authority . . . within whose competence 
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the matter lies for the enactment of legislation." The learned 
Attorney-General stated the view of the Government to be that the 
printing and circulation of the draft conventions and recommenda- 
•tions of the International Labour Conferences in the form of a Parlia- 
mentary paper was a sufficient submission to Parliament, if any 
submission to Parliament was really required by Article 405, but 
that the authority in Great Britain which decides whether a 
convention is to be ratified or not is not Parliament, but the 
Crown acting on the advice of the Ministers of the Crown, and 
, that it was also for the Government to decide .whether they would 
or would not adopt any of the recommendations passed by the 
Conference, in which event they would submit to Parliament such, 
only of the recommendations as they desired to incorporate in a 
legislative measure. ,, 

The position under the constitutional system in Great Britain „ 
* would be a curious one, if the Government were boimd to submit to 

Parliament in the shape .of a BiU for an enabling or enforcing Act 
jof Parliament, a draft convention or recommendation which the 
Government delegates had voted against at the Conference, or one 
to which the Cabinet objected on principles of policy. 

. In other member States than Great Britain considerable diffi- 
culties have arisen in regard to the mode of ratification and by 
" reason of the inability of Governments to give effect to the procedure 
apparently contemplated by Article 405, of submitting conventions 
to their national legislatures for legislative action where such bodies 
existed. In France the constitutional practice is for the Government 
to request Parliamentary authorisation for the ratification of treaties 
or' conventions only when they have been signed by the plenipoten- 
tiaries of France and the other States concerned, and are from the 
diplomsftic point of view concluded agreements. After the Wash- 
ington International Labour Conference the French Government 
introduced into the Chamber of Deputies on April 29, 1920, a number 
of Bills authorising ratification of five of the Washington Conventions, 
but later came to the conclusion it was unable to proceed in that 
method inasmuch as the draft conventions had merely been adopted 
by a two-thirds majority of the International Labour Conference 
and were not concluded conventions regularly signed by plenipoten- 
tiaries. To obviate this objection, the French Government proceeded 
to convert the draft conventions into concluded conventions, srfitable 
for submission to the Chamber of Deputies, by embodying them in , 
treaties or conventions signed by French plenipotentiaries and also 
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by those of other member States. The Belgian Government like- 
wise inclined to the view that this was the proper procedure ior 
Belgium. Accordingly, six diplomatic conventions were drafted^ 
by the French Government containing the text of the jsix draft 
Conveittions of Washington and were signed at Paris on January 24, 
1921, by French and Belgian^ plenipotentiaries, and a protocol was 
opened for the subsequent adherence to these conventions by other 
States. THe propriety of this mode of procedure was referred by 
the Secretary-General of the League of Nations to the International 
Labour Office, and the latter took the view that the procedure which 
the French Government had instituted was contrary to Part XIII 
'of the Treaty, and that member States, in adhering to the Treaty, had 
bound themselves to follow the procedure prescribed by Article 405, 
which the Office submitted was complete in itself and intended to 
"• supersede, so far as convenfions adopted by the International Labour 
Conference were concerned, any contrary form of procedure existing 
in such States for the ratification of international conventions. Thfe 
argument , of the International Labour Office seems to be one of~ 
force and weight. It urges that the characteristic feature of the 
procedure — ^namely, the absence of signatures — was an inevitable 
corollary to the whole scheme of organisation set up by Part XIII oS 
the Treaty. The method proposed to be followed by the French 
Government would result, the Office pointed out, tn differentiating * 
profoundly between the position of the Government delegates and 
that of the employers’ and workers’ delegates at the Conference, which 
would be contrary to the spirit of the labour provisions of the 
Treaty, and indeed to its express provisions. It would, moreover, 
involve the paradox of obliging a Government, the delegates of which 
had opposed at a Conference the adoption of a draft convention, never- 
theless to cause that convention to be signed by plenipotentiaries 
in order that it might be submitted to the competent authority ! 

The Secretariat of the League of Nations and its legal advisers 
took the same view as the International Labour Office, and the 
Secretary-General replied to the French Government to that effect. 
At the moment the position is that, if a Government of a member 
State in the position of the French Government finds that constitu- 
tional difficulties prevent the direct presentation to the legislature 
of draft conventions merely adopted by a vote of the Intenfational 
Labour Conference, it can open a protocol with member States in the 
same position, but the League of Nations cannot and will not do so. 
This is clearly an unsatisfaptory position. Where such constitu- 
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tional difficulties exist in regard to the procedure of ratification, tliat 
condition of things should, if possible, be considered at an early date 
by the League of Nations, with a view to uniform procedure being 
''adoptedi.n harmony with the scheme of the Treaty of Peace. 

A further question has emerged in regard to the time of ratifica- 
tion. If a member State adheres to a convention, that involves two 
things, first, ratification after, in most cases, the authorisation of 
ParliamenC has first been sought and given, and, secondly, revision 
and amendment of existing national legislation touching the subject- 
matter of the convention so as to bring it into accord with the pro- 
visions of the convention. The amendment of existing legislation 
that is involved may be very considerable and far-reaching, and' 
member States have to ask thenaselves this question : Should the 
act oi' ratification precede the legislative changes or should the 
latter be effected before ratification ? Pitting the same question in 
another form, should member States place themselves under inter- 
national obligations to '•other member States to reform home 
•^dustrial conditions until they have ascertained whether public 
opinion in their own country will permit them to effect the necessary 
modifications of their existing national laws to remedy those condi- 
tions ? The view of the International Labour Office on this increas- 
in^ly important and essentially practical question is that domestic 
legislation should be first brought into consonance with the conven- 
tion. and that when that reform is effected there should follow the 
formal ratification of the convention. That would seem unquestion- 
ably — apart from the delay — ^to be the right procedure, otherwise 
member States may find themselves in the position of having ratified 
a convention and then being unable to give fuU. effect to it, which in 
itself would be a breach of the Treaty. In such circumstances it is 
extremely doubtful what view the Permanent Court of International 
Justice could or ought to take. The Court would really not be deal- 
ing with a legal issue, but would in practice be placed in the position 
of having to consider what it could or would have done if it had been 
acting in the place of the Government of the defendant member State, 
and respoiisible for the legislation and administration of the comitry 
in question — an impossible position. 

There is another matter of importance which is arising in con- 
nection with ratification. The official languages of the Organisation 
are French and Enghsh, and many member States, when approaching 
consideration of the question whether they will or will not ratify a 
convention, desire to know the full intention of terms and phfases 
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in the contentions. To obtain such a decision may well be essential 
before they can decide in what particular respect or, to wfiat extent 
they will be called upon to amend their own domestic legislation. 
There is no effective procedure provided in the Peace Treaty for 
giving “ interpretations " on international labour conventions under 
those circumstances, though anyone conversant with labour legisla- 
tion, and especially with labour agreements, knows how the whole 
peace and. harmony in an industry may turn upon some subtle 
shade of meaning intended by the parties to be attributed to an 
industrial word or phrase. The International Labour Office has no 
authority and does not claim to exercise any right to give “ interpreta- 
tions ’ ’ of conventions to member States who ask for them. What it 
very properly does is to refer the member State which desires an 
“ interpretation ” to the way in which the convention is being carried 
, out in other countries whore it has been applied, or to the condition 
of things in a member State where there was already in existence 
before the convention what is prescribe^i by the convention. At 
the same time the office makes the fullest reservations as to tha. 
authority of any opinions expressed or implied in such an answer. 
Here again there is need for some amendment in the constitution 
and procedure of the International Labour Organisation which wijl 
enable authoritative “ interpretations ” to be given of conventions 
and, indeed, of recommendations. The necessity for this will grow** ' 
rapidly as conventions hasten to come up for ratification by member 
States, or recommendations for incorporation in domestic Acts of 
Parliament. Experience in most organised industries in Great 
Britain, where working rules have been adopted by agreement 
between employers and employed, has shown the urgency for the 
existence of an authoritative and experienced tribunal to give 
decisions from time to time as to the intention of the rule3. Inter- 
national labour conventions stand equally in need of a similar 
tribunal ; and such interpretation, if we may caU^it that, is really 
not a suitable matter for a purely judicial decision. 

Anything approaching relative uniformity in the industrial codes 
or industrial administrations of different countries seemed, before 
the establishment of the International Labour Organisation, to be an 
impracticable ideal. How great is the measure of uniformity that 
is being now achieved can best be appreciated by reference to the 
actual provisions of the draft conventions and recommendations 
adopted by the three International Labour Conferences at Washing- 
ton, Genoa, and Geneva. These should be read in full — either in the 

* 
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EngHsh version from the three booklets issued by the British Ministry 
of Labour and published by the British Stationery Office, or in the 
French and English versions as published together by the Inter- 
-national Labour Office in Geneva. We can only say in passing that 
at Washington draft conventions were adopted in respect of (i) 
an 8-hour day and a 48-hour week ; (2) unemployment ; (3) tfie 
employment of women before and* after child-birth ; (4) the 

employment of "women during the night ; (5) the minimum age 
' for admission of children to industrial employment ; (6) the 
night work of young persons employed in industry ; and recom- 
mendations in respect of (i) unemployment ■; (2) reciprocity of treat- 
ment of foreign workers ; (3) prevention of anthrax ; (4) protection 
of women and children against lead poisoning; {5) establishment 
of Government health services ; (6) application of the Berne Conven- 
tion of 1906 prohibiting the use of white phosphorus in the manufac- 
ture of matches. At Genoa, draft conventions were adopted in 
regard to (i) the minimum age for admission of children to'eipploy- 
jient at sea ; (2) unemployment indemnity in case of loss or foundering 
of the ship ; (3) establishment of facilities for finding employment 
for seamen, and recommendations concerning (i) hour^ of work in 
■yie fishing industry and in inland navigation ; (2) the establish- 
<ment of national seamen’s codes ; and (3) unemployment insurance 
-^foirseamen. , 

After securing adoption by the Conference of conventions or 
recommendations, the next important matter is the extent to which 
member States ratify those conventions and accept the recommenda- 
tions. Great Britain so far has formally ratified the Washington 
conventions in regard to unemployment ; the employment of women 
during the night ; the minimum age for admission of children to 
industrial employment, and the night work of young persons em- 
ployed in industry, and also the Genoa conventions in regard to the 
nainimum age for admission of children to employment at sea. 
These were either covered by existing British legislation and adminis- 
trative practice, or were expressly put into force by the Women, 
Young Persons and Children (Employment) Act of 1920. The British 
Government refused to ratify the Washington convention in respect 
of the 8-hour day and 48-hour week because the rigid terms in which 
that convention was drawn would have conflicted with agreements 
concluded between the Government and the railwaymen in regard 
to hours of work and also with important collective agreements 

between employers and employed in other industries. The British 

♦ 
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Government also refused to ratify the Washington convention in 
regard to the employment of women before and after child-bifth, 
because again the inelasticity of the provisions would have cut across 
the administrative practice under the Factory and Insurance Acts, 
and thereby occasioned very considerable dislocation of a code of 
law' which, although requiring some amendment, it could hardly be 
said needed to be entirely superseded by a different regime. 

On pages 48-53 of the Report of the Director of the International 
Labour Office, to which reference has already been made, several 
illuminating tables are printed showing the action taken by different 
member States to give effect to the conventions and recommenda- 
tions of the Washington and Genoa Conferences. If, for example, 
we take the Washington convention in regard to hours of work, it 
will be seen that Czecho-Slovakia, Greece, India, and Roumania have 
>• ratified that convention ; "and that the Governments of Argentine, 
Austria, Belgium, Brazil, France, Germany, Poland, and Spain 
have recommended to their respective legislatures its ratification, 
and have taken steps to submit the necessary Bills to their Par — - 
liaments for that purpose. When one comes to consider the cases 
in which the convention has been actually put into operation, 
we find that Belgium and the Province of British Columbia in 
Canada have passed Acts of Parliament enforcing the provisions of 
the convention, and that the Governments of Argeatine, Chili, D^n- ^ 
mark, Germany, India, Italy, and Luxemburg have deposited in their 
various legislatures or governing bodies Bills for Acts to apply those 
provisions. Further, we find that the Government of South Africa 
at present is engaged in drawing up such a Bill. 

Each one of the Washington and Gmoa conventions and recom- 
mendations is treated in M. Thomas’s report in a similarly compara- 
tive way, and in the text of the document very full explanations are 
given of the constitutional and industrial circumstances in each 
country affecting its ratification or its applicatiop. These tables 
show conclusively the success which in the first three years of its 
existence has already attended the efforts and operations of the 
International Labour Organisation. 

We can summarise the position by stating that th^ decisions 
adopted at the Conference at Washington have led to the adop- 
tion of 40 acts or other legislative measures, 32 of which are concerned 
with the draft conventions and 8 with the recommendations and 
to the preparation of loi Bills, 80 dealing with draft conventions and 
21 with recornmendations. The decisions of the Genoa Conference 
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have led already to 3 Acts of Parliament relating io conventions and 
to the preparation of 23 Bills, 12 of which deal with conventions and 
II with the recommendations. Two of the Washington conventions, 
*the one relathig to the hours of labour and the other to unemploy- 
ment, came into force on July i, 1921 ; the other four Washingtqn 
conventions and the three Genoa conventions will come into force 
on July I, 1922. 

The machinery provided by the Peace Treaty for dealing with 
member States who neglect or refuse to submit the draft conventions 
and recommendations to the competent authority, or which, having 
ratified the conventions or adopted the recommendations, refrain 
from putting them into active operation by Act of Parliament, 
administrative order or otherwise, is delicate in the extreme. It 
involves a certain measure of control by the International Labour 
Office, or it may be the Permanent Court of International Justice, 
of the domestic industrial affairs of member States, and raises 
interesting questions of constitutional procedure and international 
—•law. Those questions must, however, await discussion on some 
future date. 



THE POWERS OF COLONIAL LEGISLATURES. 

{Contributed, by. Professor W. Harrison Moore, C.M.G.] 

In the recent case of the Initiative and Referendum Act (1919), 
A.C. 935, 945, the Judicial Committee of the Privy Council, speaking 
through Lord Haldane, says : 

S. 92 of the (British Norfti America) Act, 1867, entrusts the legislative 
power in a Province to its Legislature, and to that Legislature only. No 
doubt a body with a power of legislation on* the subjects entrusted to it 
so ample as that enjoyed by a Provincial Legislature in Canada could,—, 
while preserving its own capacity intact, seek the assistance of sub- 
ordinate agencies, as had been done when, in Hodge v. The Queen, 9 A.C. 
117, the Legislature of Ontario was held entitled to entrust to a Board 
of Commissioners authority to ^ enact regulations relating to taverns ; 
but it does not follow that it can create and endow with its own capacity - _ 
a new legislative power not created by the Act to which it owes its own 
existence. Their Lordships do no more than draw attention to the 
gravity of the constitutional questions which thus arise. 

It should be observed that the Privy Council held, many years ago, 
that the Provincial Legislatures of Canada had the benefit of s. 5 
of the Colonial Laws Validity Act, 1865,^ so that the question 
raised by their Lordships would seem in their view not to be un- 
equivocally answered by the provisions of that section. 

The nature and extent of the power of coloniaj legislatures has 
been considered in the Privy Council on several occasions in rela- 
tion to the delegation of powers.® It is now one of the common- 
places of constitutional law that these Legislatoes are not to be 
deemed the delegates of the Imperial Parliament whose Act creates 
them and defines their powers. When they legislate, the case is 
not one of the Imperial Parliament making laws through them, 


^ FieMtng v. Thomas, {1896) A.C. 600. 

2 i?. V. Burah, (1878) 3 A.C. 889 ; v. The {1883) 9 A.C, 117 ; Bowel 

V. ApoUo Candle Co,, (1885) 10 A.C. 282* * 
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though there are expressions in the Privy Council judgment in 
}yelb V. Outtrim ‘ which suggest it. 

Evcry.Act of the Victorian Council and Assembly requires the assent of 
the Crown, but when it is assented to it becomes an Act of Parliament 
as much as any Imperial Act, thorjgh the elements by which it is 
authorised are different (p. 88). 

The principles of agency throw no light even by analogy on 
the nature and powers of these Legislatures, not being delegates of 
the Crown or of the Imperial Parliament or of the people. The rule 
which forbids the agent to delegate his powers does not apply to 
them. It does not follow, however, that because they are not 
agents their powers are unlimited. Like every other person or 
body whose power is derived from statute, their powers are limited 
by the grant ; and it may be that some fimit on the power of dele- 
gation is inherent in the terms of the grant. 

The power to make te.ws, extensive as it is, was vested in a 
““designated authority and in no other. Whatever claims obedience 
as law must establish its claim to that character as being made or 
imposed by that prescribed authority itself. All the Privy Council 
decisions referred to are at pains to show that the particular delega- 
^ tiem in question was by an Act wherein the Legislature itself had 
exercised its ovfn discretion over the subject-matter dealt with. 
Thus in R. v. Burah,^ an Act of the Governor-General in Council 
removed a particular district from the jurisdiction of certain exist- 
ing courts and offices, and placed it under new courts and offices to 
be appointed by the Lieutenant-Governor of Bengal ; and authorised 
the Lieutenant-Governor to apply to such district or any part of it 
any of -^e laws in force in other territories subject to his govern- 
ment ; and the Act was to come into operation on such day as the 
Lieutenant-Governor should direct. The effect of what was done 
was that “ the proper Legislature had exercised its judgment as to 
place, person, laws, powers ; and the result of that judgment had 
been to legislate conditionally as to all these things. The condi- 
tions having been fulfilled, the legislation is now absolute.” At 
the same time, their Lordships agreed " that the Governor-General 
in Council could not by any form of enactment create in India and 
arm with general legislative authority a new legislative power not 
created or authorised by the Council’s Act ” {i.e. the Indian Councils 
Act of the Imperial Parliament, 24 & 25 Viet. c. 67). 

' ‘ 1907 A.C. 81. a 3 A.C. 889, 905. 
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In Hodge v. The Queen t|3.e Privy Council speaks of the action 
of the Ontario Legislature in committing to Commissioners authority 
to make regulations for the conduct of licensed premises as a s*tep 
having for its object the carrying of the enactment into (^eration** 
and effect, such an authority being ancillary to legislation, a power 
without, which an attempt to provide for varying details and 
machinery to carry them odt might become oppressive, or abso- 
lutely fail ^p. 132). And, as to the argument that oy its action the 
Legislature effaces itself, the Board said • “ It retains its powers 
intact, and can, whenever it pleases, destroy the agency it has 
created and set up another, or take the matter directly into its 
own hands.” 

In Powell V. Apollo Candle Co.,^ it had been decided in the 
Supreme Court of New South Wales that a provision in the Customs 
Act authorising the Govejsnor in Council to direct a proportionate 
duty to be levied on any article which in the opinion of the collector ' 
or commissioners of customs contained properties which made U 

a substitute for a dutiable article, was void as an imposition of ^ 

taxation by the Governor in Council, the Constitution having coh- 
ferred the taxing power on the Legislature alone. The Privy 
Council held that in such a case the duty was levied under thg 
authority of the Act — “ the Legislature has not parted with its 
perfect contrpl over the Governor, and has the pojver of course-*at — " 
any moment of withdrawing or altering the power which they 
have entrusted to him ” (p. 291). 

The Control o£ the Delegating Legislature. — One limitation upon 
the dispbsing power of a Legislature appears clearly from these 
decisions ; the legislative power of delegation imports the reten- 
tion of complete control by the delegating Legislature. In general 
this condition would be satisfied by the fact that the Legislature 
can repeal its own Act, and that therefore the retention of control 
is inherent; any authority it set up must be subordinate to it. 

But the matter is not quite so simple. If the King, the Legisla- 
tive Council and Legislative Assembly, in whom the Legislative 
power is vested, should purport to confer a general concurrent 
legislative power on some one or two parts of the Legislature, or 
on some other authority, there would be an act which, if valid, 
was an abdication of control ; the Legislature would be as much 
subject to control by its creature as capable of controlling it. Nor, 
again, would the inherent power of repeal cover the case in which 
1 9 A.C. 117. s 10 A.C. aS2. 
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a Legislature purported to abolish itself and confer its power on 
another person or body in substitution for itself.' 

In regard to such cases, it may be said with confidence that 
-such an ^abdication by a colonial Legislature could not be justified 
under its legislative power, plenary though it is. The lihpcrial 
Parliament having designated the body which shall be competent 
to exercise legislative power in subordination to no other authority 
than the IiaperiSl Parliament itself, the establishment of.some other 
authority of equal status either along witli or in supersession of the 
designated body is inconsistent with the grant itself, and is an 
alteration of the constitution and the powers established by the 
Imperial Parliament Only when a further power — the power to 
alter the constitutions and powers of the legislative body~has 
been conferred could acts of the kind now under consideration be 
justified. Such powers have been confesred in many colonial con- , 
stitutions, and are in the case of representative Legislatures con- ' 
ferred generally by the CQlonial Laws Validity Act, 1865, s. 5, 

Is the retention of control by the Legislature the sole condition 
which governs delegation ? Would it be lawful to commit to, say, 
a Royal Commission full power to make laws for the peace, order, 
^^nd good government of the colony in all cases whatsoever, subject 
to the limitation that any law made by such Commission inconsis- 
- tent with any A^t passed by the Legislature shall be invalid, and 
that the Commission may make no law which relates to the con- 
stitution or powers of the Legislature itself? To take a specific 
case.* In 1871 the Law Officers of the Crown were called on to 
advise upon a suggestion that the Legislature of the Cape of Good 
Hope might establish within a colony a number of subordinate 
provincial Legislatures, The Secretary of State, in a despatch to 
the GovSrnor, announced that the Law Officers * advised that the 
Cape Legislature had no power, without the assistance of the Im- 
perial Legislature, to divide the colony into provinces and to invest 
the provincial authorities with legislative and administrative powers 
subordinate to a supreme colonial Parliament. 

To exercise such a power would be using the constitution created by 
the Letters Patent to destroy itself ; the Letters Patent give the Legis- 

i Cf, Dicey, The Lam of the ConshtuHon, Sfcli ed., p. 66 note. 

» Hie power of colonial Legislatures to delegate to or vest powers in other 
authorities is referred to by various writers, notably in A. I. Clarfe's Australian 
ConsHtuifonal Law, pp. 41 seq. ; Berriedale Keith's ResponsihU Government in the 
Dominions, pp. 355 3^5 1 Clement's Canadian Constitution (1916), p. 35 

and Lefroy's Canada*s Federal System, pp. 69-75. 
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lature power to make laws, but it was not intended to invest it with 
power to make laws of every kind, but only such laws as arc not incon- 
sistent with the form of government constituted by the Letters Patent 
themselves. Nor has the legislature pow'er to delegate to others the 
function of legislation entrusted to itself. • It follows that the* colonial 
Legislature has no power to divide the colony into provinces, if by that 
division anything more is intended than a subdivision for administra- 
tive purposes, which will leave* untouched the constitution created by 
Letters Patent.^ ’ • 

The actual decisions of the Privy Council that have been 
referred to certainly do not establish, as of authority, so broad 
a claim, and the dictum cited from R. v. Bur ah denies it. In 
R. V. Burah and Powell v. Apollo Candle Co. the Legislature 
had set up a complete legislative scheme, to be brought into opera- 
tion when the Executive should determine, and in the latter case 
'had specified the grounds on which the executive determination 
was to be based. In Hodge v. The Queen, the matter is less clearly 
one of “ conditional legislation ” ; but thh power conferred is one 
which is to be exercised not for the whole Province, but for par- 
ticular districts with varying needs and desires, which the Legisla- 
ture provides for by remission of the matters to local determination. 
In all the cases there had been some exercise of judgment and* 
discretion ,by the Legislature itself on the subject-matter dealt 
with, so that it was possible to regard the rule set "by the delegate 
authority as one imposed by the Legislature itself. Powers to 
establish rules and regulations incidental to actual legislation, to 
carry out such legislation, to supplement and complete it, to fix 
time and place at which it shall come into operation, are all in- 
cluded in the power to make laws. 

The subject of delegation by the Legislature has received 
much attention in the United States (see, for example, Cooley’s 
Constitutional Limitations, p. 163 (7th ed.), and Willoughby’s 
Constitutional Law). ' • > 

The leading case on the subject in the United States is Field 
V. Clark, 142, U.S., where at p. 694 the following passage is cited 
with approval from the opinion of the Pennsylvania Court in Moers 
V. City of Reading : 

The Legislature cannot delegate its power to make a law, but it can 
make a law to delegate 'a power to determine some fact or state of things 
upon wliich the law makes or intends to make its own action depend. 

^ Cd, 508, p. 13 {1872), See Keith, Uesponsthle Government, vol. i, p. 367* 
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To deny this would be to stop the wheels of government. There are 
many things upon which wise and useful legislation must depend which 
caifnot be known to the law-making authority, and must therefore be 

» subject to inquiry and determination outside the halls of legislation. 

* 

Conditional Legislation. — In the Australian case of Baxler y. 
Ah Way ^ there was a provision in the Commonwealth Customs 
Act establishin| a category of “ prohfbited imports,” and imposing 
a penalty tin importation. The section set out an emnneration of 
prohibited imports, and included among them " all goods the 
importation of which may be prohibited by proclamation.” The 
High Court of Australia held that this was “ conditional legisla- 
tion ” by Parliapient itself, and accordingly sustained a proclama- 
tion prohibiting the importation of opium. Isaacs J. (at p, 641) 
says : “ The GovemoiLGeneral does not legislate, using that word 
in the true sense. There is no subject handed over to legislator 
upon as he pleases without any substantive provision as to conse- 
quences by the Parliament itself.” With all deference to the 
Court, it is not very clear that the matter falls within the principle 
of conditional legislation. No direction or guide is given to the 
Executive; there is an unqualified power in the Executive to 
•exclude anything on any ground or no ground. All that Parliament 
has done is to provide the means of coercion ; its only will is that 
What the Executive has decreed as to the goods that may be 
imported is law. The other ground taken by the Court appears 
the stronger : that common experience shows that in certain 
classes of cases it is not practicable or desirable for the Legislature 
to do otherwise than leave the utmost discretion to the Executive. 

It would hardly be possible on any narrower ground to support 
the delegations of rule-making power that have been made to the 
Executive during the war.® The influence of accustomed methods 
is seen in the judgments in all the cases that have been cited above. 
Subjects differ |rom each other in their aptness for treatment by 
a representative Legislature. There is a distinction, for instance, 
between those matters which are essentially matters of administra- 
tion to which legislation is really ancillary, and, on the other hand, 
matters which are essentially legislative, with an attendant and 

(1909) 8 L.C.R.. 626 

2 See also tlie Australian case of Roche v. Kronhemer (1921) to be reported hi 
2g Commonwealth Law Reports, where the High Court sustained the Treaty of 
Peace Act conferring upon the Governor-General a power to do all things necessary 
to give ejBEect to the Treaty, eind a Regulation issued under the Act embodying 
provis^ns of the Treaty, 
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incidental administration. Defence is an example of the first ; 
there is a defence service to be organised, directed and controlled. 
The measures to be take* in the interest of defence, whether* in 
peace or war, call for the exercise of a special kind of knowledge 
and judgment which the Legislature does not affect to possess. In 
shell matters the Legislature exercises its judgment when it remits 
them to a competent authority. On the other hand, there are 
matters which are primarily matters of legislatioli, e^. bills of 
exchange, banking, marriage, property, and contract rights, as to 
which certainly the same practical reasons for delegation could 
not be assigned. 

Legislative Ppwers in the United States. — In the United States the 
principle applicable to delegation appears to be that, while the 
Legislature may commit powers, it may not delegate legislative 
powers, and much subtle classification and distinction goes to the 
solution of problems which arise in an ever-growing tendency to 
enlarge administrative discretion. But there are, at any rate, two 
considerations which distinguish the American situation from our 
own • first, that in the United States the Legislature is itself 
regarded as holding the legislative power by delegation from the 
people; secondly, that legislative, executive and judicial power 
having been communicated by the constitutions to distinct organs," 
each is restricted to its own sphere and may not intrude on tlje 
others. Further, we must bear in mind the de^ription of the 
nature of colonial Legislatures as repeatedly given by the Privy 
Council : “ Plenary powers as large and of the same nature as 
those of Parliament itself” (R. v. Bur ah) “ authority as plenary 
and as ample within the limits prescribed ... as the Imperial Parlia- 
ment in the plenitude of its powers possessed and could bekow” 
{Hodge V. The Queen) * ; " a Legislatme restricted m the area of 
its powers, but within that -area unrestricted” {Powell v. Apollo 
Candle Co.) ® ; “if indeed it were repugnant to the provisions of 
an Act of Parhament extending to the colony, it might be inopera- 
tive to the extent of its repugnancy (see the Colonial Laws Validity 
Act, 1865) ; but, with this exception, no authority exists by which 
its va-lidity can be questioned or impeached ” {Webb v. OuUrim) ‘ ; 
“ the legislature of Queensland is the master of its own household, 
except in so far as its powers have in special cases been restricted ” 
{McCawley v. The King.)'‘ 

t 3 A.C. at p Q04. J 9 A.C. at p. 13a. • 10 A.C. at p. 290. 

* U<307) AC. at p. 88. 6 (1920) A.C. at p. 714. 

a 
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“ The nature ” of the Imperial Parliament — putting aside any 
question that may arise as to the effect of the Paiiiamcnt Act, 19 ii 
— il that it is supreme over all other authority ; that any division 
or distribution of powers is dependent on its will; that it may 
assume non-legislative powers, that it may devolve legislative 
powers. Can we, in the case of a Legislature built after this model, 
say that the limits of its powers of devolution arc reached when 
what is disposeH of is found to be not administrative or executive 
or judicial, but legislative in its nature ? 

But if it is once established that the Legislature may delegate 
not merely power supplementary to its own legislation, but legis- 
lative power itself, are not all other considerations — the extent of 
the legislative power which may be delegated — matters of judg- 
ment and discretion which can be subject to no authority other 
than the Legislature itself ? It is of ^le nature of the Imperial 
Parliament to determine which of its powers shall be exercised by 
authorities in subordination to itself. Granted that a colonial 
Legislature must not part with its supreme control, is there any 
other limitation upon delegation than the will of the Legislature 
itself? Would not Courts trained in the traditions of parlia- 
mentary sovereignty decline to enter upon the inquiries which, 
under the influence of the doctrine of people’s sovereignty and 
the separation of powers, have proved so troublesome in American 
Courts ? 

The Crown’s Power of Disallowment. — There is one inaLtor, 
however, to be considered here. The Acts of the colonial Legisla- 
ture are subject to the power of the Crown, on the advice of Imperial 
Ministers, to disallow them. Other activities of the colonial 
Government, including those of the agents and instruments set up 
by that Government, are not subject, to such supervision. It is 
therefore an objection to an unrestricted power of delegation that 
it may enable things to be established as law which, had they been 
set down in the Act of the Legislature itself, would have been in 
peril of disallowance on Imperial grounds. The case is not a 
fanciful one; discriminations have in some cases been made by 
rules issued by the subordinate authority which would hardly have 
passed scrutiny in an Act of Parliament. The answer to the objec-, 
tion appears to be that it is more political than legal, and that the 
Crown's power of disallowance if evasion is threatened must be 
protected by action taLen when the delegating Act itself is passed. 
That is to say, if an Act is passed which by reason of its extensive 



THE POWERS OF COLONIAL LEGISLATURES. 19 

delegation of powers suggests the danger referred to, the Crown 
can at that stage exorcise its power of dis a llowance. 

But colonial Legislatures to-day have more than a general legis- 
lative power. Under the Colonial Laws Validity Act, 18^5, s. 5, 
they may as representative Legislatures make laws respecting the 
constitution, powers and procedure of such Legislature. The effect 
of this provision was recently considered by the, High Court of 
Australia in Taylor v. A.-G. for Queensland (1917), 23 C.L.R. 457. 
In that case an Act and a Bill of the Queensland Legislature were 
under consideration. . The Legislature (which was, of course, a 
“ representative Legislature ” within the meaning of s. 5 of the 
Colonial Law Validity Act) had made an enactment (The Parliamen- 
tary Bills Referendum Act, 1908) whereby when a Bill passed by the 
Legislative Assembly (the elective chamber) in two successive 
' sessions had in the same two sessions been rejected by the Legisla- 
tive Council (a nominee chamber) it might be submitted by referen- 
dum to the electors, and, if affirmed by them, was to be presented 
to the Governor for His Majesty’s assent. It thus provided for an 
alternative Legislature exercising concurrent power with the King, 
the Legislative Council, and the Legislative Assembly, the Legis- 
lature established by the original Order in Council founding the» 
Colony in 1859. This Act having been passed, a Bill for the aboli- 
tion of the Legislative Council was passed in two suscessive sessiohs 
by the Assembly and rejected by the Council. This Bill was then 
submitted to the electors under the preceding Act. The questions 
before the High Court were : (i) whether the Parliamentary Bills 
Referendum Act was valid, (2) whether there was power to abolish 
the Legislative Council of Queensland by an Act passed in accord- 
ance with the provisions of the Parliamentary Bills Referendum 
Act.^ The Court held (unanimously) that the Parliamentary Bills 
Referendum Act was a law respecting the constitution or the powers 
of the Queensland Legislature within the meaning of s. 5 of the 


^ The original proceedings were taken in the Supreme Court of Queensland, 
which granted an inter locutoiy injunction against taking the referendum. The 
Government appealed to the High Court, which pro forma allowed the appeal for 
the purpose of removing the matter into the High Court, where it was argued upon 
a special case. Meantime, the Government having undertaken not to act upon 
the result of the rererenclum pending the decision of the Court, the referendum 
took place. The electors rejected the Bill, and consequently, in the opinion of 
some of the Justices the Court ought not to answer questions which had become 
hypothetical, except so far as the answers to them should lead up to the 
determination of the matter of costs. The majority of the Court, however, held a 
dijOferent opinion. 


20 


THE POWERS OF COLONIAL LEGISLATURES. 


Colonial Law Validity Act ; and that a Bill for the abolition of 
the^ Legislative Council was a law respecting the constitution of 
the Legislature, within the same provision. 

The« ‘ grave question ” raised by the Privy Council in the Initia- 
I tive and Referendum Act ‘ — whether a colonial Legislature “ can 
create and endow with its own capacity a new legislative power 
not created by the Act to wliich it^owes its own existence ’’--is 
thus answered by the High Court in the affirmative as to Legisla- 
tures which come under the Colonial Laws Validity Act. It will 
be observed that in this case there is no reservation of control by 
the Parliament of Queensland ; the powers of the new legislative 
authority are as ample as those of the Parliament itself. The 
Parliament might no doubt repeal the Act of 1908, and thus restore 
its supremacy. But equally — if the Act were valid — ^the new 
legislative authority could destroy the (Jld. In fact, the argument 
on the second point — ^the power to abolish the Legislative Council 
»— was directed to the question whether the Parliament of Queens- 
land had itself such power. The Court rejected the argument that 
the power of a representative Legislature to make laws rospocting 
the constitution, powers and procedure of such Legislature was 
dimited by the obligation to preserve the identity of all thd com- 
ponent parts of that Legislature. The LegislatiiEg^as not, for 
iflstance, limited in respect to the Legislative Council to changes 
in the constitution of the Council, as by substituting a system of 
election for nomination ; it might abolish the Council itself, sub- 
stituting some other authority with all or any of its functfons, or 
it might leave the powers of the Legislature to be exercised ;by the 
parts remaining, the Crown and the Legislative Assembly. 

The Court did not go the length of holding that under s. 5 the 
Legislature might substitute for itself some wholly distinct authority, 
constituted according to the uncontrolled will of the Legislature. 
Barton (p. 468)., Isaacs (p. 474), and Power (p. 481) JJ. were of 
opinion that probably the representative character of the Legislature 
must be maintained “ as a basic condition of the power relied on.” 
Duffy and Rich JJ. (p. 477) expressed no opinion in the matter, as 
being unnecessary to the decision. Isaacs J. was of opinion that 
there was a further limitation--" When power is given to a colonial 
Legislature to alter the constitution of the Legislature, that must be 
read subject to the fundamental conception that, consistently with 
the very nature of our constitution as an Empire, the , Crown is 

‘ (19*0) A.C. 935. 945. 
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not included in the ambit of such a power ” (p. 474). Therefore 
the Crown was an essential part of the legislative authority, ^and 
could not be eliminated by the Legislature. ' 

In regard to the first limitation suggested by their Honours, 
it is necessary to recall the terms of s. 5 of the Colonial Law Validity 
Act — “ every representative Legislature shall have . . . full power 
to make laws respecting the constitution, powers a^id procedure of 
such Legislature.” It is plain that any Act made pursuant to 
s. 5 must rest on the continuance of legislative authority ; it would 
be a mere invalidity if the Legislature should do as Lord Bryce and 
Professor Dicey {Law of the Constitution, 8th ed., p. 66 note) have 
suggested a sovereign Legislature might do — ^repeal all laws relating 
to its constitution, dissolve itself and make no provision for its 
successor. A valid exercise of the authority given by s. 5 must 
, be directed to the constiti?tion of a Legislature ; but, as the qualifi- 
cation for the exercise of the power is the representative character 
of the Legislature, and as the subject-matter is the constitutioi?, 
powers and procedure of such legislature, it is not unreasonably 
inferred that the maintenance of this representative character is 
“ somewhat fundamental.” 

The matter may be put in a slightly different way. While the 
Legislature may devolve its powers on any authority constituted as 
it pleases so long as it retains its own supremacy, «o body created 
by the Legislature could have concurrent power or the full succession 
of power unless it was a “ representative Legislature,” for it would 
not be qualified to exercise the powers of s. 5 of the Colonial Laws 
Validity Act itself, powers which the Legislature could not abdicate 
without providing an authority constituted to exercise them.^ 

The other fundamental limitation suggested by Isaacs J. is 
more doubtful. It was argued against the Act that if, under the 
power to make laws respecting the constitution of the Legislature, 
Queensland could eliminate the Council, it could also eliminate the 
Assembly or the Crown from the Legislature. The position of the 
Assembly has been considered. As to the Crown, Isaacs J. con- 
sidered that the term ” Legislature,” in the expression " constitution 

1 Professor Bernedale Keitli {Responsible Government, vol. t, p 366) appeals to be of 
cliUcrcni opinion* While he is of opinion that a colonial Legislature cannot merely 
exiingnish itself with no provision lor the continuance of legislative authority, he 
holds (as I understand him) that a representative Legislature may under s, 5 sub- 
stitute for itself a non-representative authority, which authority can exercise the 
power given by s* 5 of changing its own composition as a Legislature — ^thatitis, 
in the fullest sense a successor. (See also p. 425.) ^ 
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of the Legislature,” in s. 5 of the Colonial Laws Validity Act must 
be read as excluding the Crown, and he cited many instances in 
which the term is used, even in statutes, to describe the chambers 
‘ of the kgislative body and not the full legislative autiiority itself. 
This meaning, however, unless it is forced upon us by the terms 
of any particular case {as in s. 7) is in the present Act inadmissible, 
for the definition section expressly cfcclares that in this Act the 
term Legisiature signifies the authority other tlian the Imperial 
Parliament or Her Majesty in Council competent to make laws for 
the colony. Such authority includes the Crown or the Governor, 
according as the constitution of the colony has designated the 
one or the other as the head of the law-making authority. There 
is one point at which the colonial Legislature under s. 5 cannot 
eliminate the Crown — the Crown’s power of disallowing colonial 
laws, which, according to what seems the better opinion, is exercised , 
by the Crown not acting as part of the Legislature, but in a super- 
intending capacity ‘ : it is not, therefore, comprised in a power to 
make laws respecting the constitution of the Legislature. 

The Crown’s power of disallowance, and the inability of the 
colonial Legislature to reach it under s. 5, is especially related to 
his Honour's argument from “ the very nature of our constitution 
as an Empire.” The supervisory power exercised in the case of 
e'C^ery' Legislatwe by the Crown on the advice of the Imperial 
Ministry has a real significance of legal and constitutional unity, 
as has the supremacy of the Imperial Parliament. If, however, his 
Honour applies the argument to the Crown as an assenting party 
to legislation and as a part of the actual law-making authority 
the implication is not very strong. Colonial constitutions do in 
fact vary as to whether the King is made a part of the law-making 
authority — in a number of cases the Governor figures, and not the 
Crown.’ No doubt the power is conferred upon the Governor 
because he is the representative of the Crown, but it is none the 
less a statutory function which belongs to him in such cases as 
persona designata and to no one else. A century’s legislation has 
reduced to a fiction the old theory that executive power was vested 
in the Crown alone as matter of law ’ ; both in the United King- 
dom and in the colonies great numbers of executive acts are done 

1 C/. Clark’s AustraHan Constitutional Law aad Briaton Coxe's Judicial Power 

and Unconstitutional Legislation, pp» 205 s$q, 

2 For e^campks see Keith, Responsible Government, vol 1, p* 458. 

® See Maitland, Constitutional History, p, 415, 
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by and in the name of the particular officer charged with their 
execution. In the case of a colonial Legislature there seems nothing 
fundamental or Empire-binding in the actual position of the Crown 
as part of the law-making authority. There is at the present day 
a dangerous tendency to rely overmuch on the unity of the Crown 
despite the fact that it acts through distinct and perhaps conflicting 
agencies. 

There remains this question. Let it be assumed^ bontrary to 
what is suggested above, that the generality of a colonial Legisla- 
ture’s delegation of a power to make laws in subordination to itself 
is subject to some limitation, and that it is possible to find some 
principle which will trace the line between what they may do and 
what they may not do. We have seen also that many Acts which, 
as depriving a colonial Legislature of its control over a legislative 
» power would have been plainly invalid as in substance altering the 
constitution or powers of such Legislature, are now valid under the 
power to make laws respecting the constitution and powers of sudi 
Legislature conferred by s. 5 of the Colonial Laws Validity Act. 
Can we go further and say that all objections to even the most 
extensive delegation by the Legislature;to some authority subordinate 
to itself are deprived of their force and validity, since every suck 
Act, if not a good exercise of the ordinary legislative power, may 
claim validity as a law with respect to the constitujtion and powSrs * 
of such Legislature ? In other words, every Act and every provision 
of an Act, by the fact that it is not within the general legislative 
power, is an Act respecting the constitution or powers of the Legis- 
lature, and valid under that head ? In other words again, that 
every Act which otherwise would be in breach of the constitution 
is by s. 5 of the Colonial Laws Validity Act transformed into a 
valid Act as respecting the powers and constitution of the Legis- 
lature ? This brings us to aspects of the powers of colonial Legis- 
latures considered in McCawUy v. The King.^ , 
i (1920) A.C. 691 ; (1918) 26 CX.K. 9. 


,THE HAGUE RCJLES, 1921. 

♦ 

[Contributed by C. R. Dunlop, Esq., K.C.] 

The Rules known as the Hague Rules, 1921, are a short code of 
rules relating to contracts of carriage of goods by sea contained in 
bills of lading. They deal mainly with the contentious problem as 
to the incidence of the risks of loss or damage to which goods carried 
by sea are exposed, and in effect state which of such risks are to be 
borne by the carrier, and which by the owner of the goods. They 
also deal with the obligation on the carrier to issue a bill of lading, 
fhe responsibility of the cfarrier and the shipper respectively for the 
accuracy of its contents, and with some of the legal effects of a bill 
of lading as between the carrier and the owner of the goods. They 
owe their existence to a widespread dissatisfaction -with modern bills 
t)f lading amongst merchants, who import or export goods, bankers, 
who finance them, and underwriters, who insure them ; secondly, 
to the desire oif the part of shipowners generally to meet, as far as 
their own interests permit, the wishes of their customers ; and, 
thirdly, to the general opinion that bills of lading are not likely 
to acquire the qualities they ought to possess, unless they are made 
subject to definite rules to be enforced by legislation or to be adopted 
by business men by voluntary agreement. 

Bills of lading are as essential to trade as bills of exchange. A 
bill of lading is the receipt given on behalf of the carrier by sea to 
the shipper for the goods shipped or received for shipment. Whilst 
the goods are in -the custody of the carrier, it is the document of title 
to the goods which it represents. It is bought and sold, pledged as 
security for loans or advances, or otherwise dealt with as a com- 
modity in much the same way as the goods themselves. It also 
contains the terms, of the contract of carriage as between the 
carrier and the holder of the bill of lading, other than the charterer 
of the ship, whose rights and obligations depend on the charter- 
party. The contract of carriage m the bill of lading is assignable 
by the shipper or any subsequent holder by indorsement and 
delivery of the bill of lading. A bill of lading is an undertaking on 
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behalf of the carrier to deliver the goods described in it at their 
destination to the lawful holder of it, in the condition in which the 

iP 

goods were when shipped, unless prevented by excepted perils 
expressed in the bill of lading or implied by law. The earllbst bills 
of lading did not contain any express exceptions. The carrier was 
liable for any loss of or damage to the goods, unless he could prove 
that the same was due to excepted perils implied by-law, such as the 
act of God, enemies, or inherent vice of the goods themselves. A 
decision of the English Courts in 1795, that a shipowner was liable 
for damage to cargo owing to perils of the sea and without negligence, 
led to the introduction into bills of lading of the exception of 
" dangers of the sea.” Since then the process of adding to the list 
of exceptions steadily continued as successive cases decided that 
shipowners were liable for risks which they were unwilling to take. 
Bills of lading gradually ceased to be “ carrier’s risk ” bills of lading, 
and became ” Owner’s risk ” bills of lading, or a compound of both 
in almost infinite variety. The Courts in England, while recognising 
and giving effect to the salutary common law 'principle of freedom 
of contract amongst business men, have generally been astute to ' 
find loopholes in exception clauses, and their decisions have tended 
to increase the length of such clauses by leading to the insertion ofi 
the further words necessary to give them the wider effect desired by 
the shipowner. In the United States of America, sofTie of the CourTs 
took a bolder and more decisive line with exception clauses. They 
decided that clauses exempting the shipovmer from liability for 
negligence, in relation to the seaworthiness of the ship or the care 
of the cargo, were contrary to public policy and therefore void. In 
1893 the American Harter Act was passed, partly to remove doubts 
as to the validity of exceptions which were then in common use, 
and partly to secure uniformity in bills of lading issued in the United 
States. The Act is important, because it is the parent of subsequent 
legislation in other countries, and the foundation of ttie Hague Rules. 

The Act made it unlavriul to insert in any bill of lading any clause 
relieving the owner of any vessel, transporting merchandise between 
ports of the United States and foreign ports, from liability for loss 
or damage arising from negligence in the loading, stowage, custody, 
care or delivery of any merchandise committed to his charge, or 
lessening or avoiding his obligations to exercise due diligence to 
make the vessel seaworthy for her intended voyage, or carefully to 
handle, ^tow, care for, and properly deliver her cargo. It further pro- 
vided that, if the owner did exercise due diligence to make the»vessel 
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in all respects seaworthy, he should not be responsible for loss or 
danpiage resulting from faults in the navigation or management 
of the vessel, or from dangers of the sea, and other specified perils 
not attiibutable to negligence on the part of the carrier. The Act 
also declared that it was the duty of the owner, master, or agent of 
the vessel to issue to the shipper a bill pf lading stating, among other 
things, the marks necessary for identification of the goods shipped, 
and their number, quantity, or weight, as the case might be, and the 
apparent order or condition of the goods received by or on behalf 
of the shipowner, and further declared that the bill of lading should 
be prima facie evidence against the carrier of the receipt of the 
goods therein described. Finally, the Act made the shipowner or 
his representative liable to a fine for a violation of any of its pro- 
visions. The Act has continued in operation for twenty-three years. 
Acts similar in substance or policy to the Harter Act, though differ- 
ing in details from the Harter Act and each other, were passed in 
Australia in 1904, Fiji in 1906, New Zealand in 1908, and Canada in 
1910. Legislation on similar lines is being considered in South 
Africa, France, Holland, and the Scandinavian countries. Recently 
the British Imperial Shipping Committee held an inquiry on the 
'subject of bills of lading in connection with overseas trade within 
the British Empire, and, after taking evidence, recommended uni- 
formity of legiSation in the British and Colonial Parliaments on the 
lines of the Canadian Act of 1910. The policy embodied in the 
Harter Act has, therefore, after many years of experience, com- 
mended itself to business men in every quarter of the world. 

One of the disadvantages of the Harter Act and the Colonial 
Statutes referred to is that they are necessarily local in their applica- 
tion, and they ail differ from each other. So far from simplifying 
bills of lading, the result has rather been to add to their complexity. 
A British shipowner, for example, on whose behalf a bill of lading 
is issued in the United States, is bound by the Harter Act to comply 
with its provisions. For many years this has been done by adding 
to the numerous clauses in the bill of lading a clause paramount to 
the effect that the shipment is subject to all the provisions of the 
Harter Act. The result is that the bill of lading probably contains 
clauses which are inconsistent with the Act, and are therefore made 
inoperative by the clause paramount. Lord Esher, in 1895, de- 
scribed such bills of lading as “ clumsy to the last degree ” ; but, as 
the use of them has since continued, it may be inferred that a better 
method of giving effect to such legislation has been impracticable. 
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A glance at ihe usual bill of lading issued in America by the 
regular steamship lines would show that it is a very complicated 
document, and contains a large number of clauses in small pfint. 
If business men had the leisure to read them, they might ha-Te some 
difficulty in understanding some of them, and they would not im- 
likely arrive at different conclusions as to their legal effect. As to 
which conclusion was right, only a decision of the highest appellate 
tribunal might finally determine. The difficulty is that in con- 
struing a bill of lading, regard must be had to all the clauses it con- 
tains, the particular Act to which it may be subject, the warranties 
or terms implied by common law, and any previous legal decisions 
which may have some bearing on the construction of the document. 
Further, the meaning or legal effect of a bill of lading may depend 
on the law of the particular country where the dispute may have 
to be decided by legal procsedings or arbitration. 

Another disadvantage of the Acts referred to is that they are in 
no sense codes. The Canadian statute is ihe latest and most com» 
plete model of legislation on the subject, and it was recommended 
by the Imperial Shipping Committee for general adoption throughout 
the British Empire. But, like the Harter Act, it merely prohibits 
the insertion in bills of lading of certain exemptions from liability* 
for imseaworthiness and negligence, and makes them void if they 
are inserted. It also provides in favour of carriers*certain exemir- 
tions from liability, which are wider than those in the Harter Act, 
and contains similar provisions for the issue of a bill of lading. Unlike 
the Harter Act, it limits the carrier’s liability for loss or damage to 
one hundred dollars per package, unless a higher value is stated in 
the bill of lading. 

During the summer of 1921, the Report of the Impeifal Shipping 
Committee, and the evidence given before it, were carefully con- 
sidered at a Conference of the Maritime Law Committee of the 

International Law Association. With a view to the international 

% 

adoption of a bill of lading which would be simple, miiform, reason- 
able, and suitable for general use in overseas trade, a code of rules 
was drafted embodying the terms which, speaking generally, mer- 
chants, bankers, and underwriters desired. In the autumn the 
draft was submitted at a Conference of the Maritime Law Com- 
mittee held at the Hague under the chairmanship and guidance 
of Sir Henry Duke, the President of the Probate, Divorce, and 
Admiralty Division of the High Court and of the ^jPrize Court in 
England. Leading representatives of shipowners, merchants, 
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bankers, and xindemriters in England and other Maritime States 
attended the Conference and took an active part in the. discussion 
of tire proposed rules. The representatives of the shipowners sub- 
mittedvjertain amendments, and these, with the draft rules, were 
discussed in detail. Agreement was reached on all points, and a 
code, which was then named “ The Hague Rules, 1931,” was 
approved unanimously, and was recommended by the International 
Law Association for international adoption. 

The Rules consist of seven Articles. The first Article is an 
interpretation clause. Its importance consists in the effect it has of 
limiting the application of the Rules to contracts Oif carriage con- 
tained in bills of lading, and their operation to the period from the 
time the goods are received by the carrying ship to the time when 
they are unloaded from her. The Imperial Shipping Committee 
recommended in their Report that the legislation which they sug- 
gested should apply only from the actual loading until the unloading. 
•To this recommendation.the Hague Rules have given effect. The 
sixth Article expressly leaves the carrier and the shipper free to 
make any bargain they please as to the liability of the carrier in con- 
nection with the goods prior to the loading or subsequent to the 
•unloading. The Rules, therefore, do not apply to any of the auxiliary 
services which shipowners or their agents may render to goods 
"before they ar« shipped for carriage ty sea, or after they arc dis- 
charged ; such as collecting, warehousing, forwarding, distributing, 
or transporting them to or from the ship which carries them by sea. 
Through bills of lading, or other bills of lading which provide for .such 
services, will probably continue to contain clauses stating the condi- 
tions on which such services will be rendered. 

The second Article in effect provides .that under every bill of 
lading the carrier by sea shall be subject to the liabilities set out in 
the third Article, and entitled to the immunities in the foiuth. The 
third and fourth Articles constitute a self-contained and compre- 
hensive code of rules which define the risks which are to be taken 
by the carrier, and those which are to be borne by the owner of the 
goods. Whilst goods are on board a ship they are exposed to 
risks of being damaged or lost, owing to the ship being unseaworthy 
or unfit at the commencement of her voyage to receive or carry the 
goods safely on the agreed vo37age, or owing to negligence on the 
part of the carrier or his servants, or negligence of the shipper, 
or owing to perils of the sea or other causes not attributable to 
unseaworthiness or negligence. The Rules apportion these risks 
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between the carrier and the owner of the goods in the way the Harter 
Act and Colonial Statutes in effect have done, and in the manner 
which experience has shown to those concerned in the carriage of 
goods by sea to be just or convenient. The carrier lias to bfear the 
risk of loss or damage to the goods arising from the following causes : 
first, unseaworthiness or unfitness of the ship due to the failure of 
the carrier or his servants or agents to exercise due diligence before 
and at the commencement of the voyage to make the ship^eaworthy, 
or to make the holds, refrigerating chambers, or any part of the ship 
in which goods are carried, fit and safe for their reception, carriage, 
and preservation ; secondly, negligence of the carrier or his servants 
or agents in the handling, loading, stowage, carriage, custody, care, 
or unloading of the goods. On the other hand, the owner of the goods 
has, in the absence of express stipulation to the contrary in the bill of 
• lading, to bear the risk of toss or damage to them arising from the 
following causes : first, unseaworthiness not caused by want of due 
diligence on the part of the carrier or his servants or agents, or latent 
defects not discoverable by due diligence ; secondly, negligence of the 
ship’s mariners in the navigation or management of the ship ; thirdly, 
perils of the sea, fire, and any other cause of loss or damage not 
attributable to negligence on the part of the carrier or his ser-* 
vants ; fourthly, deviation from the usual or authorised course of 
the voyage in saving or attempting to save life or property at sesP^ 
fifthly, inherent vice of the goods or insufficiency of packing or 
marks ; sixthly, any act or omission of the shipper or owner of the 
goods or his agent ; seventhly, the dangerous nature of the goods, 
unless their nature and character were declared in writing by the 
shipper before shipment, and the carrier or his agent has consented 
to their shipment ; and, lastly, the owner of the goods has to bear 
any loss or damage to them if their nature or value has been wilfully 
misstated by the shipper. 

The incidence of the risks referred to is not le,ft by the Rules 
to depend on any imphed warranty of seaworthiness or any 
implied duty to use reasonable care, or on local Statutes, or 
on express exceptions in bills of lading, or on the uncertain 
results of interpretatioh by Courts or arbitrators of their com- 
bined effect. Under every bill of lading, to which the Rules are 
made applicable, the incidence of loss or damage ought in most 
cases to be reasonably clear when the facts are known or ascertained. 
The burden generally lies upon the carrier of proving that the loss 
or damage was due to a cause lor which he is not responsible. He is 
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protected from belated claims for loss or damage by a pimision 
that, unless written notice of claim is given to him or his agent at 
the’^ort of discharge before the removal of the goods, such removal 
will he'i}rima fade evidence of the delivery of the goods as described 
in the bill of lading, and in any event he will be discharged from all 
liability unless suit is brought within a j^'ear after tl\c delivery of the 
goods. Wlien the carrier is responsitlc, his liability is limited in 
any event to an amount not exceeding £100 per package or unit, 
unless the nature and value of the goods lost or damaged were 
declared by the shipper before the goods were shipped, and w'ere 
inserted in the bill of lading. The limitation will not, however, be 
of much protection to carriers if the average value of packages or 
single articles carried is considerably less than £100, or if it is 
nearer the limit of one hundred dollars fixed by the Canadian Act. 
The Rules prohibit the parties from stipulating for a lower limit of 
liability. 

• The Rules permit the carrier to insert in any bill of lading 
any terms surrendering, in favour of the owner of the goods, any of 
the rights or immunities given to the carrier imdcr the Rules ; but 
they do not permit the carrier to contract himself out of liability 
^or negligence or failure of duty in connection with the seaworthiness 
of the ship or the care of the goods, except in the special circmnstanccs 
provided for i» the fifth Article. The Rules, like the Harter Act 
and Colonial Statutes, make null and void any clause in a bill of 
lading which purports to avoid or lessen such liability. Subject to 
this importa.nt restriction, there is nothing in the Rules to prevent 
the continued use of special forms of bills of lading which have been 
designed for and are used in particular trades. The fifth Article, 
however, gives effect to a recommendation of the Imperial Shipping 
Committee, that in any code provision should be made for the 
exception of any particular goods, to which, for business reasons, 
the general rules might be inappropriate, or so burdensome on sliip- 
owners as to fetter trade or discourage fresh developments or new 
enterprises. The Article gives the carrier and shipper liberty, in 
regard to any particular goods, to enter into any agreement on any 
terms, as to thd carrier’s liability for such goods, including his obliga- 
tions as to seaworthiness or the care of the goods ; but it requires 
that the terms agreed should be embodied in a receipt, which will be 
a non-negotiable document and must be marked as such, and it also 
provides that no bill of lading must be issued for goods carried under 
such special contract. The other Articles only apply to bills of lading 
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or similar documents of title, and not to contracts of carriage not 
contained in such documents. When a bill of lading is issued, to 
which the Rules apply, everybody dealing with it will know that it 
is governed by the Code. When a special contract is made with 
regard to particular goods, there will not be any bill of lading for 
them, and no third party should be misled. 

The Rules also contain important and useful provisions with 
regard to the carrier’s obligation to issue a bill of lading- Their 
object is to make bills of lading more reliable as documents of title, 
and to give the holder certain definite rights of which he cannot be 
deprived by any arrangement between the shipper and the carrier. 
The carrier is bound, on the shipper’s demand, to issue a bill of lading 
showing the apparent order and condition of the goods when received 
by the carrier, and stating the leading marks necessary for identi- 
fying the goods, and their p.umber, quantity, or weight, as the case 
may be. These particulars must be furnished in writing by the 
shipper before the loading starts. But the carrier is not obliged to, 
issue a bill of lading containing any description or particulars which 
he has reasonable ground for suspecting do not accurately represent 
the goods actually received. The shipper guarantees to the carrier 
the accuracy of the particulars furnished by him, and is liable to ^ 
indemnify the carrier against any loss or expense arising from any 
inaccuracy. There is no such guarantee in the Haider Act or any— . 
of the Colonial Statutes. The bill of lading, when issued, is fnina 
facie evidence of the receipt by the carrier of the goods as described 
in it, except in the case of goods carried in bulk or whole cargoes of 
timber. In that case the claimant is required, in any claim against 
the carrier, to prove the number, quantity, or weight actually 
delivered to the carrier. There is, however, nothing in the Rules 
to prevent the carrier from agreeing, by means of a clause in the 
bill of lading, that in the case of bulk or timber cargoes, as with 
other goods, the bill of lading should be prhna facie evidence against 
the carrier. 

The Rules also recognise the existence of the practice of 
business men in some trades to use " received for shipment ” 
bills of lading ; but they do not create any obligation on anyone to 
use or accept them. On the contrary, they require the carrier to 
issue a “ shipped ” bill of lading after the goods are loaded, if the 
shipper so demands ; but if a '' received for shipment ” bill of lading 
has previously been issued in respect of the goods, it must be returned 
to the carrier in exchange for a " shipped ” bill of lading, or it may 


be converted into a " shipped ” bill of lading by being endorsed by 
the carrier or his agent with the name of the ship t)n which the goods 
have been siiipped and with the date of shipment. Unless pro- 
visiomvas made for the surrender of a “ received for shipment ” bill 
of lading before the carrier was bound to issue a “ shipped ” bill of 
lading, there nright be different bills of lading in circulation for the 
same goods, and their value would in* consequence be depreciated. 
There is amongst a considerable body of business men a dislike of 
“ received for shipment ” bills of lading. They are not so reliable 
as bills of lading which represent good.s actually shipptsd on board 
a named ship on a particular date, and by their use frauds may be 
more easily practised. The Hague Rules have been severely criti- 
cised by the opponents of such bills of lading for apparently sanction- 
ing their use. But the Rules neither encourage nor discourage them. 
They merely recognise the indisputable, fact that in certain trades 
“ received for shipment ” bills of lading are used, and they make 
iheir surrender a condition precedent to the obligation of the carrier 
to issue a “ shipped ” bill of lading after the goods have been actually 
shipped. The Rules apply as between the carrier and the holder of 
the bill of lading, and not as between the buyer and seller of goods. 
The right of a seller to tender, or the obligation of the buyer to 
accept, a “ received for shipment ” bill of lading instead of a 
-t*' shipped ” biJJ of ladiog, depends, not on the Hague Rules, but on 
the terms of the contract of sale and the usage of the particular trade. 
Any buyer, who objects to a “ received for sliipment " bill of lading, 
may stipulate in his contract of purchase for a “ shipped ” bill of 
lading, and in that event he cannot be compelled to accept a 
” received for shipment ” bill of lading. The Courts in England 
and Australia have recognised and given effect to the usage in 
certain trades to use " received for shipment ” bills of lading, and 
have pronounced in favour of their validity. A “ received for 
shipment ” bill of lading is an appropriate document for a carrier 
to give for parcels delivered to him for shipment by the next 
convenient ship which can take them. The shipper wants a 
receipt for his own protection, and a document of title which he can 
use for raising money or carrying out his obligations to third parties. 
The carrier also wants it for bis protection, as it contains or ought to 
contain the conditions affecting his responsibility for the goods from 
the time they are delivered into his custody. The conditions in the 
Hague Rules do not apply till the goods are put on board the carrying 
ship. In these circumstances a resolution was passed unanimously 
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at the Hague Conference in 1921, that in the opinion of the Inter- 
national Law Association the use of “ received for shipment bills 
of lading had become in many cases a necessity of commerce^, and 
that there should be co-operation to remove difficulties wiich at 
present attend the use of such documents in the cases in which the 
necessity for their use is generally recognised. 

The questions which have now to be faced and answered in the 
' near future are whether Great Britain and the other Maritime 
Countries, which have not yet legislated on the lines of the Harter 
Act, ought to do so, or whether uniform legislation is desirable and 
attainable in all the Maritime States, or whether the need or demand 
for reform and uniformity in bills of lading can be satisfied by the 
voluntary adoption by business men of the Hague Rules, without 
any legislation, except such amendments in the existing legislation 
as may be necessary to enable the Rules to be applied in the United 
States and the British Colonies. The difficulties and delays in the way 
of obtaining uniform international legislation are so well known that 
they need not be dwelt upon here. Rales embodied in a Statute 
become stereotyped, and cannot readily be altered to meet the 
changing conditions of trade. The general opinion amongst business 
men appears to be that legislation is not desirable, if the result they, 
desire can be achieved by voluntary agreement. The Hague Rules, 
like most rules arrived at by agreement amongst business men witlT" 
conflicting or diverging interests, are a compromise, and therefore 
cannot be expected to satisfy everybody. They represent, however, 
an earnest and carefully considered attempt to satisfy the general 
need or demand for reformed bills of lading. They are founded on 
the principles and experience of existing legislation. Their language 
is simple, and the terms used are those with which business men are 
everywhere familiar. 

The Hague Rules may repeat the history and share some 
of the success of the York- Antwerp Hules. It is, worth recalling 
the history of the latter Rules. In i860 the leading associations 
of business men in Great Britain issued a circular setting out the 
difficulties and disadvantages resulting from the want of uni- 
formity in the laws relating to general average in the maritime 
countries. A Conference of representatives of these countries was 
afterwards held in Glasgow, and resolutions were passed embodying 
the rules which, by common consent, were considered fair and 
reasonable. The concluding resolution was that a Bill should be 
drawn up on the basis of the rules with the object of obtaining legisla- 
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tive sanction, for them in Great Britain and other countries. The 
attempt to obtain legislation failed and involved considerable delay. 
In a Conference, presided over by a great English judge, was 
held at xork, and a code was drawn up called " Tlu; York Rules.” 
It was hoped that the code would receive legislative sanction ■; but 
again business men were disappointed. Nothing hirther was done 
till 1876, when a Conference was held at Bremen, followed in 1877 
by a largely attended Conference in Antwerp, in whiidv the York 
Rules were adopted with slight modiheations, and were called ” The 
York-Antwerp Rules.” Shipowners and cargo ownens gradually 
agreed to insert in their contracts of carriage of goods by sea a 
clause providing that general average should be adjusted in accord- 
ance with York-Antwerp Rules, and underwriters inserted a corre- 
sponding clause in their policies of marine insurance. After the 
Rules had been voluntarily in use for about ten years, they wTre 
amended at a Conference at Liverpool in 1890 to meet the further 
reqpirements of business^ men. Since then the “ York-Antwerp 
Rules, 1890," have been almost invariably adopted tliroughout the 
world by the insertion in contracts of carriage of the clause “ General 
Average in accordance with the York-Antwerp Rules, 1890.” The 
process of amendment to meet the changing conditions of commerce 
is likely to continue. Business men of to-day may do worse than 
"TRiitate the wisdom of their predecessors by voluntarily inserting in 
charter-parties and bills of lading, in the trades to which the Hague 
Rules are appropriate, a clause to the effect that the shipment is 
to be subject to the Rules, and leave to the test of experience the 
question of their general adoption or amendment. 




THE DEVELOPMENT OF NAVAL COURTS 
MARTIAL. 

iCoiitributed hy Sir Reginald Acland, K.C., Judge Advocate^ 

The Naval Court Martial, as we know it to-day, has been gradually 
developed from the practice of days long past. Formerly there were 
no regularly constituted tribunals for the trial and punishment of 
offenders. The captain of a ship was supreme, certainly over all 
> those below the rank of officers, and awarded punishment according 
to the " laws and customs of the Sea,” which appear to have been 
as drastic as they were certainly ill-defined* . 

But over the captain was the Commander-in-Chief of the expedi- 
tion, who seems in very early times to have received a commission 
from the Sovereign wiiich gave to him personally the power to make 
ordinances and inflict punishments. , 

The Commission granted to Lord Howard of Effingham in 1571,* 
as Commander-in-Chief of the Fleet to oppose the C-reat Armada?*" 
gave him power to make ordinances, to punish offences against them, 
or to pardon them, to inquire into, examine, hear and judge all 
capital or criminal charges relating to the loss of life or limb in case 
of murder, and to determine the sentences. The power to punish 
was purely personal. There was no obligation to consult anyone, 
or to call a Court Martial or Council of War, as it seems then to have 
been called, but the Admiral or “ Generali ” was authorised to 
appoint a Lieutenant or Deputy Lieutenant " to carry out in our 
stead or in our name the services mentioned " in the Commission 
“ or any of them.” 

Probably in the more serious cases a Council of War was held 
which advised the Generali of the facts and the appropriate punish- 
ment. This seems to be supported by the ordinances made by 
Howard and Essex in 1596.“ In most cases there is nothing to show 
by whom the punishment was to be inflicted, and it was probably 
left to the captain. One clause rxms as follows ; “ Picldng and 

^ Defeat of Spanish Armada, vol. i, p. 21 ; N.R.S., toI. i, 

^ Naval Miscellany, vol. 1, p. 57 ; NM,S., vol. xx. 
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stealing you shall severely punish, and il the fault be great, you 
shall acquaint us GeneraUs therewith that Martial Law may be 
inflicted on the offenders.” 

Lke captain does not seem to have had express power to punish 
officers. If he was dissatisfied with them he put them ashoi'e, and 
occasionally even confined them on board. Even after the Act of 
iC6i, captains occasionally confined their lieutenants or pu( tlunn 
ashore. In September 1704 a Comd Martial was held to inquire 
into the difference between Captain Moore of the Oxford a.nd his 
lieutenant, Toby Lyle.^ The captain was found guilty of too sewerc 
and irregular confinements of the lieutenant, a decision which 
recognises the captain’s right to confine. In 1708 Captain Hicks of 
the Cornwall was alleged by Lieutenant Tyer, “ late gunner of the 
Cornwall,” to havedismissed lum and his servant and pxit them ashore 
at Lisbon. He was found to be justifiecias Tyer had been guilty of 
drunkenness and other irregularities, so Tyef was “ accordingly 
^dismissed from his employment.” “ 

The Councils of War which advised the Admiral or “ Generali ” 
were the bodies out of which the Naval Courts Martial grew. It 
was probably some such Council of War which advised Drake before 
^ his condenanation of Doughty for mutiny, but it was certainly not a 
legally established tribxmal. No actual record of that proceeding is, 
—si believe, extajut, but the formal record of Drake’sproceedings against 
Burrough and the officers and men of the Golden Lion on May 30, 
1587, survives.’ 

It can hardly be called a regular trial, for none of the alleged 
offenders were present, as three days before they had sailed away 
from the Fleet with which Drake was attacldng Cadiz. 

The record is of importance as it sets out the constitution of the 
. Court and shows the claim which Drake made to be the solo authority 
to punish offenders. The report is headed : 

A general Courte holden for the service of Her Ma”° abourde the 
Elizabeth Bonaventure the XXX daye of Maye before Sir Ffrannds 
Drake Knighte Generali of Her Ma"*’ Fleete Thomas Fennard Vice 
Admirail, Anthony Plotte Leiveteimant Generali, John Marchant Sergeant 
Major and the reste of the Captaines and Masters of the Fleete as foiloweth. 

The evidence of Captain Marchant and Captain Clifford is then 
set out, and the report proceeds ; 

1 R.O, Ad. In. Letters, vol. 5265. 

^ Ibid,, vol. 5267, 

a OppeEheim^ Admi%i$imiion of the Nmy, Appendix B, 
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On dewe consideracon whereof the Generali sayde althonghe I am 
not dobtefull what to do in this case or yet want any ancthoritie, but 
myselfe have from Her Maiestie sufficient jurisdiecon to correcte^and 
pimishe with all severitie as to me in discretion shalbe meete, accoi^oinge 
to the Qualitie of the offences . . . yet for the confidence I have in your 
discretions as also to witness our agreament in judgment in all matters I 
praye you lette me heare your SQverall opynions touching this facte which 
hath been declared in your hearinge this daye : In my judgement it was 
as fowle and untollerable a rnutanye as ever I have knowne. ** 

Drake then proceeds to say that his '' fiynall and diffinityvc 
sentence is this : that the persons named — 

the pryncipall contryvers and leeders of this rnutanye shall assone as I 
come by them wheresoever I find them within my powere abyde the 
^ paynes of death, iff not they shall remayne as deade men in lawe. 

As might be expected alter this outspoken lead from so masterful 
a person as Drake : 

The whole Councell approved this sentence as iuste and necessarye for 
avoydinge the like hereafter which ekes muste needes growe to the utter 
dissolucon of all Her Maiesties service for the sea hereafter. 

Before dealing with the Acts and Ordinances of the Long Parlia- " 
ment, I must mention what perhaps further investigation may show 
was a form of tribunal, to which attention has not, I believe, hitherto 
been called. 

Mr. Perrin, the Librarian to the Admiralty, mentioned to me one 
day that he liad accidentally come across a case of a trial by jury 
on board ship. I have examined the original document in the 
Record Office.^ It is a long manuscript account, by one “ William 
Ball Mariner,” of an unproductive voyage of the Earl of Warwick 
in 1627, in the form of a day-to-day diary. 

Under date of June 12 the following appears : 

•• 

this I2lh day of June there was also a Martial Court called and appointed 
and a Jury panelled upon James Adams concerning the mutiny by him 
committed the ist day of this month, and also for a shirt he stole on board 
our Admiral, '' The Great Neptune,” the time he was a prisoner being 
let loose only to come to prayer and he played the knave. Of which jury 
there were six of the Admiral's men appointed, four of the Hector's, two of 
the Jonathan's, and one of the Flight's, all chosen officers, and by Ms 
indictment whereof he was accused they found him to be guilty of mutiny 
and so delivered their verdict under their handwritings and left him to 
1 R.O.S.P. Dom., Car. I, So, fob 7. 
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the mercy of the Right Plonourable The Earl of Warwick, Judge in that 
place and the Court assembled to be censured condemned him to be 
han^md, pronouncing that fearful sentence of death, “ The Lord have 
merlon his soul.” 

The extract given above seems to suggest that there was a jury 
as well as a Court. Ball is said in the Recoi d Office calendar to have 
been the Master of the Hector, and seems from the form and substance 
of the narrative to have been a more or less oducatoil man. He 
might have called the thirteen officers who composed the Martial 
Court a “ jury,” with which he would no doubt be familiar ashore. 
Against this view, however, it appears that a Court other than the 
“ Jewrie ” condemns a man to death, and that he was commended 
to the mercy of the Admiral, who, if Warwick’s commission was 
similar to Howard’s, would have had the power to pardon the man. 

That there really was a jury in some cases seems to be supported, 
by the ship’s orders of the Red Lion dated 1627,* of which the fifth 
'clause prohibits striking (Except by those authorised) and opprobrious 
language, and then proceeds : “ if he shall strike an officer he shall be 
tried for his life by twelve men.” The ship’s orders of the " Constant 
Reformation ” dated 1638 ^ do not contain any similar provi.siun. 
'The matter requires further investigation, and possibly reference, fo 
other similar tribunals may come to light. 

The convenience of such a tribunal as that convened by Drake 
was soon recognised, and as the absolute power of the Sovereign 
declined, and that of Parliament grew, the right of the Commander- 
in-Chief to make ordinances, and to punish for their infraction, 
began to depend upon the authority of Parliament. 

In my forffier article I directed attention to the steps taken by 
the Commonwealth Government to restore and make efh'ctive the 
discipline of the Navy, and need not do more here than repeat that, 
in the first instance, power of Martial Law was given to the Lord 
High Admiral that his powers were transferred tb the Council of 
State, and that later various Commissions were set up. By the Act 
of 1653 * the Commissioners, or any three or more of them on land, 
or one or both of the Generals at sea : 

were authorised and empowered ... for the service of the Common- 
wealth and government of the Navy and Army at sea to call a Council or 

/ 

1 R.O.S.P, Bom , Car, I, 56, foL xoi. 

2 JWi., Car, I, 407, fo!. 32. 

® Statutes of the Interregnum, vol. ii, p. 708, 
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Councils of War, of captains or other ofhcers as to them shall seem meet, 
and to appoint a Judge Advocate to attend the said Councils of War, | 

who was authorised to administer an oath to witnesses. The 
“ Council of War” was empowered to cause any person beloaging 
to the Navy and Army at sea to be summoned before it, anij to 
try him for offences against the “ Articles or Ordinances of War, 
to give judgment and cause, execution to be done according to the 
Articles.” Any Ordinances were to be approved by Parliament 
before being put into execution. 

The Articles of War, strictly so-called, had been passed by 
Parliament on December 25 of the previous year. There were, 
however, no regulations as to the summoning or constitution of the 
Council of War, which could be called by the Commissioners or p^ne 
or both of the Generals at sea. In December 1653 Blake, Monk, 

^ Disbrow, and Penn, of whom the first three were Commissioners 
and the last a ” General-at-Sea,” acting in presumed exercise of 
the powers conferred by the Act, issued certain instructions 
which had for their object the creation' of Courts inferior to thb 
General Councils of War mentioned in the Act, and defining their 
powers. 

They were of three degrees. The Commander of each squadron, 
with the assistance of a Council of War composed of the captains ofi 
his squadron, could try all offences committed in the Fleet under his 
command. Flag officers subordinate to the Chief CommandefT 
calling to their assistance the captains of the ships in his division, 
could try offences committed in any ship in his division. The Com- 
mander of any three ships sent on detached service had the like 
power. 

No sentence of loss of life or limb, nor the cashiering of any 
captain, was to be carried into execution without the approval of the 
“ Generals,” to whom were to be sent the depositions which were 
to be recorded with the Judge Advocate of the Fleet. Nor was any 
Lieutenant or Master to be cashiered without the- approval of the 
Commander-in- Chief. 

The captain of each ship was empowered with the assistance of 
the lieutenant, the master and his mates, the clerk of the cheque, 
gunner, boatswain, and carpenter (thus forming a ship Court Martial) 

■to try all offences, but no sentence of loss of life or limb or the 
cashiering of any commissioned or warrant officer could be passed. 

Such cases were to be remitted to the “ Commander of the Party.f' 
or of the division, or of the squadron, or ultimately to the Com- 
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mander-in-CMef, to whom alone the cases of loss of life or limb or 
cashiering of captains were reserved. 

f l commanders of ships of war were to attend " at all such 
as a pendant or other signal for a Council of War shall be 
put forth,” under penalty of loss of losing a day’s pay for the first 
offences, the same for the second, and upon refusal to pay he was 
to be arrested by the Marshal General of the Fleet and bo kept 
in custody .till payment. 

If he offended again he was himself to be brought before the 
Council of War “ as a contemnor of order & discipline.” 

Here was a complete system which, had the Commonwealth 
lasted a little longer, might have been permanently part of the 
administration of justice in the Navy. It bears a remarkable 
resemblance to the system of the Regimental, District, and General 
Courts Martial which exists in the Army,. 

At the Restoration the whole of those Acts and Ordinances were 
swept away, and, indeed^ it is only due to industrious search that 
within the last few years the Statute Law Revision Committee has 
been able to publish a fairly complete edition of the Ordinances and 
Acts of the Interregnum. 

But the good work which had been done by the zeal of those 
"responsible for the Navy during the existence of the Commonwealth 
,.^ 3 S not entirely lost. The Parliament summoned by_ Charles II 
in substance re-enacted the Articles of War, and if the system of 
Courts Martial inaugurated by Monk and his friends was too demo- 
cratic for the RoyaHsts who came into power, it at least forrried the 
framework of those sections of the Acts of Charles II which dealt 
with Court Martial. 

Next, therefore, may be considered the provisions of the Act 29, 
Car. II, c. 33. 

Under that Act the Lord High Admiral was given power to grant 
commissions to ‘-‘inferior Vice-Admirals or Commanders-in-Chief 
of any squadroif of ships to call and assemble Courts Martial con- 
sisting of commanders and captains.” But no Court Martial was to 
pass a sentence of death unless it was composed of at least five' 
captains, nor should any such sentence be executed (except in the 
case of mutiny), if the offence was committed within the narrow seas, 
without the leave of the Lord High Admiral, or if committed beyond 
the narrow seas, without the “ order of the Commander-in-Chief of 
that fleet or squadron wherein the sentence of death was passed." 

' The Judge Advocate of any fleet was given the power to administer 



THE DEVELOPMENT OF NAVAL COURTS MARTIAL. 41 

% 

an oath to witnesses, but the members of the Court were not sworn, 
nor was the Judge Advocate. There was no limit to the number of 
persons who might be members of the Court, nor was there, any 
provision similar to that contained in the last paragraph of Monk and 
Penn’s instructions obliging aU captains to attend when in sight of 
the Flag. There was no power to prevent the Court being composed 
of any officers whom the Lord High Admiral or the Commander-in- 
Chief might think fit to nominate. It was apparently not necessary 
that the captain’s ship should be at the place where the Court Martial 
was held. Indeed, this question was expressly raised by Admiral 
Mathews at his trial in 1746. He objected to three officers whose 
ships were not present on the ground that, according to long-estab- 
lished practice, only captains whose ships were in the districts and 
limits of the command of the Flag Officer who presided at the Court 
Martial could sit thereat^. The question was referred to the 
Admiralty, and decided against the contention of the Adnairal. 

This freedom of choice had curious results, for persons appear, 
sometimes to have been appointed captains in order that they might ' 
be made members of Courts Martial. 

Pepys, in his diary under date March 13, 1668-9, says : 

that which put me in a good humour both at noon and night is the fancy ' 
that I am this day made a captain of one of the King’s ships, Mr. Wren 
having this day sent me the Duke of York’s commission tD be Captain of 
the Jerzey in order to my being of a Court Martial for examining the loss 
of The Defiance and other things, which do give me much mirth and may 
be of some use to me, at least I shall get a little money by it for the time 
I have it, it being designed that I must reaUy be a Captain to be able to 
sit on this Court. 

The Order appointing the Court of which Pepys was a member 
was signed by the Duke of York, then Lord High Admiral, and 
addressed to Sir William Penn.' It orders him to call a Court 
Martial of Commanders and Captains to inquire into the loss of the 
Defiance, and to proceed to the trial and conviction of all such persons 
as shall be suspected to be in any way guilty in the loss of the ship, 
to give sentence, and to cause such sentence to be executed accord- 
ingly. Penn is further ordered “ to summon the several persons 
hereunder named to assist at the said Court Martial.” There follow 
the names of twenty-six persons, all of whom were real sea officers 
except Pepys and Middleton. 

Pepys sat at Courts Martial on March 19 and 25, but seems to 

^ Memorials of Sir W. Penn, p. 320, 
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have been alive to the evils of the precedent which had been .set, 
for he “ forbore to give judgment ” in both cases. He gives his 
reason for doing so in his entry for the 19th, “ it being to be feared 
thatN;his precedent of our being made Captains in order to the trying 
of the loss of The Defiance . . . might hereafter be niadc evil use 
of by putting the Duke of Buckingham or any of those rude fellows 
that are now uppermost, , to make packed Courts, by Captains made 
on purpose to serve their tons.’' 

The fact that the members of Courts Martial in those days took 
no oaths to administer justice properly may have been the reason 
why the proceedings of the Court were not satisfactory. We find 
a vigorous protest from Pepys in one case in which the Commanders 
set themselves to ruin a purser who had brought charges of dis- 
honesty against his Captain, and to “ defend the Captain in all his 
rogueries be it to the prejudice of the King or Purser.” 

By a Statute of 1694 ^ a very short form of oath was prescribed 
^for the members of a Cpurt Martial, but this Act w'as repealed in 
1745,“ when the new form of oath was introduced much in the same 
form as that at present in use, but containing the following curious 
clause, which has now disappeared. After swearing to administer 
justice according to the laws in force for the government of His 
Majesty’s ships, the oath proceeds : 

and if any case shall arise which is not particularly mentioned in any 
such laws I will duly admmister justice accoiding to my conscience, the 
best of my understanding, and the custom of the Navy in like cases — 

a most dangerous provision, as it would seem to justify some of the 
fanciful findings which the Courts sometimes arrived at. By the 
same Act the Judge Advocate was required to take an oath in the 
prescribed form. This Act of 1694 contained another very curious 
provision enacted for a period of three years, and as far as T have 
been able to discover, never repeated. It enacted that all offences 
which might be committed against the articles of war might be tried 
by the Court of King’s Bench at Westminster according to the 
Common Law of the Realm, but if any person was so tried, he was 
not to be tried again by Court Martial, nor if he had been tried by 
Court Martial, was he to be tried again by the Court of King's 
Bench.’ 

. ^ 2 W, & M., c. 2, S. 4. 

, 2 iB Geo, II, c, 35- 

8 It is iateresting to note that the earliest legislation passed for tbe Anstraliaii 
Naval Service contained a similar provision which, however, is not now in force. 
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It is dif&6ult to find any reasonable explanation of this, though 
possibly further investigation may throw light upon it. It may be, 
however, that questions had arisen whether a Court Martial had any 
power to try persons who had committed breaches of the Articles of 
War on shore. 

Owing to the fact that it was held that, when a ship was lost or 
captured by the enemy, all phy ceased, and the Articles of War no 
longer applied, the men got quite out of hand in these circumstances, 
and discipline disappeared. Two Acts were therefore passed, in 
1744 ‘ and 1747,“ which remedied this defect. The men’s pay was 
continued, subject to their good behaviour, and they were made 
still liable to Naval discipline 

until regularly discharged . . . from His Majesty’s Service or removed 
into some other of His Majesty’s ships, or until a Court Martial shall be 
held pursuant to the Custom bf the Navy in such cases to enquire into the 
causes of the loss of the said ships. 

^ ■% 

It seems to have been thought by some people that there must 

be a Court Martial whenever a ship is lost or captured, but these 
two Acts imposed no obligation, either on tlie Admiralty or on the 
Commander-in-Chief, to hold a Court Martial, nor in any way fettered 
the absolute discretion conferred on them. The object of the Acts ^ 
was quite different. It was merely to continue discipline, and to 
relieve the crews of the great hardship which they suffered by their 
pay automatically ceasing when, after perhaps a most gallant and 
prolonged struggle, they had been defeated, either by the elements 
or the enemy. 

In 1690 a curious question arose as to the powers of the Com- 
missioners for executing the office of Lord High Admiral to issue 
Courts Martial Commissions, and a great protest was made by 
certain Noble Lords against the trial of Lord Torrington by Court 
Martial ordered by them, on the ground that only a Lord High 
Admiral had power to order a Court Martial. The'Commissioners’ 
power to do so was, however, established beyond doubt by the 
Act 3 W. & M., Sess; 2, c. 2, the passing of which caused fifteen 
Noble Lords and two Bishops to exercise their right to record a 
formal protest.* 

During the reign of George II the question of the constitution of 
Courts Martial seems to have beeix the subject of much considera- 
tion, and was several times altered. 

1 18 Geo. II, c. 39. ^21 Geo. II, c. ii. ® McArthur, vol. i, p. 353. 
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The Act of 1744 gave the Adroirally power to grant commissions 
to any Flag Officers, Commanders-in-Chiof of squadrons of ships, or 
Captains of H.M. ships to call and assemble Courts Martial, because, 
as the Act stated, *' by reason of defects in the constitution and 
proceedings of Courts Martial great inconvenience was caused to 
the public service ” and offenders escaped punishment. 

The officer by virtue of whose powers the Court Martial was held 
should at no time preside thereat, but the Pre.sident was to lay before 
him the proceedings of the Court together with the sentence or jxidg- 
ment therein. This Act was repealed in 1748, and by the new Act 
it was provided that no Commander-in-Chief of any fleet or squadron 
or detachment thereof should preside in foreign parts, but the officer 
next in command should hold the Court Martial. 

The number was not to consist of more than nine or less than five 
persons. I am inclined to think that This reduction in numbers 
was due to the long time so many officers had been withdrawn from 
ftheir duties by the Totflon Courts Martial, which have probably 
had a greater effect on the composition of procedure of Courts 
Martial than any other trials. 

Provision was made, following Monk and Penn’s system, for the 
, Commander-in-Chief authorising an officer in command of a squadron 
on detached service to hold Courts Martial, or in event of his death 
or removal the officer upon whom the command should devolve, 
until the commander of the detached squadron should return to the 
Commander-in-Chief or come under some senior officer. 

If five or more vessels met in foreign parts, the senior officer, 
though not in possession of a Court Martial commission, was 
empowered to hold Court Martial and preside thereat, so long as 
the ships remained together. 

If there was any material objection to the officer next to the 
Commander-in-Chief presiding, the Admiralty or the Commander- 
in-Chief might .appoint the third officer to preside. 

The Admiralty was empowered to commission any flag officer or 
captain in any port in Great Britain or Ireland to hold Courts 
Martial in any such port. 

So matters stood when, in 1749, all the Statutes to which I have 
referred were repealed, and a new Act was passed *' for amending, 
explaining, and reducing into one Act of Parliament the laws relating 
to- the government of His Majesty’s ships, vessels and forces on sea.” 

The Articles of War were re-enacted, as were the other provisions 
of the Act of 1748, with certain alterations. The Commander-in- 
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Chief of more than five ships was not to preside thereat in foreign 
parts — ^if there were five or less, he was apparently to do so — ^but the 
officer next junior to him was to preside unless there were special 
reasons why he should not, in which case the third officer was to 
preside. ' 

It was not the custom to issue Court Martial Commissions to 
Commanders-in-Chief within the narrow seas. Lord St. Vincent is 
stated, in the third volume of the Naval Chronicle, to have been one 
of the first officers in command of the Channel Fleet to receive such 
Commission, when it was said that it has not been usual to include 
the power of ordering Courts Martial in the Commissions for the 
Channel Fleet on account of the quick intercourse between that 
station and the Admiralty. 

The power of the Admiralty to direct any flag officer or captain 
who should be in any part of Great Britain or Ireland to hold Courts 
Martial as necessary was limited to those who were first, second, 
or third in command there. , 

The maximum number was increased from nine to thirteen. 
Under the old Act there was no limit, and the regulations made in 
1731, which were in force till 1806, gave the right to “ the Captains 
of ail of His Majesty’s ships in Company which take Post ... to 
assist thereat.” The increase must have been very inconvenient, and 
we find Admiral Kempenfeld writing to Lord Barham in 1779 * 
complaining of the interruption of work caused by continual Courts 
Martial, and suggesting a change which would enable several Courts 
Martial to sit at once in the same fleet. 

There was no provision for the prisoner objecting to any member 
of the Court, but by the regulations no officer was to sit if he was 
personally concerned. This remained unaltered till 1824, when 
words were added providing that the Court was to decide whether 
any officer entitled by his rank to sit was personally concerned or 
not. It was not till the Act of i860 that the right of the prisoner 
to object was expressly conferred on him and recognised by the 
regulations. 

The Act contained a stringent clause inserted apparently to 
prevent scandal which had arisen under the former Act, to the effect 
that nothing should authorise the Admiraltyor anyOfficer empowered 
to hold Courts Martial to direct or ascertain the particular number 
of persons of which any Court Martial should consist, but this was 
sometimes evaded by directing particular officers to proceed to the 
^ Leiiers of Lord Barham, vol. i, p. 300; vol, xxxii. 
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place where the Court Martial was to bc*!licld, as, for instance, in Hit? 
case of Sir Home Popham in 1807, where three Vice-Admirals and 
a Rear-Admiral were ordered to proceed to Plymouth to sit under 
the Presidency of Admiral Young, the Comniandei-in-Chief at 
Plymouth. 

‘ No member of a Court was allowed to go ashore or leave the 

slhp till the sentence was given, but after the cxpt'rience of some 
long Courts Martial, and especially that of Admiral Kcppcl (in 
; whose case, owing to the state of his health, an Act ' had to be spoci- 

j ally passed to enable the Court, after the preliminary formalities ' 

had been gone through and the Court sworn on board ship, to 
i; continuethe trial on shore), this provision was finally repealed shortly 

i after the conclusion of the Admiral’s trial in February 1779.“ The 

I members of the Court had made a pitiful appeal to the Admiralty, 

:! protesting against having been kept in®" confinement for six and 

i| thirty days . . . greatly to the prejudice of our health.” They 

i ‘beg for : « 

li. ' 

i • 

the removal of our oppression so long and so justly complained of which 
I we flatter ourselves their Lordships will more readily acquiesce in when 

i , it is considered that the Judge Advocate, who is a part of the Court, is at 

t * liberty upon every adjournment to retire while the Judges arc obliged to 

I continue in confinement however long it may be till sentence shall be 

j given.® * 

i'l 

■' i The Court was not to be delayed by the absence of any member, 

'' so long as a sufficient number was present to compose the Court, 

but a member absenting himself, except in the case of sickness or 
I, other extraordinary and indispensable occasion, ran the risk of being 

" cashiered. There was a clause similar to that which appears in tlic 

J present Naval Discipline Act, hmiting, except in certain special 

; cases, to three years the time within which a Court Martial should 

take place, but.there was not then, nor is there now, any obligation 
‘i to hold a Court Martial at any particular time within those three 

I years. In old days great injustice was sometimes done by 

indefinitely postponing the trial, and Delafons * cites the celebrated 
I case of Captain Sutton, who was suspended and deprived of his 

command by Commodore Johnson for offences supposed to have j 
;| been committed in 'an action with Admiral de SufCrein on April 16, 

1 1781. The Commodore would not bring him to trial, but he was 

I • 

I ^ 19 Geo, III, c. 6. » McArtlwr, vol. i, p, 435. 

I • , ^ c. ^ 7 * ^ Delafons, p, 203* 
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i'snt under arrest from Cape'*de Verde Island to India, and thence to 
England, where, after a ten days’ trial, he was honourably acquitted 
of the whole charge on December ii, 1783, two years and three- 
quarters after his original suspension. He afterwards brought an 
action against Commodore Johnson, which after two trials reached 
the House of Lords, and they decided the action would not lio.^ 

No substantial changes were made so far as the powers of the 
Admiralty or the Constitution and imisdiction of the Ceurts were 
concerned until the Act of i860. But certain alterations were made 
in the powers of the Courts Martial. In 1847 “ an Act was passed 
in wide terms, enabling the Court in aU cases in which the Court 
was by law authorised or required to pass a sentence of death, 
except of murder or sodomy, to impose such other punishment as 
the nature and degree of the offence should be found to require. 
This Act, now repealed, put the Cotirts in a more free position than 
they are to-day, for there are stiU offences created by ss. i, 3, and 5 
in which the death sentence is obligatory. « By the same Act power -• 
was given to try cases of manslaughter, and by an Act of 1853 to try 
offences committed by persons subject to the Act in Dockyards and 
Victualhng Yards. 

In i860 an Act which may be considered as the first edition of 
the present Naval Discipline Act was passed, followed by later 
editions in 1861 and 1864, the last-named Act being repealed in 1866 
by the Act which, with certain amendments made from time to time 
and almost entirely administrative, is in force at the present time. 
No substantial change was made by any of these Acts in the con- 
stitution of Courts Martial, except that the former maximum of nine 
and minimum of ‘five members was restored, that all officers of or 
above the rank of lieutenant, provided they are twenty-one years of 
age, are made ehgible to sit as members. It is enacted that the 
President must be of or above the rank of captain, and provisions 
were introduced to secure that on the trial of a flag officer, the Presi- 
dent should be a flag officer and the other members captains, or of 
higher rank, while for the trial of a captain, the President should be 
a captain or of higher rank, and the other officers, commanders or 
of higher rank. 

A new Court was introduced during the war, which in some 
ways resembles the ship Court Martial of the Commonwealth 
period. It was called a Disciplinary Court, and was composed of 
three officers, of whom the President was a Commander or of 
^ I P.R.. 544 ; I Bro. P.C., 76. * 10 & ii Viet,, c. 59. 
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higher rank, and had a limited jurisdiction over officers only confined 
to the trial of certain specified minor offences, and it was laid down 
that at least one of the members should be of the same relative 
rank as the accused. Tins enables Warrant Officers to .sit as members, 
as was the case in the ship Court Martial during the Commonwealth. 
The power enabling the proper authority to summon this Court 
was given in order to avoid convening,' for the trial of small oftencos, 
a Court Martial necessarily composed of more or less senior officers 
at a time when there might be important operations to be under- 
taken. It has not been continued since the termination of the war. 

There is not now, and there never has been, any formal appeal 
from the decision of a Naval Court Martial, nor have the Courts of the 
cormtry any direct power of reviewing their decisions; but the 
Admiralty has the power, except in the case of a sentence of death, 
which can only be remitted by His Majiesty, to amend or annul a 
sentence. The only appeal is to the King, who, if appeal is made to 
,him, can, as he did in Admiral Byng’s case, refer any question of 
law which has arisen to the Judges for their opinion. 

But in old days attempts were made to have decisions of Courts 
Martial reviewed in Parliament, the worst possible place for the 
review of the decision of a Court established by law. In Lord Tor- 
rington’s case, for example, the House of Lords sent back a decision 
of a Court Martial, which had acquitted him, for re-considcration, 
but the Court adhered to their previous decision.* In other cases 
the House of Commons has attempted to interfere, but always with- 
out success. The Crown has interposed in mairy cases in favour of 
particular officers, and occasionally has disregarded the finding in 
favour of the accused, and ptmished him. 

In one case, that of Sir John Munden, tried in 1702 for neglect 
of duty in not intercepting a squadron of French ships, a Court 
Martial held he had fully discharged himself of the charge, but the 
Queen required the proceedings to be laid before her, and, having 
considered all the circumstances, directed the Lord High Admiral 
to “ discharge him from his post and command in the Royal Navy,” 
and this was accordingly done.* 

The Development oJ the Procedure.— Up to 1731 there were no 
general regulations dealing with the procedure of Courts Martial. 
In that year, for the first time, regulations and instructions relating 
to His Majesty’s service at sea were established by His Majesty 

l 

Life of Sir John Leake, vol. i, p. 39 ; vol Hi, 

a McArtiiur, vol, i, p, ixi. • , 
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in Comicil. The Order in Council is set out in the copy in the 
Admiralty Library, and it is interesting to note that the King 
referred the regulations before allowing them to the Lords of the 
Committee of Council, who made certain amendments in them. Here 
we find the or’ in of the provision in s. 65 of the Naval Discipline 
Act, which gi’i^ effect to the general orders regulating the practice 
and procedure of Courts Martial, when approved by His Majesty 
in 'Council on a'report of the Judicial Committee of the Privy Council, 
but not sooner or otherwise. Before these regulations there seems 
to have been no established practice. There appears to have been a 
J udge Advocate of each fleet, and power is given him to administer an 
oath to any person or witness in order to the examination or trial 
of any offences. I do not doubt that the regulations relating to 
Courts Martial stereotyped what was the usual practice in those days. 

There are only ten ArtJcles as against between forty and fifty 
to-day. The first provides that Courts Martial are to be held, offences 
tried, sentence pronounced, and execution done according to the ’ 
Articles and Orders contained in the Act of 1661, and the second 
that Commissions or General Powers for holding Courts Martial 
are to be understood to be in force no longer than during the 
expedition, which was probably an echo of the old practice of , 
commissioning Commanders-in-Chief only for the contemplated 
expedition. They are also, perhaps, an indication of •*the policy of 
tire Admiralty to keep in its own hands tire ordering of Courts 
Martial, except when the Fleet was despatched for some definite 
object. 

There then follows a clause which states that Courts Martial 
are — 

always to be held in the forenoon (Courts Martial met at 8 a m. in those 
days) in the most public place in the ship where all who would might be 
present, and the Captains of all of His Majesty’s ships in company which 
take post were to have a “ right ” [not a “ duty ”] to assist thereat. , 

This must have been extraordinarily inconvenient, for there were 
often as many as twenty-five members. In the long series of trials 
arising out of the action off Toulon in February, 1743, ^ the Court 
was composed of the Commander-in-Chief, Rear-Admiral, and 
twenty-four captains, and the four trials of which i;he proceedings 
have been published lasted from September 23 to November 7. 

( Art. 4 provides that all complaints at sea or in foreign parts are 
to be made in writing to the Commander-in-Chief, in which are to be 
4 


50 THE DEVELOPMENT OF NAVAL COURTS MARTIAL. 

set forth the particular facts, with the place, lime, and in what 
manner they were committed. 

The next Article deals with the duties of llie Judge Advocate. 
Before trial he is to examine ihe witnesses on oath, take down their 
depositions in writing, and show them to the Commander-in-Chief, 
who is to order him to send timely before trial an attested copy of 
the charge or accusation to the party accused. At the trial he is 
to take minutes of the proceedings, to advise the Court on the 
proper forms, and to deliver his opinion in any doubts or difficulties 
in their methods which may arise during the trial. 

Then by Art. 7, after the evidence is concluded and the parties 
have been heard, the President is to put the several questions’ agreed 
to by the Court, and the members are to vote, juniors first, up to the 
President, who is to collect the numbers and settle the determina- 
tion of the Court according to the number of voices. 

The Judge Advocate is to draw up the sentence of the Court, which 
-.being approved, all persons are to be admitted, and the party 
accused being present, the Judge Advocate is by direction of the 
President to pronounce the same. He is afterwards to send the 
original, sentence and affidavits and his minutes to the Secretary of 
. the Admiralty. 

There in outline is the substance of our procedure to-day. It 
is an outline- only of the then actual practice, but, after having 
examined the original minutes of many Courts Martial, and such 
printed records as I have been able to secure, I think I have been 
able to re-construct with fair accuracy what actually happened. 

Before the trial the Judge Advocate or his Deputy took the 
depositions of the witnesses on oath. Where there was a very large 
number of witnesses, this seems to have been done very perfunctorily, 
for I find in one case the Court complaining that the depositions 
were all exactly the same. "The Judge Advocate acquainted 
the Court that, before taking their depositions, he asked them 
the same set of questions, and that when the witnesses’ answers 
were to the same effect, their depositions were drawn out in the 
same words.” ‘ 

The result may be imagined. The witness may be supposed to 
have said something he never intended, and in the same trial I find 
a man who, on being taxed with contradicting his deposition, 
excused himself on the ground that he might read it, but not digest 
every part of it. 

1 Captain Ambrose’s Trial, p. 151 ; Naval Tfiah, London, 1746. 
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The trial began by the reading of the Commission of the Com- 
mander-in-Chief and the General Warrant to him for holding Courts 
Martial, and a warrant, if there was one, for the particular Court 
Martial. 

This warrant seems, at all events in the early part of the 
eighteenth century, not infrequently to have covered several cases. 

^ The warrant for holding the 'foulon Court Martial applied to all the 
officers to be tried, and the order in which the trials were to be taken 
was laid down, though as a matter of fact Admiral Lestock was 
tried on a fresh warrant. 

Even the judgment or sentence often included several cases ; for 
instance, I find in one case a lieutenant sentenced for negligence 
and a cook for insolence ^ ; in another, a boatswain was tried for 
murder and a captain ® of another ship tried and sentenced for 
maldng false entries in his Hbooks. Instances of the kind might be 
multiplied indefinitely. 

After reading the above-mentioned documents the Court (after • 
the Statute of 1691) was sworn, and the trial begun by reading the 
charge of accusation. There was no regular form for this, and in 
most of the cases which I have seen there was no regular charge at 
aU, but an information sometimes sworn, sometimes merely in the 
form of a letter stating the facts alleged by the complainant. The 
complainant might be anyone, not necessarily in the-Service, In 
one case an ambassador to Spain and Portugal made the complaint ; 
in another a widow complained of the murder of her son, and in a 
third the officers of Plymouth Yard made a complaint against the 
carpenter of a ship. In all these cases the complaint was sent to the 
Admiralty and endorsed. “ To be tried by Court Martial,” and 
sent with the warrant to the officer who was to preside. No refer- 
ence, direct or indirect, was made to any Article of War, and the 
prisoner did not know till sentence was pronounced what Article 
of War he had broken. The sentence ran, after setting out sufficient 
facts : “ He (the prisoner) falls under such and such an Article or 
Articles.” This practice appears to have had a certain advantage 
in that it enabled the Court to find a man guilty of the breach of some 
Article for which the penalty was not necessarily death, and enabled 
it to pass a less sentence. 

At this time the line between a Court of Inquiry and a Court 
Martial was very indefinite. Indeed, I think it may be said that 
every Court Martial was really a Court of Inquiry rather than a 

^ R.O. Ad. In. Letters, vol, 5262. ® Ibid., voL 5264. 
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Court of Criminal Jurisdiction. Sometimes, indeed , the same officers 
seem to have acted in both capacities. 

Early in 1703-4, the Vatignurd ran ashore in tlie Medway, and 
on February 1 a Court Martial was held on board the Boyne and 
“ enquiry was made into ye occasion of yo miming on ground of 
H.M.S. Vanguard." The Court ftiartial came to an end with the 
sentence by which the boatswain was fined two mouths’ pay for not 
bemg on board at the time of the groimiling, the cook was (ined one 
month's pay for the same oftence, for, though sick, he should have 
acquainted the proper officer of ye guard of his being unable to get 
on board.” The gunner was acquitted because it was his free week 
to be on shore.” The sentence then proceeds : 

Then the Commander-in-Chief and other officers present did proceed 
to examine into what was done by the officers and workmen of Chatham 
Yard upon the occasion of the Vanguard 'being on ground in Chatham 
harbour, and, particularly of the hole cutt in her bottom to sink her, and 
*' did njake the following report of that matter.^ 

AH this is in one sentence, and not until the end of the rejiort “ on 
the hole cult in her bottom ’ ’ did the Court and J udgo Advocate sign. 

Numerous instances might be given of Courts Martial which 
were really Courts of Inquiry, but the above will be sufficient to 
illustrate the- point. 

There was no prosecutor, as we understand it now. It was the 
duty of the Judge Advocate to collect the evidence and to act as 
prosecutor in all ordinary cases till well on in the nineteenth century, 
but in cases of great importance an outside prosecutor was appointed. 

In the series of Courts Martial arising out of the action off Toulon, 
to which I have already referred, which w'ere held in consequence of 
a Resolution in the House of Commons, the House in its address to 
the Crown asked that the proper person should be appointed to 
collect the evijience and lay it before the Court. Two lawyers were 
accordingly appointed prosecutors by warrant, of the Admiralty. 
They presented themselves and were received with much disfavour. 
'They were not allowed to conduct the prosecution, but were “ allowed 
a side-table to sit at in order to hear what passes,” and after the 
examination of the witnesses by the Court were td be allowed to 
submit in writing such questions as they thought necessary, in order 
to be laid before the Court. 

This led to an amusing passage. On October 6, after the Courts 

^ ^ ^ ^ E* 0 . Ad* In, Letters^ voL 5264. 
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Martial had been sitting for a fortnight, the President comniunicated 
to the Court a letter he had received from the Secretary of the 
Admiralty, which said that great offence had been taken by the 
public at the refusal to allow the lawyers to ask questions of the 
witnesses in the course of the examination, and saying that these 
geirtlemen attended in pursuance of an address of the House of 
' Commons, and an order from His Majesty directing them to prose- 
cute in his name, and that they were in the same position as an 
officer who complains of another who is permitted to ask questions 
viva voce by the mouth of the President. 

The Court took the request that the lawyers should be allowed 
to ask questions viva voce into consideration and unanimously refused 
it, and directed the Judge Advocate so to inform the Secretary of the 
Admiralty, stating their unanimous opinion that — 

4 

It [only allowing written questions to be submitted] is fully sufficient 
to answer the purpose of coming at the truth ; that it takes less time than 
if they were penmtted to interrogate viva vocS, and that it does not at the 
same time lay the Court open to any innovations of law-forms, and there- 
fore they cannot agree to alter the present method as they think that 
doing so might be introductive of many real inconveniences and infringe 
on the liberties of Courts Martial.^ 

This little passage of arms is of importance in that it shows that 
the Courts Martial of the day considered that they eslone were the 
persons to get out the evidence of the witnesses, and emphasises the 
view that they were Courts of Inquiry rather than Legal Tribunals 
to try specific charges. 

It does not appear that any serious objection was ever afterwards 
taken to lawyers being instructed to prosecute, and, as a matter of 
fact, the prosecution in other great Courts Martial (for example, 
those on Admiral Byng, Admiral Calder, Sir Home Popham, Lord 
Gambier, and Admiral Harvey) the prosecution was conducted by 
the legal officers of the Admiralty. , , 

Though in these great cases the Court seemsTo have put up with 
the presence of lawyer prosecutors, their presenqe was not looked 
on with favour, either by the Court or prisoner. ' As late as 1817 
I find in the printed report ® of the trial of a certain Lieutenant Low, 
who was brought before a Court Martial on a charge exhibited by 
Mr. Spam, of Cowes, of cruel and tyrannical conduct to his son, that 
Mr. Spain asked that he might have the assistance of some solicitors 

^ Captain Bnmsli's Trial, p. 148 ; Naval Trials, London, I746» 

^ Defence of J, McArthur Low, Portsmouth^ tZiy. 
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in the conduct of Ms prosecution. The Court was cleared for ten 
minutes, and then the President acquainted the prosecutor that he 
might have the assistance of “ Council,” but they were not to speak 
in Court. 

But to resume after this digression. The trial proceeded and 
the witnesses were called ; first of all their depositions were read, a 
proceeding not likely to arrive at the truth when the facts were in 
dispute ; then the Court examined them and the prisoner was 
allowed to ask questions. The same proceeding was followed in the 
case of a prisoner’s witnesses ; his witnesses also may have made 
depositions before the Judge Advocate. ^ 

There appears to have been no regular means by which cither 
the prosecutor or the accused could secure the attendance of any 
witness. In the case of a charge arising out of some occurrence in 
a ship there would probably be ,no difficulty, for his attendance 
could be secured by order of the captain. In cases whore witnesses 
were required from sevesal ships, application seems to have been 
made to the Admiralty, for I have found several letters to the Secre- 
tary of the Admiralty asking that witnesses might be ordered to 
attend. 

, By the Act of 1745 ' the Judge Advocate was authorised and 

, required to collect the evidence in support of the charge against the 
accused, and "to inform the Court, and prosecute in liis Majesty’s 
name. And for that purpose power was given him by writing under 
Ms hand to summon any persons he shall be informed, or have reason 
to believe, can give any material evidence in support of the charge. 
Anyone who refused to appear at the time or place mentioned or 
refused to give evidence was to forfeit one hundred pounds, to be 
recovered in any one of His Majesty’s Courts of Westminster, of 
wMch half was to go to His Majesty and half to the informer. This 
was wide enough to include civilians, but was limited to witnesses 
for the prosecution. I have not yet been able to confirm my sus- 
picion, but I am inclined to think that this power conferred on the 
Judge Advocate, which lasted quite a short time, must have been 
given in preparation for the Toulon Courts Martial, with regard to 
wMch party feeling ran very high. Be this as it may, it was 
repealed in 1748, and nothing was introduced in its place. 

The Adr'of 1749 ® reaffirms the right of the Judge Advocate to 
administer an oath to witnesses, but curiously enough does not 
confer on him any right to summon witnesses, even for the prosecu- 

j 18 Geo. II, c. 35, s. I. , » 22 Geo. 11 , c. 33, s. 20. ^ 
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tion. Instead of a penalty applicable to all persons who refuse to 
attend and give evidence, recoverable in any of His Majesty’s 
Courts at Westminster, power is given to the Court to punish " any 
person in the fleet, called to give evidence,” who refuses to do so or 
prevaricates or behaves with contempt, by imprisonment not exceed- 
ing one month in the last case, and three months in the two first. 

The evidence being concluded, the prisoner was allowed to 
address the Court, but was not, as a rule, allowed anyoiie to assist 
him, though Courts seem to have granted this privilege in particular 
cases where the prisoner was suffering from some disability of sight, 
hearing, or what not. In other cases, if the prisoner desired to have 
the assistance of any person, such person came into Court as one of 
the audience, and from his place there, made such suggestions to the 
accused as were possible. It seems to have been doubted whether 
the accused could be allovj^d to. put in a written defence, but this 
was soon settled in his favour, and has been the rule ever since. His 
defence seems to have come after the conclusion of his evidence,., 
not before, as is the case to-day. 

The defence being finished, the Court proceeded to consider its 
finding. The means of doing so seem to have been devised in order ' 
to give the greatest possible opportunity for obstruction. First a 
question was proposed ; any member could object to it, and there- 
upon a division was taken as to whether it should be pqj:. If carried - 
in the affirmative, the question was voted on and the decision became 
the decision of the Court. All the necessary questions having been 
put and decided, the sentence was drawn up, and the wording of it 
in an important case often led to many divisions. The sentence was 
in the form of a finding of facts, or when definite charges were made, 
as in cases of important Courts Martial, a finding on each charge, a 
decision as to which Article of War the accused “ feU under ” and a 
decision as to what penalty should be inflicted. 

Having now described, as well as I can, the procedure of Naval 
Courts Martial in the eighteenth century, I think The most con- 
venient way of dealing with the gradual development of the practice 
will be to take the different persons and subjects concerned, and 
trace their history. 

First, then, the prisoner, and what specially concerns him. After 
Drake’s trial of Burrough and the officers and men of the Golden 
Lion I am not aware that there ever was a Court Martial without 
a prisoner actually present. But it is worth noticing, in this connec- 
tion, that there are in the old records numbers of cases in which a 
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Court Martial to inquire into the loss or capture of a ship, and to try 
the officers and men for their conduct on the occasion, the captain 
who had been killed in action, or died .since, is solemnly acquitted, 
and there are many of these cases in which all the officers and men 
were not present. 

Compared with the present-day practice, little or nothing was 
done to protect the prisoner. To give him notice “ timely before 
trial ” of 1jhe charge or accusation seems to have been considered all 
that was necessary. As I have already pointed out, he had no right 
to anyone to assist him, and even when he did receive help in the 
manner I have indicated, the person giving him assistance was not 
officially recognised. 

By degrees, however, no doubt as the practice of the Civil Courts 
relaxed in favour of the prisoner, the Courts, on request being made 
to them, allowed some person to be ne^ the prisoner to help him, 
but the Courts evidently jealously preserved their right to decide 
, whether or not the prisoner should have any help at all. 

The possible existence of such a person was officially recognised 
for the first time in the regulations of 1879, where reference is made 
to “the prisoner’s friend or adviser should there be one,” but no 
right to have such assistance was conferred on the prisoner till 1885, 
when a new Court Martial chapter was issued and embodied in the 
revised edition of the King’s Regulations and Admiralty Instruc- 
tions issued in 1884. By them it was officially recognised for the 
first time that a prisoner was to have ample opportunity to prepare 
his defence, and of consulting his friend or legal adviser, and for 
having a person to assist during the trial, whether officer, legal 
adviser, or any other person approved by the Court, the right of 
the Court to have a say in the matter being still preserved. 

The words “ approved by the Court ” disappeared in 1899, 
a man is now free tb have anyone he likes to assist him without 
regard to the Court’s views as to his desirability. 

Then, as to the charge, as has already been stated, this might 
be anything, from an ordinary letter to a sworn information, or a 
formal charge. But by degrees the " innovations of law-forms ” 
to which the Admirals and Captains objected so strongly in 1745 
gradually crept in, and the charges become in all cases more definite 
till in 1879 it is laid down that the prosecutor is required to describe 
the offence in the very words of the Act, to the great advantage of 
everyone concerned. 

Next as to the witnesses, there is, of course, not much'seope for 



THE DEVELOPMENT OF NAVAL COURTS MARTIAL. 57 

change in this respect, though gradually the rules of evidence 
accepted in the Civil Courts seem to have been more strictly applied 
in Courts Martial. 

The reading of the witness’s deposition before he gave his evidence 
had ceased at the beginning of the nineteenth century. In 1806 the 
Court was given power to recall any witness as often as it thinks 
proper, and to call any witness though not desired by the accuser or 
accused, “ it being the duty of the Court to obtain the fullest insight 
they possibly can into the matter before them ” — evidently a recog- 
nition of the position of the Court as an inquiring as well as judicial 
body. 

The Court seem to have used this power as a means of completing 
the case for the prosecution, but as the view that a Court Martial 
was a judicial body only gained ground owing to the greater use 
made of the power of sammoning Courts of Inquiry, it seemed 
desirable to limit this power. Accordingly, in 1844 the words were 
added, “ but no such witnesses are to be. examined as to any new 
facts.” 

Lastly, reference may be made to the prosecutor and Judge 
Advocate. It is curious that it should be necessary to deal with 
them together, but for two centuries at least their functions were so 
mixed up that to treat them separately would involve an immense 
amount of repetition. The exceptional case in which an outside 
prosecutor was allowed has been mentioned already. 

The Judge Advocate was originally a person appointed either 
by the Admiralty or the Commander-in-Chief of a fleet. It appears 
that, at oiie time, there was a Judge Advocate in each fleet of which 
the Commander-in-Chief held a Court Martial Commission. He 
went to sea, and, according to an establishment of cabins set out in 
Mr. Tanner’s introduction to his catalogue of the Pepysian manu- 
scripts, he had one of the " two backhead cabins on the Quarter- 
deck,” of a first or second rate, allotted to him. But in time the only 
Judge Advocate was the one appointed by the Admiralty. On 
February 2, 1652-3, the Admiralty Committee ordered ‘‘ that Ihere 
be one Advocate appointed to attend the Fleet, and that there be 
allowed him 8s. by the Aay.” ‘ 

The Judge Advocate so appointed seems soon to have assumed, 
after the manner of those days, the right to perform his duties by 
deputy, though he usually appeared in person in important cases, 
' and occasionally both he and his deputy were present. He ap- 

1 R.O.S.P. Dorn. I, 35, fol. II 
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pointed deputies in most of the principal naval ports, and these 
I gentlemen are described as persons “ bred to the law ” and officiated 

>{ at the lesser Courts Martial held in naval ports, and no practical 

1 difficulty seems to have arisen in their cases. 

' But in the fleet matters were different. In the absence of the 

1 Judge Advocate and his deputy the Court was by statute empowered 

!■ to appoint someone in his place. Observe it was the Court who had 

j to appoint,*- and the Court did not come into existence until it was 

I actually assembled. But certain duties as to the collection of 

I evidence, informing the prisoner and so on, had to be performed by 

I the Judge Advocate before the trial began. Accordingly the 

,i ' practice crept in of the officer who was going to be President appoint- 

(i ing someone Deputy Judge Advocate. This was quite illegal, and 

1 sometimes led to trouble. Delafons gives an instance of a case in 

I which he was appointed Deputy J udge Adf/ocate by the Commander- 

1 ’ in-Chief in the West Indies in 1766. Previous to the assembling 

; ef the Court, he took the depositions on oath in accordance with the 

I ^ regulations, and they were referred' to, but not read in Court, when 

the President, Sir John Lindsay, “ expressed a strong sense of the 
I impropriety of such conduct which he reprobated in very forcible 

I ^language.’* ^ Notwithstanding the forcible language, however, 

I the practice seems to have continued, but it was not until i860 that 

I any statutory .power was conferred on the officer who was to be the 

I President of the Court to appoint any person to officiate as Judge 

f Advocate at the trial. 

1 The duty of the Judge Advocate to act as prosecutor disappeared 

I very gradually. In the editions of both McArthur’s and Delafons’ 

I books of Courts Martial published after the revision of the regula- 

I tions in 1806, the J udge Advocate is said to be the prosecutor, though 

I the obligation to take the depositions does not appear in these 

I regulations. In the 1824 edition of the regulations it is laid down 

I ^that if no prosecutor is present the Judge Advocate “ shall conduct 

the proceedings on the part of the public.” This provision did not 
I disappear for a long time. In the 1884 edition it is at last provided, 

that the Judge Advocate is not to act as prosecutor ; the captain 
I or executive officer of the offender’s ship is to act in that capacity, 

i| but if for any reason this is impossible, the Court and Judge Advo- 

|| cate must ask such questions as will bring the case before the Court 

i in the fullest manner. Now the convening authority has in aU 

'll • • cases to appoint a prosecutor, if the captain or executive officer 

fi* 

jj;, 3, Delafons* Naval CquHs Martial, p, 158. 
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cannot act, and the Judge Advocate’s right of asking questions is 
now really confined to elucidating points which are not clear. 

In another direction fresh duties were imposed upon the Judge 
Advocate. He had originally to take minutes of the proceedings. 
Only in the great Court Martial does the evidence appear in the 
records in the form of question and answer. But in 1844 it was 
provided that he should take’ down in writing the evidence of each 
witness, and read the same in his hearing to the Court when requested 
to do so ; his responsibility, notwithstanding the recent introduc- 
tion of shorthand writers, remains the same. 

The modern procedure of a Naval Court Martial was appropriate 
enough for a Court of Inquiry, but was not really suitable for a 
Court of Criminal Jurisdiction. At a time when, in the Criminal 
Comts of the country, the wrong spelling of a name or the mis- 
description of an Article, so strict were the rules of pleading, was 
sufiicient to upset an indictment, naval Courts Martial were little 
more than a Court of Inquiry in which the decision as to what offence , 
had been committed was the last act of the Court, except the sentence. 

This has in course of time been completely changed, and in all 
essentials the procedure of a Court Martial differs little from that of 
an ordinary Criminal Court. Indeed, in some respects it is more 
favourable to the accused. He is now entitled, from the moment 
when his trial is decided on, not merely to the assistance of the 
officer of his division, if he be a rating, but in every case to the 
opinion of the Judge Advocate on any question of law arising. 


ADOPTION AMONG THE’ MAORIS OF NEW 
- ZEALAND. 

{Contributed by F. O. V. Acheson, LL.M., jud’^c of the iVaiive Land 
Court and Native Afpcllaic Court of Neio Zealand.'] 

The prevalence of the custom among the Maoris of adopting chil- 
dren was due to two main causes ; firstly, their extreme fondness 
for-children ; and, secondly, their passionate desire to strengthen 
or build up their sub-tribe or tribe. • 

The Maori custom of adopting children is a very ancient one, 
" and it has been fully recognised by the Courts and P.-udiament of 
New Zealand. Owing to modifications introduced by the Courts 
and to recent legislation by Parliament, it is now necessary to deal 
with the ancient custom and the modern law separately. 

The limited space at our disposal permits of but brief summaries 
being given. 

The Ancient Custom. — The rules which from time immemorial 
governed the custom of adoption among the Maoris were authori- 
tatively and briefly laid down by the Native Appellate Court, of 
New Zealand in certain Judgments delivered at Hastings on 
June 19, 1895, in the cases of the Succession to Tc Awaawa 
and others. 

These rules are given below— -together with the comments of 
the writer. , 

(i) “ Complete adoption would be where the child was 

TAKEN IN EARLY INFANCY, AND LIVED WITH ITS ADOPTING 
PARENT UP TO MARRIAGE OR MANHOOD.” 

An instance of complete adoption was mentioned in the Judg- 
ment of the Native Appellate Court, dehvered at New Idymouth 

OB October 29, 1906, in n the Succession to Rocra Rangi, deceased! 
The Court referred to the case pf a certain native woman named 
Ngarongo Kahu, who had been adopted in early infancy by Roera 
Rangi in accordance with -Maori custom. Ngarongo had not only 
lived with Roera until marrfege, but even had continued to do so 
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after lier maiTiage. Her continued residence with her adoptive 
parent did not, however, entitle Ngarongo’s children to be con- 
sidered the adopted children of Roera Rangi. The Court below 
had held that these children were entitled to a share of Roera’ s 
estate, but the Appellate Court overruled this decision, and held 
that, although Ngarongo herself had been adopted, yet none of her 
children had been adopted by Roera, and so the children had no 
claim to a share in the estate. 

(2) “ Where the .adoption was not of the complete character 

ABOVE MENTIONED, THE SURROUNDING CIRCUMSTANCES WOULD 
HAVE TO BE TAKEN INTO CONSIDERATION IN DETERMINING 
THE RIGHTS, IF ANY, OF THE ADOPTED CHILD.” 

Thus, adoption might be inferred where an orphan lived in the 
same kainga (or native vikage) and in the same house as the sup- 
posed adoptive parent, who provided such orphan with main- 
tenance and support. The same inference might be drawn under, 
similar circumstances where the child was, with its parents’ con- 
sent, transferred from their custody to that of the alleged adoptive 
parent. (See in re Succession to Roera Rangi, deceased. Native 
Appellate Court, New Plymouth, 1906.) 

(3) “It DOES NOT APPEAR THAT ANY SPECIAL CEREMONIES OR 
FORMALITIES WERE OBSERVED UPON THE ADOPTION BEING 
MADE, It would be SUFFICIENT THAT THE ADOPTED CHILD 
BE GjENERALLY RECOGNISED AS SUCH.” 

In the same case it was held that there Was good authority 
for believing that an ancient Maori adoption was a public act, 
known to and approved by at least all those members of the 
hapu (sub- tribe or fanaily) with whom the adoptive parent resided, 
and who, on the death or inability of the adoptive parent, might 
themselves become charged with the maintenance and support of 
the child. The Court held that enough of the c 31 d custom still 
remained to justify it in looking with grave suspicion on an alleged 
adoption which was not well known throughout the neighbourhood 
where the adoption was supposed to have taken place. 

(4) “ The adopted child would almost invariably be a rela- 
tive BY BLOOD OF THE ADOPTING PARENT.” 

, It was one of the main points of tribal policy in each tribe 
among the Maoris that no strangers or members of other tribes 
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should be allowed to obtain rights to land belonging io that par- 
ticular community. A tribe would often welctnnc strangers and 
give them laud provided they would join forces with the tribe and 
give up all connection with any outside community. So, also, 
when a woman married a man of another ti'ibe, she would lose her 
rights in any land under the sway of her old tribe if she left her 
tribe and lived with that of her husband. The Maoris recognised 
that, if members of an alien tribe were allowed a footing in the 
land belonging to a particular' tribe, there would soon conic quarrels 
that would inevitably involve the tribes in war. 

It is not surprising, therefore, to notice that tribal policy plays 
its part also with regard to adoption. In his evidence before the 
Native Land Court in re, the Kai'amn Reserve, Hcnare Tonloana 
of Te Waipatu, Hawkes’ Bay, testified that, if strange children were 
adopted, the tribe would object to theiir- being allowed to succeed 
to the lauds of their foster parents. 

, The root of the matter was exaihincd by Judge Edgar in the 
course of his expression of opinion in 1908 on the Nalivt; Custom of 
Adoption (see App. to Journals of House of Representatives, 1908, 
vol. iv, G. 5). After quoting with approval the judgment of the 
Appellate Court in the case of Tc Awaawa, deceased, to the effect 
that a child adopted will almost invariably be a relative by blood, 
he went on tq, say : “ It is to be remembered that the main idea at 
the root of most native customs has been the strengthening and 
consolidating of the tribe. The adoption of a child belonging to an 
alien or strange tribe can hardly be said to conduce to such streng- 
thening or consolidating of the tribe of the adopting parent. Hence 
the rule above referred to.” 

Judge Edgar went even further, however, and seemed to think 
that relation by marriage would permit of an adoption being allowed. 
He held that if a child were so related to the adopting parent by 
marriage it would be in accordance with Maori custom to allow 
an adoption. The judge considered that such a case might be 
looked on as somewhat similar to the taking of a -wife from an alien 
or strange tribe. The children of such a wife would be members 
" of the husband's tribe (except such as might return to the tribe 
of the wife). 

On the general question of the adoption of a gliild belonging 
to a stranger tribe, the opinion of Judge Jones is cquaUy emphatic 
(see App. to Journals of House of Representatives, 1908, vol. iv, ' 
G. 5) : " Whatever the other essentials of an adoption by Maoris, 
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I take it that it was a guiding principle that the party adopted 
should not be of a stranger tribe. To hold otherwise would be to 
give to the individual a latitude which would not be claimed by 
nor permitted to even a substantial part of a tribe.” 

(5) “ If the adoption were made with the consent of the 

‘HAPU,’ OR TRIBE, AND THE ADOPTED CHILD REMAINED WITH 
SUCH TRIBE OR HAPU. IT WOULD BE ENTITLED TO SHARE THE 
TRIBAL OR HAPU LANDS.” 

The proper adoption of a child by a member of a hapu, or tribe, - 
gave to such child full rights of succession to its adopting parent’s 
interests in lands, the adopted child being treated on an equality 
with the children of the body of such parent. Similarly, the con- 
sent of the hapu, or tribe, given to any adoption was a public 
recognition that the adopted child was thenceforth to have its 
full rights as a member of such tribe, or hapu, and, as a member, 
it would be entitled to its share in the tribal or family estate. 

Tribal policy, however, did not permit an adopted child to 
retain any interest in the lands of the hapu, or tribe, unless such 
child remained with the tribe, or hapu, and bore its share of the 
burdens attaching to its position. The main idea in allowing 
adoption at all was that the tribe should be strengthened, not 
weakened. • 

(6) ” Under such conditions (as above mentioned) the 

ADOPTED CHILD WOULD BE ENTITLED TO SUCCEED TO THE 
WHOLE OF THE INTEREST OF THE ADOPTING PARENT.” 

There seem to have been no half-and-half measures about, the 
Maori customs with regard to adoption. If the adopted child had 
any rights at all, he had the full rights which a child of the bo4y 
would have. 

Thus, the granting of a mere life interest in the estate of a 
deceased native would not satisfy the claim of an adopted child 
of such native. 

In the case of in re the Karamu Reserve and other Blocks, Sue- 
cession to Mere Taki, deceased, the Native Land Court had made 
an order, giving the adopted child, Hinetauaraia, a life interest 
only, with remainder over. 

On an appeal before Chief- Judge Seth-Smith and Judge Jones, 
the Native Appellate Court ruled that the award of a life interest 
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was not in accordance witli 'Maori custom. Judgment was there- 
fore given ill favour of the right of the adopted child to succeed 
to the whole estate (date of judgment, January gr, 1905). 

“ The adoption of children is an ancient Maori custom, and it 
conferred full rights ” (per Judge Mair, see App. to Jounml of House 
oj licprescntativcs, 190B, vol. iv, G. 5). 

(7) “ If llIEliE WERE NO NEAR RELATIVES, AND Tllli ADOPTED 
CIIILD*^ HAD DULY CARED FOR THE ADOPTINU PARENT IN UlS 
OLD AGE, HE WOULD SUCCEED TO THE WHOLE OF THE INTEREST 
OF THE ADOPTING PARENT.” 

In re the Owhaoko D, No. 6, and Rangipo-Waiu Blocks (Suc- 
cession to Te Awaawa, deceased), the Native Appellate Court 
(Judges Scannell and Mair) held that the adoption of one Pura 
Rora by Te Awaawa was such as to exclude all except ” near rela- 
tives” from sharing in the succession, and, there being no “ near 
.^relatives” of the deceased native, judgment was given in favour 
of the adopted child accordingly. 

In another appeal case, that of the Otuarumia and other Blocks, 
the Native Appellate Court (Chief Judge Davey and Judge Scannell) 
went even further. The point raised on this appeal was whether 
*■ a person who had been found by the Court below to be entitled 
to succeed as tamaiti whangai (or adopted child) to the estate of 
a deceased native was, in the absence of children of the body of 
deceased, entitled to the whole of the estate as against all other 
relatives. The Appellate Court, in giving judgment on July 16, 
1897, held that it was so entitled, and that the adoption placed the 
adopted child on the footing of a child of the deeoasod. (The 
writer has followed this rule in quite a number of cases.) 

' So also in the cqse of the Appeal of Ihakara to Raro {in re 
Motukawa, No. 2 Block), the Appellate Court held that the Court 
below had been justified in awarding the intere.st of Maata Te 
Kohiti, deceaSfed, to an adopted child to the exclusion of the next- 
of-kin, the deceased having left no issue. 

In giving his views on the ancient Native Custom of Adoption, 
Judge Edgar in 1908 (see App. to Jotmtals of Uotm of Representa- 
tives, 1908, vol. iv, G. 5), referrmg to the decision in the Otuarumia 
case, stated that he was not clear that it was in accordance with 
native custom that an adopted child should always take to the 
exclusion of near relatives, such as an uncle or a brother (of the 
deceased). 


/ 
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(8) ” If there were near relatives, the adopted child would 

SHARE IN THE SUCCESSION.” 

It has already been shown {supra) that adoption conferred on 
the adopted child the full rights which a child of the body would 
have. These full rights necessarily included the right to share in 
the succession to the interests in land of a deceased parent. An 
example may be cited in the case of the Succession to Reihana 
Wahapaukena, deceased {in re the Karamu Reserve, judgment of 
the Appellate Court given at Hastings, June 19, 1895). 

(9) ” The adopted child would lose his rights if he neg- 
lected HIS adopting parent in his old age, or ceased 
to act with, or AS A MEMBER OF, THE HAPU, OR TRIBE.” 

Where an adopted child ceased to act with, or as a member of, 
the hapu, or tribe, he would lose' his rights under the adoption. In 
other words, adoption was capable of being revoked. 

An interesting example of this is revealed in the decision of the 
Native Appellate Court (Judges Seth-Smith and Wilkinson) given 
on October i, 1904, in the Appeal re the Maungatautari, No. 5A 
and other blocks. 

The Native Land Court below, in its judgment on August 8, 
1896, had awarded an interest equal to one-half of the estate of 
Hakiriwhi, deceased, to one Punia Parata, as the adopted child of 
the deceased native. 

On appeal, the Appellate Court found that the relationship in 
the nature of adoption which had existed between Hakiriwhi and 
Punia had come to an end some time before the death of the former 
native. Punia had returned to her own people, with Maori cere- 
monial, and in accordance with Maori custom, and had ceased to 
be a member of or to act with the hapu of Hakiriwhi. She had 
married a European without taking any steps to obtain Hakiriwhi’ s 
consent, and from that time till the death of Hakiriwhi she had 
done nothing to suggest that she regarded herself as his adopted 
child. Although Hakiriwhi had several times begged her to go 
and see him, she had not done so. She had thus forfeited her claim 
to a share in the estate of the deceased, and the Appellate Court 
accordingly held that the adoption had been revoked, and that 
the whole estate must go to the next-of-kin. 

The decision of the Appellate Court in the above case was 
quoted with approval (see App. to Journals of House of 'Representeu- 
5 


66 ADOPTION AMONG THE MAORIS OF NEW ZEALAND. 


Udcs, 1908, vol. iv, G. 5) in 1908 b]? Judge Edgar, to whom, along 
with other judges, the Chief Judge had referred various questions 
affecting the Native Custom of Adoption. Judge Edgar agreed 
that the right of an adopted child to succeed was not absolute. 
An adopted child (said the judge) was liable to lose his right to 
succeed if he failed in his filial duties to the adopting parent, but 
that, if he did not so fail, he would share equally with the other 
children (if any). 

(10) “ The rights of adopted ctuldricn, as above set out, 

MIGHT BE MODIFIED IF THE ADOPTING PARENT MADE AN 
‘ OHAKI ’ (or verbal MAORI WILL).” 

In olden times Maoris frequently disposed of their rights in 
land by making their wills in native fashion, and such wills applied 
not only to their personal property, but also to such limited rights 
in land as may have existed by virtue of use and occupation. 

The question of whether an ohaki was or was not nocessaiy 
came up before the Native Appellate Court (Judges Scannell and 
Mair) in the case of in re the Owhaoko D. No. 6, and Raugipo-Waiu 
Blocks (Succession to Tc Awaawa, deceased). This was an appeal 
from a decision of the Native Land Court, given on August 7, 
1893, and the appellant claimed that an adopted child had not a 
claim to the whole of the land unless the adopting parent had 
so devised in his or her favour by a will, or an ohaki. 

This argument the Appellate Court held to be one which it could 
not entertain. The Court ruled that the right by adoption did 
not require to be supported by a will, or an ohaki ; if it did, 
adoptwn in itself would have no effect. 

In re the Succession to Renata Kawepo, deceased, in the Awarua 
No. I, Kohurau No. 2, and Rangipo-Waio No. i Blocks, the 
Appellate Court (Chief Judge Davey and Judge Scannell) held that 
any presumption of intention on the part of the deceased to confer 
any right to 'succession which might otherwise be deducible from 
the fact of the adoption was, in its opinion, conclusively negatived 
by the terms of the will of Renata Kawepo. Judgment was there- 
fore given in favour of the next-of-kin. 

On the whole, we are inclined to agree with the view that an 
ohaki was not necessary in order that an adopted chM might 
claim to succeed, but that, if an ohaki were made at all, it 
might niodify the rights of such adopted child or sweep them away 
altogether. 



ADOPTION AMO$^G THE MAORIS OF NEW ZEALAND. 67 

To hold that an ohaki (or verbal Maori will) was always 
necessary, would be, in effect, to hold that there was no such right 
at all as the ancient Maori right of adopted children to succeed 
to the interests in land of their adopting parent. Every such right 
to succeed would be derived, not by virtue of the claims under 
adoption, but by virtue of a definite devise or bequest under the 
ohaki or will of the deceased parent. If such a state of things 
had really existed under the ancient system of Maori, tenures it 
is inconceivable that the natives would have allowed the custom 
of adoption to exert that widespread influence on rights to land 
which it has undoubtedly exerted for so many generations. The 
evidence in support of claims to l^nd under rights derived from 
adoption is too overwhelming to permit that we should deny to 
adoption its claim to rank as one of the sources of title to interests 
in land among the Maoris.* 

Certain further questions have from time to time come up for 
decision before the Courts. , , 

, In re Wairau, Block XII, subdivision 13, and other lands (Suc- 
cession to Heni Hekiera, deceased), the following points had to be 
decided by the Native Appellate Court (Judges Edgar and Palmer) 
sitting at Spring Creek : 

{a) Was an adopted child entitled to succeed to the estate of 
his foster-sister on her death ? , 

(&) Were the adopting parents entitled to succeed to the 
estate of the child they had- adopted, on the death of 
such child ? 

The Native Appellate Court was emphatically of the opinion 
that there never was any ancient native custom of succession 
under either of the conditions named. The Court, however, con- 
sidering it equitable that adopting parents should be entitled 
to succeed to the lands of the child whom they had adopted, 
but who had predeceased them, saw no reason why such a rule 
should not be incorporated into the present native custom of 
succession. An order was accordingly made in favour of the 
adopting parents. 

In the same case, the Appellate Court also expressed the opinion 
that the claim of a half-brother, as regards interests derived by 
the deceased through the common parent, was to be preferred 
under the native custom of succession to any claim by the adopting 
parents. 

In various cases which have come before the Courts, relating 
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to adoption, importance has beoa attached to the intention of the 
adoptive parent in adopting a child. 

Thus, in re the Karamn Reserve, Succession to Mere Taki, 
deceased, the Native Appellate Court (Chief Judge Scth-Sniith and 
Judge Jones), in giving judgment on January 31, 1905, held that 
the circumstances attending the adoption of one Hinctauaraia 
were such that the Court was satisfied that it was the intention of 
Mere Takuthat her adopted child should take the place of her dead 
child, and that, whatever the rights of the true child might have 
been, the adopted child should have, the same. Judgment was 
accordingly given in favour of the right of the adopted child to 
succeed to the whole estate. 

The Appellate Court, however, went on to say that it regarded 
the intention of the adopting parent as only one of the determining 
elements in cases of this kind, and not as a necessary ingredient in 
all cases. 

. The Existing Law as to Maori Adoptions.— The existing law 
governing adoptions among the Maoris is set out fully in Part IX 
of the Native Land Act, 1909 (No. 15), which dt'als exclusively with 
the adoption of children by tiatives. 

Its chief provisions arc briefly as follows : 

(1) Adoption in accordance with native custom is declared 
to be no longer valid, except where such an adoption was made 
and registered before the 1909 Act, and was subsisting at the com- 
mencement of such Act. 

(2) The Native Land Court is given exclusive jurisdiction to 
issue orders for adoption of children by natives. It is declared 
unlawful for magistrates to issue such orders under the Infants 
Act, 1908. 

(3) Orders of adoption may be made in favour of both or either 
of two applicants being husband and wife. 

(4) Only a^ native or a descendant of a native can be adopted 
by a native. 

(5) “No order of adoption shall be made unless the Court is 
satisfied — 

(а) That the child to be adopted is under the age of fifteen 

years, 

(б) That the adopting parent (if unmarried) is at least thirty 

years older than the phild. 

(f) That the child, if, in the opinion of the Court, above the 
age of twelve years, consents to the adoption. 
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{d) That the adopting parent is a fit and proper person to have 
the care and custody of the child and of sufficient ability 
to maintain the child, and that the adoption will not 
be contrary to the welfare and interests of the child. 

(6) No order of adoption shall be made without the consent 
of the parents, or of the surviving parent (if any) of the child, 
whether that child is legitimate or illegitimate ; 

Provided that no such consent shall be required in the case of 
any parent as to whom the Court is satisfied — 

{a) That he has deserted the child ; or 

{b) That he is for any reason unfit to have the custody and 
care of the child.” 

(7) An order of adoption has the same force as an order of 
adoption made under the Infants Act, 1908. 

(8) An order of adoption may be annulled by the Native Land 
Court if the Court think fit. 

(9) The jiuisdiction to make an order of adoption is discre> 
tionary, but an appeal from any order made shall lie to the Native 
Appellate Court as in ordinary cases. 

Brief Notes on the Existing Law. — The writer frequently takes 
cases in which a child has been fully adopted in accordance with 
ancient Maori custom, but has not been legally adopted.. The 
adopted child in such cases now has no right to succeed to the lands 
of its adoptive parents, but so strong is the hold of the ancient 
custom upon this chivalrous people that the next-of-kin frequently 
waive their claims and allow the adopted child to succeed, even 
though the estates may be worth hundreds or thousands of pounds. 

A case in which the Native Appellate Court (Chief Judge Jones 
and Judge Acheson) dealt with the existing law of adoption was : 
“ In re Harawira Heperi, deceased (year 1920), and, upon reference 
back to the Native Land Court, the Court (Acheson J.) held that 
the adoption of one Hera Wharawhara had been rnade and regis- 
tered before the 1909 Act, and was subsisting at commencement of 
that Act and had not been revoked for any reason. The Court held 
that three other children had also been adopted, but that their 
adoption was not subsisting as required by the Act, and conse- 
quently awarded the whole estate to Hera Wharawhara. 

One peculiar feature of adoption among the Maoris is to be 
observed. Under the existing law, an adopted child may have 
four parents, two the natural parents and the other two parents 
by adoption. Upon the death intestate of any or all of the four 


70 ADOPTION AMONG THE MAORIS OF NEW ZEALAND. 

parents, the adoptive child is entitled to succeed to the whole, or 
portion (if other children) of the deceased’s estate. The writer 
knows of a number of cases in which an adopted child (or “ Tamaiti 
Whangai ”) has become exceedingly wealthy in this way. 

The numerous cases in which Maoris still apply for orders of 
adoption, and the far more numerous cases in which children ai-e 
still adopted in accordance only with Maori custom, testify to the 
love of the* Maori race for children (“ tamariki ”), even though the 
need for strengthening the tribe or sub-tribe has in recent years 
passed away. The Maori makes it a point of honour to see that 
no orphan or destitute child is left without a good home, and in this 
respect, as in many others, might well be held to teach a needed 
lesson to the " Pakeha,” or European. 
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[Contnhiiei hy Professor Berriedale Keith, D.'C.L.] 

Allocation o£ Mandates. — The simplest of the many problems arising 
from the adoption of the mandatory system is that of their alloca- 
tion and the legal title of the mandatories. The Treaty of Peace 
with Germany provides in a perfectly explicit manner answers to 
both these' questions, so far as concerns the territories, formerly in 
the hands of Germany, to» which the system has been made appli- 
cable. ' By Article 119 of the Treaty Germany renounced in favour 
of the principal allied and associated Powacs all her rights over her • 
oversea possessions, and thus left it in their hands to determine the 
disposal of these territories, subject always to the understanding as 
to the future of these territories embodied in Article 22 of the Cove- 
nant of the League of Nations, which is an essential part of the 
Treaty of Peace. By that Article, again, it was contemplated that 
the tutelage of the peoples formerly governed b}^ Germany should 
be entrusted to advanced nations, to be exercised by them as man- 
datories on behalf of the League of Nations. The power of alloca- 
tion was thus given absolutely to the principal allied and associated 
Powers, while the mandate once allocated was to be exercised by 
the mandatory for the League. 

In harmony with the system thus indicated the principal allied 
Powers agreed on the allocation of certain mandates, and the 
Council of the League of Nations on December 17, 1920, confirmed 
and defined, in terms previously agreed upon by these Powers, 
mandates for German South-West Africa to the Union of South 
Africa, for German Samoa to New Zealand, for Nauru to His Bri- 
tannic Majesty, for the other German possessions in the Pacific 
south of the Equator to the Commonwealth of Australia, and for 
the German possessions north of the Equator to Japan. Formally, 
as regards all the Powers, members of the League, of Nations, the 
action of the Council, not having been challenged by the Assembly, ^ 

1 On the ambiguity of the respective powers of the Council and Assembly see 
Assembly document 246, pp. 2, 6, 8. 
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must be regarded as definitely disposing of all questions of title, 
but the mattery it is clear, stands otherwise as regards those Powers 
which arc not members of the League or bound to accept the deci- 
sions of the League, and in special as regards the United States of 
America. It is thus legitimate for the United States to adopt, as 
has been done, the attitude that the question remains entirely 
open as far as her interests are concerned, and that she need not 
recognise tjiie mandates in these cases, unless and until she is satisfied 
that their terms are not inconsistent with her rights.' The entire 
novelty of the scheme of mandates renders it impossible to frame 
any complete reply to the United States’ contention, and it has 
been felt necessary to postpone for the time being, pending ex- 
changes of views between the principal allied Powers and the United 
States, the definite allocation of the mandates regarding the re- 
maining German possessions in Africa, ^Togoland, the Cameroons 
.and East Africa. De facto, agreements between France and the 
^United Kingdom have determined the portions of Togoland and 
the Cameroons to be held by either Power,* while East Africa has 
been divided between the United Kingdom and Belgium,* but in 
none of these cases is there yet the formal authority of matldates 
confirmed by the League of Nations, although perforce adminis- 
tration has for years been carried on by the Powers interested. 

In the cage of the Turkish territories which fell to be surrendered 
by Turkey under the terms of the Treaty of Sfevres, the position 
remains yet more anomalous. Pending the ratification of that 
Treaty it was agreed at San Remo between the British and the 
other allied Governments that mandates should be allocated to 
the United Kingdom for Mesopotamia and Palestine and a man- 
date to France for Syria and the Lebanon, and a Franco- British 
convention of December 23, 1920,' provides for the boundaries of 
the French and British mandates and for certain economic relations, 
concerning them. The failure of Turkey to ratify the Treaty of 
Sevres has retegated to the future the possibility of the formal 
grant of the mandates, and France has concluded with the de facto 
Government of Angora an agreement which contemplates the 
tenure by France of her Syrian mandate on terms not yet sanctioned 
by the League of Nations. Despite the lack of formal title, how- 
ever, the United Kingdom in her mandated territories has already 
exercised large powers of government, and in particular has created 

1 Compare Pirl. Pap. Cmd. 1226. » Ihid., Cmd. 1284 and 1428. 

3 Pafl. Pap. Cmd. 1350, pp. 2-10. * im., Cmd. 1195, articles 1 an(J 2. 
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a Kingdom of Iraq out of the Mesopotamian territory, a step taken, 
on the ground of urgency, without consulting the League of Nations, 
although that body had been asked to assent to the proposal that 
an organic law should be framed for the territory and should be 
submitted for the approval of the Council of the League.* Strictly 
speaking, the rights of both the United Kingdom and of France in 
regard to Turkish territory rest on the fact of conquest and occupa- 
tion alone. Moreover, in any settlement it is essential that due 
regard be had to the contentions of the United States, which main- 
tains that nothing in any mandate must impose any disadvantage 
in matters of commerce or trade upon citizens of the United States. 

Determinatioa of the Terms of the Mandates. — Neither the League 
Covenant nor the other portions of the Treaty of Peace with Ger- 
many provide explicitly as to the mode in which the terms of each 
mandate are to be laid down. Article 22 of the Covenant provides 
that " the degree of authority, control or administration to be 
exercised by the mandatory shall, if not, previously agreed upon, 
by the Members of the League, be explicitly defined in each case 
by the Council.” The provision, unhappily, is hopelessly obscure, 
for there is nothing to explain the signification of the term " mem- 
bers of the League.” The only interpretation of the term on a 
strictly legal basis is that of Lord Robert Cecil * which refers it to 
the Assembly ; but it must be admitted that this cannct have been 
the intention of the provision, since there is a manifest absurdity 
in thus disposing of the issue. The principal allied and associated 
Powers doubtless meant the term to refer to themselves alone 
among the signatories of the Treaty of Versailles and the members 
of the League of Nations, and in practice they have thus interpreted 
the position, subject to the decision of the United States to accept 
no share in the matter. It is, however, clear that the Council has 
the right to intervene in the event of undue delay on the part of 
the allied Powers, and the matter might have been made the subject 
of the intervention of the Council in 1921, had hot tlie whole issue 
been complicated by the objection of the United States to any 
steps to grant mandates until its views had been fully met. 

Even, however, if the allied Powers have agreed on the terms 
of the mandates, it is clear that it lies with the Council to consider 
whether the terms thus agreed upon are in harmony with the pro- 

^ Pari. Paf. Cmd. 1500, p. 3, Art i. 

» The Times, July i, 1920. Compare M. Hyman's report to the League of 
Nations, Assembly Document 161, p, 16 ; Keith, War Government in the Dominions, / 
jpp. I 94 i 195* 
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visions of Article 22 of the Covenant. It does not seem that the 
Council has the right to decline to confirm a mandate because it 
would have preferred some other terms, unless it is .satisfied that 
the terms proposed' actually run counter to the provisions of the 
article, and in the mandates so far formally confirmed the con* 
gruence of the terms and the Article has been close and patent. 

The Three Classes of Mandates. — Tlie simplest form, and the 
only one so far to have obtained formal confirmation by the League, 
is the ■' C” type, applicable to South-West Africa and the islands 
of the Pacific.' These territories, owing to sparsemess of popula- 
tion, or small size, or remoteness from centres of civilisation, or 
geographical contiguity to the teixilory of the mandatory, are 
deemed suitable for administration under the laws of the man- 
datory as integral portions of its territory, subject to certain safe- 
guards in the interests of the native population. The provision of 
the Covenant is strange and ambiguous; its origin affords an 
-explanation, in so far as it represents a compromise between the 
demands of the interested parties for complete annexation and 
the mandate principle upheld by the President of the United States. 
In point of fact, it has been interpreted in the Commonwealth of 
Australia, New Zealand and the Union of South Africa as implying 
a virtual annexation, a view presumably held also by His Majesty’s 
Government? and by Japan in respect of her mandated teriitory. 
The issue is of the highest importance precisely in respect of German 
South-West Africa. The Prime Minister of the Union has repeatedly 
emphasised the view that the German settlers there must dismiss 
the idea that the mandate implies a separate existence for the 
territory, and must accept the doctrine that its fate is indissoluble 
connection with the rest of the Union territory.® Yet this theory 
finds no countenance in the terms of Article 22, wliich deals with 
the system of mandates as applicable to “ peoples not yet able to 
stand by themselves under the strenuous conditions of the modern 
world.” In mandates of the class " A ” type, such as those for 
Mesopotamia and Palestine, it is frankly recognised that the man- 
date cannot be for ever, and on principle there seems no ground 
' for asserting that the other mandates are in their nature irrevocable. 

A further serious difficulty presents itself as regards the con- 
ditions, subject to which the exercise of the rights of the mandatories 

are to be exercised. What are the safeguards in the interests of 

1 . 

^ Park Pap, Cmd. 1120 i-i 204. 

3 Keith, War Govemm$ni in the Domtnions^ p* 1^1. 
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the indigenous population referred to in Article 23? The man- 
dates issued answer the question by defining them so as to cover 
(i) the guarantee of the freedom of conscience or religion, subject 
only to the maintenance of public order and morals ; (2) the pro- 
hibition of abuses such as the slave trade, the liquor traffic, and 
the! arms traffic; and (3) the prevention of the establishment of 
fortifications or military and naval bases, and the military training 
of the natives for other than police purposes and the defence of 
territory. No provision is made to secure equal opportunities for 
the trade and commerce of other members of the League. The 
omission of such provisions is, of course, deliberate ‘ ; but it is by 
no means clear, despite the confirmation of the mandates by the 
Council of the League, that the terms of Article 22 have been effec- 
tively complied with. It is not in the least obvious that it is a 
safeguard in the interest of the natives to prevent their military 
training, while it is not a safeguard to permit them to realise the 
higher prices for their produce which would be forthcoming if a 
monopoly of trade were not conferred on the mandatory if he chooses 
to exercise it. Similarly, the assumption by the mandatories of 
the right to restrict immigration into the territories entrusted to 
them is an act dictated obviously by their own interest in the first 
instance, and probably hard, if not impossible, to justify if regarded 
solely from the point of view of the peoples entrusted to them. 
In fact, if the mandate is to be judged on the analogy of the English 
or the Scottish doctrine of trusts, there is a decided discrepancy 
between the duties of a mandatory and those of a trustee, who is 
bound not to be an auctor in rem suam, while it may be feared that 
a mandatory’s chief raison d’&tre is enlightened self-interest. 

The tenability of this aspect of the mandatory system has been 
severely tested by the objections of the United States, exhibited 
in the most acute form in the case of the claims of Japan as to 
Yap, and the validity of the system intemationaJl}^ seems most 
dubious.* To the British Dominions, however, the matter is one 
of deep interest ; if freedom of migration to the subjects of other 

1 Keith, Wav Government in the Dominions, pp 193, 194. 

2 A reservation to the Pacific treaty of December 13, 1921, between the British 
Empire* the United States, France, and Japan, provides that the making of the 
treaty shall not be deemed assent on the part of the United States to the mandates, 
and shall not preclude agreements between the United States and the mandatory 
Powers respectively in relation to the mandated islands, and in a separate 
treaty Japan has made the necessary concessions to the United States to secure 
recognition of her right to administer her Pacific mandate. Similar concessions by 
the British Empire are contemplated. 
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members of the League of Nations were permitted, Australia would 
be faced by the possibility of the influx of a large contingent of 
Japanese into her Pacific mandate, and Indians might find it 
possible to settle in South-West Africa. Considerations of this 
kind suggest that the mandatory system was ill adapted for applica- 
tion in these cases, and that, if it is maintained, it can only be on 
the understanding that m mandates of type “ C ” the system is a 
mere, somewhat unnecessary, cloak for annexation. 

Mandates of “B” Type. — In Article 22 of the Covenant it is 
clearly contemplated that the German possessions in East and 
West Africa should have formed the subject of mandates of a type 
intermediate between that applicable to the Turkish territories and 
that applicable to South-West Africa and the islands of the Pacific. 
In point of fact, however, only one mandate of the true type has 
been evolved, and this still lacks confirmation, the mandate for 
British East Africa, ‘ now administered as the Tanganyika Terri- 
f tory. The terms of this mandate are excellent and breathe the 
true spirit of the system, for, besides providing suitably similar 
safeguards to those included in the mandates of class “ C,” the 
mandatory undertakes to secure to all nationals of States, members 
of the League of Nations, equal rights with his own nationals as 
regards entry into and residence in the territory, protection of 
persons and property, acquisition of property, movable and im- 
movable, and the exercise of professions or trades. Freedom of 
transit and navigation, and complete economic, commercial and 
industrial equaUty are conceded, subject only to the right of the 
mandatory to organise essential public works and services on such 
terms as he thinks just, a provision which obviously is aimed against 
any state trading which cannot be asserted to be essential. Con- 
cessions for the development of natural resources must be made 
without distinction of nationality, but on such conditions as shall 
maintain the authority of the local government.® The privileges 
granted to nationals of any State are applicable to companies formed 
under the laws of that State. These provisions, it is clear, are just 
and proper, and they reveal in its complete theory the mandatory 
system. Similar provisions axe proposed for adoption in the case 
of the Togoland and Cameroons mandates, but in these cases it is 
also proposed that the mandatory shall administer the territories 

1 Fafl, Pap. Cmd. 1284 and 1449. 

2 On points compare Keith, The Belgian Congo and the Berlin Act, pp, 

286-8 ; Park Pap. Cmd. 3:226. 
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on the footing of integral parts of his own territory/ a distinction 
which may be of some importance. France, for her part, remains, 
as in 1919, unwilling to accept the same terms for her African 
acquisitions, mainly it would seem on two grounds. In the first 
place, she is not contented with the restriction on the arming of 
native forces for defence purposes only ; and, secondly, she contends 
that it would be unjust to open these territories to free exploitation 
for commercial purposes by other nations, including eventually 
Germany, seeing that the cost of administration must be heavy and 
can be rendered tolerable only if France can apply her own con- 
ceptions of a colonial commercial regime. It must, however, be 
noted that in this attitude the French Government is clearly running 
counter to the only possible intention of Article 22 of the Covenant. 

Mandates of “ A ” Type. — In the case of the Turkish territories 
conquered by the Allies, ihe mandatory system contemplated in 
the Covenant is one in which the existence of the communities 
concerned as independent nations can be provisionally recognised, . 
subject to the rehdering of administrative advice and assistance by 
a mandatory until such time as they shall be able to stand alone. 
The position is rendered more definite by Article 132 of the Treaty 
qf Sevres, August 10, 1920, under which Turkey renounces in 
favour of the principal allied Powers her rights over Mesopotamia 
and Palestine, ' and by Articles 94 and 95, which contemplate the 
recognition of Mesopotamia as an independent State, subject to the 
rendering of administrative advice and assistance by a mandatory, 
and the entrusting of the administration of Palestine to a man- 
datory under the obligation of securing the establishment in Palestine 
of a national home for the Jewish people. The practical disappear- 
ance of the Treaty of Sevres precludes the possibility of the carrying 
out of the precise procedure contemplated by that Treaty, and in the 
course of events the mandate for Mesopotamia seems likely to 
come more nearly to assume the form contemplated in Article 22 
than was originally the case.' The establishment' of an Arab 
kingdom suggests that the duties of the mandatory as regards 
internal affairs may gradually be reduced to the modest rdle con- 
templated in Article 22. But the mandatory must for the present, 
at any rate, remain entrusted with the conduct of the foreign rela- 
tions of Mesopotamia, and with the duty of preventing the cession 
or lease of any portion of the territory to a foreign Power, while 
the Kurdish area is not yet included in the Arab kingdom, and for 
1 Pari. Pap. Cmd. 1350, pp. 12, 13. * See Pari. Pap. Cmd. 1500, 
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it the mandatory cannot evade a Cull measure of responsibility. 
In Palestine, on the other hand, the mandatory has and must 
retain sovereign power, and the conflicts of national needs and 
claims differentiate this from all other mandal(‘.s.“ Moreover, it is 
impossible not to recognise the gravity of the difficulty created for 
the mandatory by the fact that the adoption of the principle of a 
Jewish national home runs directly counter to the doctrine of the 
right of each people to self-determination. The re.siilt necessarily 
is that the mandatory must look forward to an indefinite period of 
active supervision, as the only possible method of securing the 
carrying out of the establishment of the Jewish home in the face 
of the strong and natural objections of the Arab population. In 
addition, the mandatory is empowered to apply a separate regime 
to the territory between the eastern boundary of Palestine and the 
Jordan, and this area is in fact under the control of an Arab chief, 
responsible only to the mandatory. 

Both in the case of Mesopotamia and Palestine the mandates as 
drafted ® contemplate the absolute extinction in the territories of 
the, immunities and privileges of foreigners, including the benefits 
of consular jurisdiction and protection, and there is imposed on 
the mandatory the grave duty of securing that the judicial system 
established in Mesopotamia and Palestine shall safeguard the 
interests ol foreigners. This provision inevitably must entail a 
serious responsibility ; the Arab kingdom of Iraq, it is obvious, 
cannot of itself provide a judiciary competent to satisfy this con- 
dition ; the mandatory will have actively to intervene to secure 
the requisite creation of a judicial system applicable to all cases 
which involve a foreign element, and the position in Palestine does 
not vitally differ. 

The Control of the League. — ^Article 22 contains no direct defini- 
tion of the extent of control over the mandatories which the League 
may exercise ; but it provides that each mandatory must render 
an annual account of the territory entrusted to his charge, and 
that a permanent Commission shall be constituted to receive and 
examine the annual reports of the mandatories, and to advise the 
Council on all matters relating to the observance of the mandates. 
As constituted by a resolution of the Council of December x, 1920,* 
the Commission is to consist of nine members, a majority being 

1 See Pari. Pap. Cmd. 1449. ’ ■ , * 

2 Pari. Pap. Ctad. 1500, pp. 3, 4, 8, g. 

® Assembly iDocument pp, 34^ 35, 
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nationals of non-mandatory Powers. The members are selected 
by the Council on grounds of personal merit and competence, and 
must not, while members, hold any office which puts them in a 
position of direct dependence on their Governments. An expert 
appointed by the International Labour Organisation may attend 
in an advisory capacity all meetings of the Commission at which 
questions relating to labour are discussed. Each mandatory is 
required to send the annual reports to the Commission through duly 
authorised representatives, prepared to offer any supplementary 
explanations or information which the Commission may desire. 
Each report must be examined in the presence of the duly authorised 
representative of the mandatory Power from which the report 
comes, and this representative is entitled to take a full part in the 
discussion. The terms of the report to be made to the Council by 
the Commission will be dqpided in his absence, but must be com- 
municated to the representative, who will be entitled to comment 
upon it, and, when the reports of the mandatories are forwarded - 
to the Council by the Commission, they must be accompanied not 
only by their own report, but also by the remarks of the representa- 
tives. , These remarks must also, if desired by the mandatory, be 
published when the other documents are made public. The Com- 
mission, acting in concert with the representatives, of the 
mandatories, shall hold a plenary meeting to consider the reports as 
a whole and any general conclusions to be drawn from them, and 
apart from consideration of the reports, it may convene such a 
meeting in order to lay before the representatives of the manda- 
tories any matters which the Commission considers should be 
submitted by the Council to the mandatories and to the other 
members of the League. 

It is obvious that the work of the Commission cannot be con- 
fined to the mere ascertainment whether the mandatories have 
kept strictly within the ambit of their authority, but must survey 
generally the work done in each territory to see whether the man- 
date is being fulfilled in spirit as well as in the letter. * Apart from 
any technical argument, this duty follows clearly from the fact that 
mandatories administer on behalf of the League, which there- 
fore is morally responsible for any violation of the principle of 
mandates, and which, accordingly, is bound to study the conditions 
in which they are being carried out. The Commission, of course, 
has ho authority over the mandatories, and the Council and the 
^ Assembly Doctlmeat i6i, p. 17. 
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Assembly alike liave no means of enforcing their views on the 
mandatories other than through the general procedure of the League 
of Nations, which normally implies unanimity of opinion. The 
true mode of securing the just carrying out of the system lies in 
bringing to bear on any abuses the public opinion of the League, 
and especially of the country whose methods are pronounced 
faulty. Though public opinion works slowly and sometimes is 
ineffcctivo, in the long run the advantage of the issue of reports 
by the Commission will be found to be substantial. Moreover, the 
effect will not be confined to the actual territory administered under 
mandates; practices there disapproved can hardly survive in- 
definitely in adjacent areas under direct sovereignty ; it is sufficient 
to remark that the existence of the mandate for East Africa with 
its principle of equal opportunity for all comers operated as one 
of the reasons which condemned to failure Lord Milner’s effort to 
apply to Kenya and Uganda the principle of the segregation of the 
• Indian community.* As far as the United Kingdom is concerned, 
it may be taken as certain that any censure by the Commission 
would, if really well founded, be taken up effectively by British 
public opinion. 

Modification or Termination o! Mandates. — A more definite and 
very important function is assigned to the Council of the League 
by the terms of the mandates themselves as issued or drafted. In 
the case of the mandates of ‘‘ C ” type, the consent of the Council 
is required for the modification of the terms of the mandates. In 
the other mandates the same condition is imposed, with the relaxa- 
tion that, if the proposed change is brought forward by the man- 
datory, the consent of the Council may be accorded by a majority. 
A case which may be held to involve this principle has already 
arisen, in so far as the question has been raised how far it is proper 
that the inhabitants of the mandated territories should be per- 
mitted or required to accept the nationality of the mandatory. 
The issue is naturally especially acute in the case of South-West 
Aftica ; apart from questions of expediency, is it open to the Union 
of South Africa to insist on declaring the German and other Euro- 
peans who desire to remain in the territory to be British subjects ? 
Can the Commonwealth extend to the Pacific Islanders formerly 
under German control the same status as British subjects which 
is possessed by the Papuans ? The issue can hardly be separated 
from the problem of th'e meaning in the case of the mandates of 

i Path P 0 p, Cmd. 1311, 1312. 
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C ” type of the provision that the territories concerned are to be 
administered as integral parts- of the possessions of the mandatory 
Powers, or the question whether such mandates can ever be brought 
to an end. If such termination is possible, there would clearly be 
a certain incongruity in granting the right to compel the acceptance 
of the nationality of the mandatory. There seems, however, no 
ground of principle on which exception would be taken to the 
exercise by the mandatory of the right of granting his nationality 
to such inhabitants of the mandated territory as may desire to 
receive it, and this airangement would seem to meet all possible 
needs, and to be applicable to mandates of any type. 

In the case of Mesopotamia and Palestine the draft mandates ^ 
contemplate the event of the termination of the mandate in either 
case, and impose on the Council of the League of Nations the duty 
of making such arrangeme*nts as may be deemed necessary for 
securing under the guarantee of the League that the new Govern- 
ment will fully honour the financial obligations legally incurred by 
the mandatory during the period of the mandate, including the 
rights of public servants to pensions and gratuities, and in the case 
of Palestine the obligations ® imposed on the mandatory regarding 
the sacred places of Palestine. The provision is important, as it 
definitely negatives the possibility of the mandatory Power, on 
resigning the mandate, finding its commitments to public servants 
and concessionaries repudiated by the new administrations. 

The International Court of Justice. — Finally, a provision of the 
highest value in the mandates provides an effective means of dealing . 
with any disputes which may arise between the mandatory and 
other Powers, members of the League, as to the interpretation or 
application of the provisions of the mandates. In any such case, 
if the matter proves incapable of settlement by negotiation, it 
must be referred to the Permanent Court of International Justice 
contemplated by Article 14 of the Covenant of the. League of 
Nations, and now duly constituted by the agreement of the powers.’ 
The power to insist on such a reference does not, it should be noted, 
extend to the question whether the mandate itself conforms to 
Article 22 of the Covenant ; as the responsibility for approving the 
mandates rests with the Council, it is doubtless assumed that the 
possibility of such a discrepancy ought to be ruled out of account. 
No provision is made for arbitration between the League and the 

* Farl. Pap. Cmd. 1500, pp. 6, 13. a Ibid., pp. 9, lo, articles 13 and 14. 

* Ibid., Cmd. 1276. 
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mandatory; such an arrangement would clearly be inconsistent 
with the relation which is held to e^Kisl between the League and 
the mandatories. There is further no procedure ‘ by which inhabi- 
tants of the mandated territories, who represent that the terms of 
the mandate are being violated, can bring their plea before either 
the League or the Court ; but in certain cases, of course, the same 
end could be attained indirectly if some power, member of the 
League of Nations,« could be induced to take up the issue. It may, 
indeed, be argued that a complaint can only be made by a member 
of the League in respect of some injury inflicted on its own subjects 
or intereS|ts in respect of the territory ; but this would clearly limit 
indefinitely the scope of the general provision for arbitration, wlpch 
can be fairly interpreted only if it is assumed to give any member 
of the League the right to obtain from the Court of International 
Justice a binding declaration oh the true meaning of the mandate 
and oil the just method of its application. It must be recognised 
that in this provision “there lies the possibility of considerable 
embarrassment for the mandatory; Germany, for instance, if 
admitted a member of the League, might insist on referring to the 
Court her views as to the effect of the Union mandate for South- 
West Africa, and Japan could similarly ask for a ruling on the 
effect of the Australian mandate for German New Guinea. But 
such liability is^an essential feature of the system which aims at 
substituting some measure of international control for national 
dominion. Yet the existence of such possibilities goes far to explain 
the lack of enthusiasm for the mandatory system which is dis- 
cernible in the British Dominions, in France, and in Japan. 

Finance. — ^This feeling of dissatisfaction is reinforced by the fact 
that the mandatory system differs in one essential from any general 
doctrine of agency or trusteeship. It is not contemplated in the 
Covenant of the League or, directly at any rate, in any of the man- 
dates that the mandatory should be 'entitled to be recouped for 
expenditure incurred on the mandated territory, a position which 
stands in sharp contradiction with the doctrine of the Judicial 
Committee finding the British South Africa Company entitled to the 
repayment of its administrative' expenditure on Rhodesia, although 
such repayment had not been provided for in any agreement with 
the Company or in its Charter.* Possibly in the case of the man- 

‘ Suggested by tbe British League of Nations Union, Assembly Document 246, 
P- r 7 * 

* £3^919] A.C. an. 
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dates for Mesopotamia and Palestine the terms used * would cover 
a claim by the mandatory that the Council of the League on the 
termination of the mandate should insist on the Mesopotamian or 
Palestinian Government assuming responsibility for the sums ex- 
pended by the mandatory during the period of the mandate ; but 
in any case it is clear that such an arrangement would be imprac- 
ticable. In probably the majority of cases the mandates will 
involve some expenditure by the mandatory, which cannot either 
at once or later be refunded from the resources of the territory. 
This consideration must be of weight in the deliberations of the 
Commission when it feels inclined to suggest reforms, for obviously 
it would be unreasonable to place heavy pecuniary obligations on 
a mandatory except in the case of absolute necessity. 

^ Arts, 20 and 28 respectively. 


THE STUDY OF COMPARATIVE LAW IN 
FRANCE AND ENGLAND. 

\Conlnhutci by Processor H. C. Guttekidge.] 

The inaugural lecture of M. Edouard Lambert , Professor of Com- 
parative Law in the University of Lyons, delivered at the commence- 
ment of the present Session, '■ comes as an opportune reminder to 
English lawyers of the marked progrc^ which is being made in 
the teaching of Comparative Law in France. Chairs in this 
subject have been established both in the University of Paris 
and in the principal provincial Universities, and its study now 
occripies a well-recognised place in the curricula of the various 
Faculties of Laws in France. The University of Pari.s possesses, 
in fact, two Chairs of Comparative Law; one of Ihi'so relating to 
Comparative Civil Law in the strict sense of the word, and the other 
to Maritime; Law and Comparative Commercial Legislation. The 
method of instruction is, in general, based on a division of the laws 
of the civilised world into three categories : (a) The Latin Group; 
(b) the Germanic Group ; and (c) the Anglo-American Group ; and 
takes the form of a comparison of the juristic principles underlying 
each group. It would seem that in practice special attention is being 
paid to English and American Law. Professor Lcvy-Ullmann, of the 
University of Paris, is, for instance, responsible for a valuable and 
illuminating course of lectures on the fundamental principles of English 
law in which the distinctions between the essential characteristics 
of the English and French law are brought out with great lucidity, 
and traced back to their origins in legal history. Professor Lambert, 
of the. University of Lyons, Professor Lerehours-Pigionniere, of the 
University of Rennes, and Professor Escarra, of the University of 
Grenoble, are working on similar lines. The investigations which are 
being made are by no means merely academic in cliaractcr. The 
English law relating to Joint Stock Companies is a case in point, 

1 L’lnstitnt de Droit ComparS, son programme et ses mdtlaodes d’enseignement. 
A. Rey (Lyons, 1921). 
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and isxattracting a very considerable amount of attention from 
French practising lawyers at the present time. The study of 
comparative commercial law is not being very actively pursued at 
the moment, though the importance of this particular branch of the 
subject has not been overlooked, and developments in this direction 
may be expected. Professor Percerou,’ of the University of Paris, is 
the foremost exponent of this branch of the subject, both as a teacher 
of coniparative commercial law at the “ £cole libre des sciences 
politiques ” and as editor of the Annales de Droit Commercial. 

Professor Lambert is the originator of a bold and interesting 
experiment ; and his inaugural lecture is devoted to an explanation 
of the new scheme for the study of Comparative Law which owes its 
inception to him. A separate study section entitled “ The Institute 
of Comparative \Law ” (LTnstitut de Droit Compare) has been 
established under the gegis'of the Faculty of Laws of the University 
of Lyons in co-operation with the Faculty of Economics. The 
scheme is based on a threefold course of seminar instruction com- 
bined with teaching according to the case book method. The 
student is given the facts of some English or American leading case 
which raises a question of interest to lawyers of aU nationalities, 
and his first duty is to submit these facts to a critical examination 
from the social and economic point of view under the guidance of a 
teacher of economics. The next stage is to study the ^glo- American 
law bearing on the case, more particularly as laid down in the 
judgments of the English or American Court. Finally the French 
law applicable to the case is examined, and the student then 
makes a reasoned statement expressing his views on the points 
at issue. 

This method of teaching is a striking innovation so far as the 
French Universities are concerned, and without expressing any 
opinion as to the suitability of the case book system for the purpose, 
it is safe to say that the future developments of this experiment will 
be watched with great interest by teachers in other schools of law. 
It must not, however, be thought that the activities of the Institute 
are to be confined to this scheme. Candidates for higher degrees in 
law are to be encouraged to deal with subjects relating to com- 
parative law in presenting their theses for those degrees. English 
lawyers will be interested to learn that research students of the Uni- 
versity of Lyons are at the moment engaged in compiling a mono- 
graph on the life and work of Maitland. , It is further pointed 
out by Professor Lambert that the proximity of Lyons to the Italian 
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Universities should facilitate the comparative study of the two 
principal systems of iurisprudence in the Latin Croup.’ 

In spite of the fact that the leaching of Law in England is not— 
as is sonlctimes alleged— purely professional in character, it ipust 
be confessed that the study of Comparative Law has been sorely 
neglected in this country. It is left untouched by the older Univer- 
sities and the provincial Universities. The University of London 
stands alone in recognising it as a subject which can be offered by a 
candidate for its law degrees, and in the possession of a Chair of 
Comparative Law. In addition to this the terms of appointment to 
the Cassel Chair of Commercial and Industrial Law impose on its 
occupant the duty of promoting the study of Comparative Com- 
raercifil Law, which occupies a very modest position amongst the 
subjects to be taken by candidates for the Bachelor of Commerce 
degree {Trade Group). Spanish law anJ the Code Napoleon have 
also formed the subject-matter of instruction courses in the Univer- 
sity from time to lime. But it cannot be said that at the moment the 
subject occupies a similar position to that which is given to it in the 
University of Paris, though this is largely due to causes which affect 
the Faculty of Laws as a whole and need not be discussed here. 

Comparative Law is not, of course, a part of the necessary 
equipment of the practising lawyer, but there can be no doubt as to 
its value from the point of view of international comity and the pro- 
motion of intercourse between nations. The barrier created by a 
difference of law is no less real and formidable than that arising from 
a difierence of language. The unity of law throughout the civilised 
world may be a mere dream, but the importance of a knowledge of 
the laws of other countries is a practical question of considerable 
importance. Curiously enough, lawyers appear to be blind to this 
aspect of the matter, and the impulse towards a better understanding 
of foreign laV? has hitherto come from the commercial community. 
We are told by Professor Lambert that this is also the case in France, 
and it would seem that it is to this quarter that one must look for 
assistance in further developments. Men of business are keenly 
alive to the difficulties resulting from the application of conflicting 
rules of law to the transactions of everyday life. It is they, and not 
the lawyers, who have been the prime movers in such efforts as have 
already been made to do away with unnecessary discrepancies 

1 In Italy Professor Sarfatti, single-handed and undaunted by opposition, has sno 

ceeded, m the lace of apathy an^ discouragement, in obtaining the recognition of 
the study ol Comparative haw at the University of Xtirin, 
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between the laws regulating commerce in different countries. It is 
sufficient to refer to the events which have given us the York- 
Antwerp Rules and the Hague Rules, 1921, as illustrating the 
weighty influence which men of business have been able to bring to 
bear on occasion. It must be admitted that commercial law provides 
a singularly favourable field for experiments of this nature. Business 
transactions are governed in the long-run by considerations of com- 
mon sense and expediency, whilst in dealing with such matters as 
marriage and divorce and family relationships the claims of senti- 
ment cannot be ignored, and allowance must also be made for 
differences in race, religion, and climate, and for those deep-rooted 
habits and customs which are inexplicable save on historical grounds. 

But although movements towards unification may owe their 
inception to a lay source, they cannot be carried through without 
the assistance of the trained lawyer. The conflicting rules of law 
must be definitely ascertained, and it must be considered whether 
the conflict is due to differences in fundamental conceptions of rights 
and duties, or whether the varying rules are merely excrescences on 
the general body of the law which can be abolished without doing 
violence to firmly-established legal principles. It is this which is 
the function of the comparative lawyer, and too much stress cannot 
be laid on the fact that he cannot, and should not endeavour to, 
pursue his researches in splendid isolation. His wotk can only 
come to complete fruition, so far as he is in touch with other investi- 
gators in foreign countries who are engaged in research on the 
samft lines. Otherwise he can never be sure of the accuracy of his 
conclusions. Technical legal terms which seem on the face of them 
' to be identical are often used in varying senses in different countries, 
and, moreover, an investigator may sometimes also be led astray by 
an apparent similarity of legal doctrine which does not, in fact, exist. 
Further, there is the real difficulty in keeping abreast of changes in 
the law of a foreign country under existing conditions. The com- 
plaint is the same everywhere, namely, a scarcity of up-to-date 
foreign law books. This is certainly the case in this country. A 
search through the principal libraries of London will reveal the 
nakedness of the land. Such material as is available is scattered, 
and it is almost impossible to discover where any particular book is 
to be found. The books which do exist are insufficient, and if infor- 
mation is sought as to even an elementary point of foreign law, it may 
be necessary to obtain it from abroad with consequent delay and 
expense. 
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So far as London is conccnicd, a considerable step in advance 
would be made if a central catalogue could be compiled, and it is 
suggested that this is an enterprise which would very properly fall 
to the lot of the Society of Comparativt' Legislation. But the 
scarcity of material cannot be overcome without very considerable 
expenditure, such as no one instiUUion could well undertake. The 
scheme which would seem to offiu the best prospects of success 
would be some arrangement by which each institution would under- 
take the collection of foreign books dealing either with the law of 
some one country or group of countries or with some one branch of 
the law. This would spread the burden and 'would also do away 
with any unnecessary duplication .such as is taking place at present. 
Much could also be achieved by a properly organised system of 
exchanging books with similar bodies in foreign countries, and as has 
already been pointed out, it is pecessar5i that foreign jurists should 
co-operate in order to secure that each collection should be thoroughly 
up to date. 

The secret of success must, in other words, be sought for in 
increased collaboration both at home and between English and foreign 
jurists. There would, in fact, seem to be great scope for some central 
body on the linesof the" Comitdintcmatibnalc Maritime’ ’ which should 
have as its object the bringing together of comparative lawyers of 
aU nations, ^ind thus facilitate the interchange of ideas and the dis- 
semination of accurate knowledge. This is a matter which might 
well be taken up by the existing societies of comparative law, and 
whether the result should prove to be a series of annual conferences 
or some other more ambitious scheme, there can be but little doubt 
that the consequences would be far-reacliing both as regards the 
study of this important subject and the promotion of good feeling 
between lawyers of many nationalities. 
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THE COURT OF INTERNATIONAL JUSTICE.' 

[ContrihuteA by William Latey, Esq.] 

The Permanent Court of International Justice elected at the Sep- 
tember 1921 Assembly of the League of Nations met privately for 
the first time at the Peace Palace at The Hague on January 30. 
M. Loder was appointed President, and M. Weiss Vice-President. 
The public inauguration was arranged for February 15, though 
the actual sittings open on June 15 

This Court has been set up in pursuance of Article 14 of the 
Covenant of the League of Nations, which says : 

The Council shall formulate and submit to the Members of the League 
Jor adoption plans for the establishment of a Permanent Court of inter- 
national Justice. The Court shall be competent to hear and determine 
any dispute of an international character which the parties thereto submit 
to it. The Court may also give an advisory opinion upon any dispute or 
question referred to it by the Council or by the Assembly. 

In the summer of 1920 a Committee of jurists was formed which 
produced the Draft Project which was, with one serious alteration, 
adopted by the League Assembly of that year. The Committee 
comprised M. Adatci (Japan), Senor Altamara (Spain), Baron 
Descamps (Belgium), Senhor Fernandes (Brazil), the late M. 
Hagerup (Norway), M. de Lapradelle (France), Judge Loder 
(Netherlands), Lord Phillimore (Great Britain), Signor Ricci- 
'Busatti (Italy), and Mr. Elihu Root (United States), and unofiBicially, 
but by no means least, Mr. James Brown Scott, of the Carnegie 
Endowment for International Peace. Of these, as will be seen from 
the following list of judges, only Senor Altamara and Judge Loder 
are on the International Court : 

Judges. — Senor Rafael Altamara (Spain) : Senator, Professor of 
the History of American Political and Civil Institutions at Madrid 
University. 

Signor Dionisio Anzilotti (Italy) : Assistant Secretary-General of the 

1 In connection with this article may he read an interesting contribution in 
the Harvard Law Eevtew, vol. xxxv, No. 3, by Prof essor Manley Hudson. 
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League of Nations ; member of the Institute of International Law • 
Professor of International Law at Rome University. 

Senator Ruy Barbo.sa (Brazil) : Ex-Minister of Finance ; represented 
Brazil at the .second Hague Conference. 

Senor Antonio do Bustamente (Ctiba) : Professor of International 
Law at Havana University ; Deh'pte at Paris Peace Conference, rgiS-iq. 

Viscount Finlay (Great Britain) : Attorney-General, 1900-5 ; Lord 
Chancellor. 1915-18. 

M. Max 'Huber (Switzerland) : Delegate at 1907 Hague Conference • 
Law Professor at Zurich University. 

M. B. C. J. Coder (Holland) ; Judge of the Netherlands Supreme Court 
since, igog ; Member of the Institute ; with Lord Phillimorc and Mr. 
Root the chief author of the Draft Proji'ct. 

Mr. J. Bassett Moore (United States) : Professor of International Law 
at Colombia University ; several times Under-Secretary of State ; mem- 
ber of the Institute. 

M. Dedrik G. G. Nyholm .^(Denmark) : Since 1896 member of Mixed 
Tribunal at Cairo. 

Dr. Yorosu Oda (Japaij) ; Professor of International Law at Kioto 
University. , ' 

M.' Charles A. Weiss (France) : Professor of International Law at 
Paris University ; member of the Institut de France. 

Deputy Judges.— M. Frederik V. N. Beichmann (Norway) : President 
of Court of Appeal ; Member of the Institute. 

M. MichePJovanovitch (Jugo-Slavia) : President of Belgrade Supreme 
Court. 

M. Demetre Negulesco (Roumania) : Professor at Bucharest University 
since 1901. 

Mr. Wang Chung Hui (China) : Ex-Minister of Justice ; Barrister of 
the Middle Temple. 

Composition of Court.— It was provided by Articles 2 and 9 of 
the Statute of the Court that the judges should be chosen from 
" persons of high moral character, who possess the qualifications 
required in their respective countries for appointment to the highest 
judicial offices, or are jurisconsults of recognised competence in 
international law.” " The whole body should also represent the 
1 main forms of civilisation and the principal legal systems of the 
world.” In fact only five of the fifteen members of the Court, have 
had judicial experience according to English ideas. 

Another feature of the Court is the apparent predominance, 
counting by heads, of the Spanish and Latin- American legal system. 
This is represented by three members, whereas the Anglo-Saxpn 
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system is represented only by Lord Finlay and Professor Moore. 
The Draft Hague Convention of 1907 for a compulsory International 
Court faded owing to the difficulty of reconciling the claims of the 
Great Powers as trustees of immense interests for a predominant 
position on the Court with the claim of the small States for equality. 
The former spirit was opposed to the Anglo-American conception of 
a Court of Justice as a body of judges administering the law utterly 
uninfluenced by political interests, and the machinery ®f election 
contained in the Phillimore-Root Project and carried into effect last 
year rendered possible the realisation of this conception. The 
League Council, with its permanent predominance of Great Powers, 
had' to elect judges simultaneously with the League Assembly, the 
latter balloting on the basis of one State one vote. It was expected 
that, although theoretically the nationality of any one judge should 
not count, this arrangement would result in the Great Powers each 
having a national on the Court, So it has turned out, Russia and 
Germany being excluded until they have once again justified their 
admission to the comity of nations. Nevertheless, the pertinacity 
with which the Latin-American States, a very solid voting bloc in 
the Assembly, pressed forward a Chilian candidate against Baron 
Descamps, the famous Belgian jurist, whose claims for election were 
undoubted, manifested a racial bias. Fortimately there is no possi- 
bility of this disposition being carried into the deliberations of the 
Court itself ; judges of The Hague Court are debarred from holding 
any administrative or political post at the same time. 

Judges are elected for nine years, and the President is chosen for 
three years by his colleagues and must live during his term at The 
Hague, the official seat of the Court. The salaries and allowances, 
aU free of tax, are as follows : 

President : 60,000 florins a year (about £5,000) ; Vice-President, 
15,000 florins a year salary and a maximum duty allowance of 30,000 
florins (maximum of about £3.750) 1 Ordinary Judges, salary 15,000 
florins, plus duty allowance 20,000 florins maximum ; Deputy Judges, 
duty allowance of 30,000 florins maximum. Duty allowances are payable 
from the date of departure until the date of arrival back. For each day 
of actual presence at The Hague aU but the President will receive a further 
allowance of 50 florins. These and other costs of the Court are borne by 
the League of Nations. 

Competence and Jurisdiction. — ^The important alteration made in 
the Draft Proje9t by the League of Nations Assembly was the 


93 


THE COURT' OF INTERNATIONAL JUSTICE. 


substitution of " pennissive ” for “ compulsory ” jurisdiction. The 
real reason for this change was the feeling of the British and 
French Governments that the animosities arising oiit of the Great 
War must be allowed to die down before any Power could be haled 
nolcits-volms before The Hague Court, and that there were vital 
issues to be settled of this sort with which the Court must not be 
overburdened at the outset. But as the veiy object of setting up 
the Court 'was to improve upon the pormLsive system of ai'bitration . 
exeat cd by The Hague Conferences, theie can be little doubt that 
if the Court makes a good impression at the beginning, its writ will 
run and its judgments be respected throughout the world. 

Article 36 begins ; " The jurisdiction of the Court comprises all 
cases which the parties refer to it and all matters specially provided 
for in Treaties and Conventions in force.” Then comes an optional 
clause whereby any State, either when signing or ratifying the 
Statute or at a later moment, may declare that it recognises — 

(T 

“ As compulsory ipso facto and without special agreement, in relation 
to any other Member or State accepting the same obligation, the juris- 
diction of the Court in all or any of the classes of legal disputes concerning : 
(a) The interpretation of a treaty ; (b) any question of International 
Law ; (c) the existence of any fact which if established would constitute 
a breach 'of an international obligation ; (d) the nature or e,xtcnt of the 
reparation to be made for the breach of an international obligation. The 
declaration referred to above may be made unconditionally or on condi- 
tion of reciprocity on the part of several or certain Members or States 
or for a certain time. In the event of a dispute as to whether the Court 
has jurisdiction the matter shall be settled by the decision of the Court. 

Up to date eighteen States have accepted the optional clause 
subject to reciprocity, viz., Holland, Denmark, Switzerland, Portu- 
gal, Bulgaria, Norway, Brazil, China, and several minor European 
and South American States. None of the Great Powers have accepted 
at the outset the general jurisdiction of the Court, but in fact they have 
agreed in advance to submitting many important matters to it in case 
•> of disputes, as will be seen by reading the first paragraph of Article 
36 (reproduced above) in conjunction with Article 37, which reads : 
" When a treaty or convention in force provides for the reference of 
a matter to a tribunal to be instituted by the League of Nations, the 
Court will be, such tribunal.” 

Articles 26 and, 27 provide for special chambers of five of the 
judges to deal with Labour^and Transit cases, arising out of the 
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Treaty of Versailles and the corresponding treaties. Part XII of 
the treaty, dealing with Ports, Waterways and Railways (Articles 
336-337), authorises resort to the Court when it is alleged that any 
riparian State has failed to comply with its obligations with regard 
to international navigation, and (Articles 380-386) the same right 
is given with regard to the now free Kiel Canal. 

Part XIII of the Treaty, dealing with Labour, by Articles 415- 
423 confers upon the Court an extremely arduous appellate jurisdic- 
tion which is likely to involve the Court in difficulties at the outset 
owing to the way in which the International Labour Office is pushing 
the pace. One of the first matters already to come before the Court 
as a case for opinion is the French Government’s claim that the 
Labour Office cannot interfere in questions of agricultural labour. 

For labour and transit questions technical assessors to assist 
the Court may be nominated from each League Member State, and 
this panel when complete will contain over three hundred names. 

The Treaty of St. Germain confers certain rights on national 
minorities, and Article 69 provides that any dispute relating thereto 
shall, on the demand of the other party, be brought before the Court. 
Similar provisions figure in the treaties with Roumania (Article 30), 
Bulgaria (Article 57), Poland (Article 12), Greece (Article 14), Jugo- 
slavia (Article ii), and Czecho-Slovakia (Article 14). The Court 
will also have jurisdiction in international disputes arising out of the 
Arms Traffic Convention and the Liquor Traffic Convention of 
September 1919. 

The Convention for the regulation of Aerial Navigation of 
October 1919 makes the Permanent Court an appellate tribunal in 
respect of disputes which the International Commissioners to be ap- 
pointed under that instrument may be unable to settle among them- 
selves, and the development of aerial flight will inevitably bring in 
its train many a weighty legal problem. Certain of the Mandate 
Conventions framed under the Covenant of the League provide that 
disputes between League Members relating to the interpretation or 
application of matters which cannot be settled by negotiation shah, 
be submitted to The Hague Court. There are many other inter- 
national agreements such as the White Slave, Postal Union, and 
Opium Conventions which lend themselves to the jurisdiction of the 
Court. 

No Private Parties. — Private causes do not come within the 
cognisance of the Court unless they are taken up by Governments, 
and the Court, which is to be master of its own competence to 
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a great extent and of its procedure, no doubt will have to 
discriminate between cases analogous to a private prosecution at 
tile Old Bailey, which, semUe, will bo beyond its scope, and those 
analogous to a Crown prosecution at the Old Bailey, wherein the 
whole weight and responsibility of the State arc involved and the 
private individual is not the chief mover. On this point Lord 
Philliraore has written : “ In reality most disputes between States 
arise out pf complaints that wrong has been done by one State 
to individuals or classes in another. I presume tha|; if a State 
claims to take up the cause of people who arc not citizens of its 
own, it will be open to the quasi-defendant to say, ‘ How does this 
concern you ? ’ and for the complaining State in return to make out 
and support its legitimate interest in the dispute.” ‘ 

Law and Procedure. — One stupendous benefit which the Court 
will confer upon the world at large will Jie a positive public Inter- 
national Law. In vain for Chief Justice Marshall to say, " The 
Court is bound by the law of nations, which is part of the law of 
the land” (The Nercide, 9 Crunch, 388), and for Lord Chief Justice \ 
Mansfield to say the law of nations is part of the common law 
of England (Hcathfield v. Chilton [1767], 4 Burrow, 2016), and for 
the Privy Council to decide that an Order in Council repugnant to 
International Law is invalid (The Zamora [1916], 2 Appeal Cases, 
77), if the International Law is vague and uncertain. Its uncer- 
tainty is brought very much into relief by one of the best nutshell 
definitions ever written, that of Lord Birkenhead, the Lord 
Chancellor, in his first little book on “ International Law,” perhaps 
the most concise compendium of principles and authorities in 
existence. In this he said : 


International Law consists of rules to control relations which have 
a legal rather than a moral character : its treaties and controversies have 
assumed a legal guise, encouraged by a general willingness tb increase their 
apparent obligations, but it is habitually deficient in that coercive side 
of the term law, which is above all others essential and characteristic. 
All civilised nations agree that they are bound by its principles, and in 
the majority of cases find it convenient to observe them. On the other 
hand, they are not infrequently broken, and breaches may be consecrated 
by adding successful ’violence to the original offence. In, reality the 
sources of its strength are three : (i) a regard— which in a moral com- 

, ' I 

^ TfmsacUons of iho Gfoiius Somiy^ voL vl, p, 93. 
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munity often flickers, but seldom entirely dies-^for national reputation 
as affected by international public opinion ; (ii) an unwillingness to incur 
the risk of war for any but a paramount national interest ; (iii) the realisa- 
tion by each nation that the convenience of settled rules is cheaply pur- 
chased, in the majority of cases, by the habit of individual compliance.^ 

Article 38 of the Statute of the Court provides that it shall 
apply— 

(i) International conventions, whether general or particular, estab- 
lishing rules expressly recognised by the contesting States ; (2) Inter- 
national custom, as evidence of a general practice accepted as Law ; (3) 
The general principles of law recognised by civilised nations ; (4) Subject 
to the provisions of Article 59, judicial decisions and the teachings of the 
most highly qualified publicists of the various nations, as subsidiary means 
for the determination of the' rules of law. This provision shall not preju- 
dice the power of the Court bo decide a case ex cequo et hono, if the parties 
agree thereto. 

This means that the Court will dispense its law according to 
principles which will gradually become the basis of a positive inter- 
national Law. Cursus curice est lex curid. 

Article 59 reads : “ The decision of the Court has no binding 
force except between the parties and in respect of that particular 
case.'' If it is intended to bar case-law and the Anglo-American 
system of precedents, and to bring the Court's administration of 
justice more into line with the Continental code theory, it is bound to 
fail, if that is its purpose. In practice. Continental courts have due 
regard to precedent and analogy, although not so strictly bound to 
obey them as under the Anglo-American system. Case-law and 
precedent, however, are so truly founded upon good reason and logic 
and the experience of life that they will inevitably guide the Court 
in its judgments. This, coupled with the necessity (Article 56) of 
giving reasoned judgments, will in time create a definite corpus juris 
by which States will be able to regulate their mutual relations. 

Practice and Evidence. — As for practice and procedure, it is 
inevitable that the Coprt must allow a wide latitude. If one 
considers the differences between the supreme judicatures'of, to 
take only three instances, England, France, and the United States, 
it is plain that to adopt the procedure of any one is impracticable. 
England has a centralised judicature; in France the Ministry of 
Justice and the Court of Cassation act as links between autonomous 
1 International Law, By F. E. Smith, B.CX. 
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provincial courts; in the United States tlic federal system rubs 
shoulders with the independent State courts. Probably the pro- 
cedure will approximate as nearly as possible to that of the Judicial 
Committee of the Pj'ivy Council and the Feticral Court of tlu; United 
States, which are both in a full sense international tribunals. 
Already, however, a stronj^ sub-committee of the International 
Judges, including Lord Finlay and M. Weiss, is engaged in 
drafiing iuschomt' of proiaxhire. 

As to evidence, it would appear fi'om Mr. Jamt's Brown Scott’s 
commeiitaiy* on Article 50 that the examination of the witnesses 
has to be doire by the Court in accordance with the procedure naade 
familiar to many by the war trials at the Leipzig Supreme Court. 
If counsel want any questions put they will have to ask the presiding 
judge to put them. Presumably some sort of oath will have to be 
administered to witnesses, but, on the oilier hand, the Continental 
system of hearsay evidence is certain to be allow'cd. 

i Carnegie I'Kndowment * Pamphlet No, 35 
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THE THEORY OF THE STATUTES, 

[Contributed by Wyndham A. BewesJ 

We shall not have proceeded very far in our study either of International 
or Comparative Law without coming in contact with expressions hitherto 
unfamiliar to us, such as le statut reel, le statut personnel, le statut formel, and 
we are puzzled, since in our system of law we have no terms which quite 
parallel the meanings conveyed by these expressions. Now here we touch 
the fringe of an age-long controversy, carried on with great eagerness 
and conviction, between the protagonists of the extreme theory of the 
territoriality of law and thos^who champion the thesis that the appiica- 
bihty of a law is less governed by the locality of a res than considerations 
which concern the person whose rights are in question. To us of to-day, 
these long-drawn hostilities between the two camps are chiefly of historical 
interest, and we are concerned much more acutely with the present result 
of these disputes than with theories which have been magnified, modified 
and then perhaps abandoned. 

The riveting of the feudal system upon the surface of Europe had one 
of its most important results in augmenting the transcendence of landed 
property in a chain of land-holders from the King downwards' \ and this, in 
its turn, led legislators and lawyers to the conclusion that all law was 
territorial to the extent that an emigrant absolved himself entirely from 
Ms legal environment on'passing the frontier, and an immigrant, on coming 
into the realm, immediately became subject to all local law to the exclu- 
sion of those both of his nationality and of his domicil. 

We may stop here to mention the droit d'aubain, one of the direct 
results of pressing the technical theory to extreme practice. By it the assets 
of a foreigner dying in France were confiscated to the State, nor could 
unnationahsed children who happened to be within the kingdom succeed 
to the estate of a nationalised father,, while a national who had left the 
kingdom and renounced his fatherland could not succeed to assets left 
within the realm. This harsh law was inot repealed until the Constituent 
Assembly met in 1789. 

Now, it is very true that the territorial law did not operate so unjustly 
in the Middle Ages on the western part of the continent of Europe as one 
might suppose, and tMs for the reason that the old Roman Law remained 
the common law of the peoples, varied by local custom : and for the addi- 
tional reason that the bulk of international commerce was conducted at 
the recognised great fairs, and questions which arose out of commercial 
transactions were decided by a tribunal of merchants according to the 
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law merchant, i.e, by the cuhlom of the fair. But the world could not 
stagnate, and after the great migrations had finished and the on-coming 
population had settled down in Ihcir new territories, barred from further ' 
progress by the sea, it was but to be expected that international inter- 
course would once more develop and necessitate in practice some changes 
in the exclusive rcmotc^ness of the feudal nations. Commerce grew apace 
as the wants and supplies of civilisation incu'ased : the unity of the domi- 
nant Church had its influence in combining the interests of its consti- 
tuent races, great universities and other camires of k^arning attracted 
students from divers and far countries, merchant colonies wcu'c founded 
in foreign countries, as for instance by the Hanseatic League, and many 
other lesser but not inoperative movements began to interact between the 
peoples. 

It will be remembered that at this time none of thcj three countries 
of the western continent was a united whole. Italy, France and Spain 
were fragmentary, Italy being notably disunited. This agglomeration 
' rather than cohesion of participant elemente occasioned the rise of bodies’" 
of fresh local custom, peculiar to a province or constituent State, and re- 
garded for long by leading jurists as strictly territorial in their application. 

The first break in this apparently impregnable wall of law was made by 
the Italian commentators known as the post-glosvsaiors of the thirteenth 
and fourteenth centuries (the chief of whom was Bartolo) when they in- 
vented the theory of the Staluus — ^meaning the laws and decisions of a 
particular country, divided into (a) those immediately coiinected with 
property and its incidents, (6) those dealing with persons, and (c) mixed. 
Other divisions were discussed but did not eventually survive. It is 
curious to note that in these discussions and divisions the sMrii personnel 
always refenud to the law of the domicil, and not to that of the nationality. 
Among the later disputants Charles Dumoulin was perhaps the most 
distinguished (1500-1566), but d'Argentrd (1519-90), a Breton President 
of the Court at Rennes, had a widespread and, as we may think, a male- 
ficent influence in accentuating in his works the all-importance of the law 
of the res, with results from which we are still suffering in this country : 
for his theories found acceptance in Holland, and through the writings of 
Paul Voet, John Voet and Ulric Huter, had too ready acceptance by the 
jurists and judges of England. These authorities, unable to resist the 
force of circumstances which were becoming ever more interlaced be- 
tween the nationals of different States, invented the grudging admission 
that the staM personnel might, when necessary, be allowed to operate 
by virtue of the comity of nations, an expression which was adopted in 
this country and made the theoretical basis of the re<iognition of the 
chief part of international private law. It is needless to argue at this time 
of day that this basis is unsatisfactory, even as a theory. The truth is 
that it is most convenient both to the normal incidents of life and to the 
demands of abstract justice that certain rights acquired und^r the system 
of law of one country should be recognised and enforced within the 
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dominions of another; and it is an idle pursuit to rummage among the 
dusty tomes of dead commentators for the purpose of ascertaining in 
great detail argumentations pro and con founded on any other basis. Let 
j them rest. Whether their disputations hastened or hindered international 
intercourse on the whole is open to doubt. They meant well, and were 
giants in their ^ day, and the long-deferred international results are better 
than the comparative isolations which the logic of the strict doctrine of 
sovereignty compelled and protected ; but there is still much to be done, 
which is already long overdue, so let us leave those things that* are behind 
and press forward to those that are before. 

After this digression let us return to our muttons. England, under the 
lead of the Dutch writers (would that writers were always and also men 
of action), was at the beginning of last century certainly not in the van- 
guard of progress. Aliens, indeed, could by common law hold movable 
property other than a British ship, but it was not until the Act of 1844 
(c. 66) that a statutory right was given them. Previous to the Aliens 
Act of 1870 no alien could hold an immovable or take by descent even 
an estate by the curtesy and an alien woman married to a British subject 
was not entitled to dower. Only since 1844 can a child born out of the 
King*s dominions of a natural born mother take by devise, purchase, 
inheritance or succession. The law merchant had allowed an alien 
trader to hold leases of houses for personal residence and trade and this by 
the Act of 1844 was confirmed and extended to all friendly aliens. An 
alien could also dispose of his movable property by will or leave it to 
descend according to the law of his domicil. 

But even after the Act of 1870 (c. 14) an alien is not on the same 
footing as a national in all respects as regards property. He is not, for 
instance, able to devise his British land by means of the form of will which 
is valid in his own countiy but informal by English law. Nor can he 
dispose of it inter vivos by a form which does not satisfy the territorial 
laws of England, and his capacity in all such cases is governed by 
the same law. Again, the Wills Act of 1861, c. 14 (commonly called 
Locke King’s Act), passed in order to validate foreign-made wills dis- 
posing of personalty, in certain cases when they are or may te invalid 
by the law of the testator's domicil, only applies to the wills of British 
subjects ; so that the will of an alien, valid by the law of the place when it 
was made, or 'by the law of his nationality, but invalid by the law of his 
domicil, is still invalid here. Surely it is time that our law was altered in 
both these defective respects. 

During the centuries that elapsed previous to the French Revolution 
most of the questions which arose concerned the local operation of the 
customs of the different provinces of that kingdom, and the questions of 
the statuts personnels which arose concerned principally the subjects of 
the same king and were determined eventually by the law of the domicil. 
It is essential also to bear in mind that, up to the time of the French 
Revolution and the legislative changes which followed both in France and 
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other parts of Western Eui'ope, family relations were for the most part 
governed by ihe Canon Law, a fact which obviated discussions of rights 
under differing sysiems of la.w, 

On the other hand, from ihe time that the theory of the siatuts could 
only arise between subjects of diflereut kings, domicil lost almost all its pre- 
vious importance, yet one had to concern oncvself with tlic tic which bound 
the individual to the State of which he was subject — that is to say, with Ms 
nationality,” ^ 

It is nationality which gives the right to vot<‘ and the right to be 
elected, and the conditions of the acquisition of nationality became an 
eager subject of controversy, the solution imposc'd by the Code NapoMon 
being indeed of a reactionary tendency. 

But the well-discusscd terms siatn^s personnels and siatuts reels, useful 
enough as comprehensive terms for juristic use, could not well be 
utilised in the Code : which uses, howev(‘r, words comprehensive enough 
to cover the rights included in the fomier when it says in article (3): “The 
laws which concern status and capacity of persons govern Frenchmen, 
even when residing in a foreign country.” It might have been expected 
that the law would have rather declared that the personal law of foreigners 
as regards status and capacity govern foreigners (‘ven in France. At 
any rate the law has the distinction of being the first to lav^lown any 
legislative principles on the subject. As to the staini reel, ih^ ^Sie article 
says: ” Immovables, even those possessed by foreigners, are ^.>enied by 
French law.” Another novel declaration appears in llu^ samcj article, 
viz* : The laws of police and public safety bind all inhabitants of the 

territory.” 

It is time now to take up the expressions siaiut reel, sialui personnel, 
and find out what they have come to mean after these ages (»f debate, 
remembering that the adoption of the principle of nationality by the Code 
Napoldon released the latter from its tie to the domicil. I do not know 
that I can do better than take the definitions given in Escriche's Legal 
Dictionary : 

“ By estatuto real is meant the combination of the laws of a nation which 
govern the rights which refer to immovable property, without considenng 
personal status or capacity.” “ The combination of the laws of a nation 
which determine the status and cml capacity of those who form part thereof 
is called estaiuto personal” ** Estatuto formal means the combination of dis- 
positions which govern the acts of one who happens to be in a foreign country,” 

I 

This latter is only of importance to our present purpose in that it ac- 
centuates the exclusion from the stalut personnel of all elements except 
status and capacity, and I think I should add “ condition." It is really 
desirable to make this addition, as foreign writers so often refer to condi- 
, tion as something apart from status, whereas wc always include it in the 
meaning of status. With us. stalits means not only the qualities a man 
^ Valery, Manuel de droit iniemational, pv 32. 
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lias by nature, such as his^sex, his freedom, his citizenship, but also such 
acquired qualities as are attained by marriage, adoption and so on, which 
are otherwise among those intended by the word '' condition/" 

We must not, however, content ourselves with glancing at the tendency 
of the laws in ’the countries we have named, but must pay a tribute to 
the development of Italian law in modem times under the influence of 
Pasquale Mancini {d. 1888). The doctrines that he set himself to oppose 
were those maintained by Savigny and his followers, which in the main 
are those which have found favour in this country, by which we analyse 
every juridical solution into its elements and deduce from them the law 
which is applicable. Mancini seized upon the great innovation embodied 
in the Code Napoleon by which nationality was substituted for domicil 
as the basis of the statut personnel and generalised from this principle to 
the utmost extent.^ He claimed that laws are made for nationals rather 
than for things, and should follow them to the farthest hmits, outside 
their country as well as within, modified only by any expressed intention 
of the parties interested and'^of considerations touching on the principle 
of public order of the State to which the personal law is to be carried. 
The doctrines of Mancini, favoured by the state of the renascent Italy 
and by his own later commanding position in the Government, were 
welcomed with enthusiasm in his own country, and had a powerful influ- 
ence immediately both in France and Belgium. The Italian Civil Code 
of 1866, in its Preliminary Dispositions, declares : 

Article 6 : Personal status and capacity and family relationship are 
governed by the law of the nation to which the persons belong. Article 7 : 
Movables are subject to the law of the nation of the owner, saving contrary 
provisions of the law of the country where they happen to be. Immovables 
are subject to the law of the place where they are situated. Article 8 : 
Intestate and testate successions, both as regards the order of succession, the 
amount of the successorial rights and the validity of the disposition, are 
governed by the national law of the deceased, whatever the nature of the 
assets and the country in which they are situated [i.e. these form part of the 
family law]. Article 9 : ... The substance and effects of donations and 
of dispositions by will are deemed to be governed by the national law of 
the givers. The substance and effects of the obligations are deemed to be 
governed by the law of the place where the acts have been made, and by the 
national law of the contractors, if they are foreigners and if they ail belong 
to one and the same nation, saving in all cases proof of a contrary intention. 

It will be seen that the Italian Code is more liberal than ours in that it 
allows a will valid by the law of the nationality to dispose of Italian 
immovables as well as movables. 

The recent German Code adopted to the full the principle of national 
law, as far as Germans are concerned, both for capacity and family rela- 
tions and succession (arts. 7, 14, 24). But a Germap claimant may claim 
German rights against the estate of a domiciled alien unless reciprocal 
rights of succession are granted by the nation oithe deceased (25). 

, 1 Valery, ibid p. 38. 
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The law of Spain is particularly liberal. By article ii of the Civil 
Code— 

Tlie forms and solemiiHics of contracts, %vills and other public documents 
arc governed by the laws ol the country iti which they arc executed. 

So that a will made in England in English form is effective to devise land 
in Spain. By arth'h' to— 

Movables arc subject to the law bf the nation of the owner ; immovables 
to the lawsbf the country in which they are situated. 

Nevertheless, intestate and testate successions, botli as regards the 
order of succeeding and the amount of the. successorial rights and the intrinsic 
validity of thC' disposition thereof, shall be regulalcd by the national law of 
the person whose succession is in question, whale vci be the nature of the assets 
and the country in which they may be found. 

Nothing more liberal But'what is the national law of an Englishman, 
domiciled in Spain, where he dies intestate leaving personal properly? 
Is this to be distributed on the principle thaf the deceased was an English- 
man with no domicil, domicil being ignored in Spain for the purpose of 
succession to a Spaniard, «or with an English domicil, which is contrary 
to the fact, or with a Spanish domicil, which is the fact, in which case 
, Spanish law would be applied ? Of course, the deceasecFs property in 
England would be distributed bn the latter basis in any event, and it is 
probable that the Spanish Courts would follow suit. 

As to real property left by the deceased in Spain, probably this would 
follow the Spanish local law of descent, which also llio English Cotirls 
would adopt. A case to the contrary effect is now undtm appeal 

Although so much attention has been directed to ,thc status personnel 
—that is, to a man's status and capacity — this phrase, it is evident, does 
not impart all the rights which he may carry with him from one country 
to another. Status and capacity arc, in fact, recognised in all civilised 
countries, being conditioned in some by the law of the domicil and in 
others by the law of the nationality. In our own view, the greatest 
disservice which was rendered to humanity by the Code NapoMon was 
perhaps the fact that it dislodged domicil in favour of nationality. The 
reason for this change was doubtless historic. France had just acquired 
a new unity, she was engaged in constant wars on all hands, and this 
pressure intensified the national life and with it the segregation of the 
French. 

One most unfortunate result of the abandonment by French law 
^ of the law of the domicil in favour of that of the nationality, and the free 
adoption of the same change by i^any continental States, has been to cause 
a great uncertainty as to which law governs personal rights in a given 
case, and the invention of what is called rather inaccurately the doctrine 
of renvoi or rHomo, For instance, an Argentine domiciled in England 
dies leaving personal property in France. Both the Argentine Republic 
and England follow the law of the domicil, France that of nationality. 
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By what law should the French succession be governed ? The French 
Courts refer to the Argentine law, by which a succession is treated dif- 
ferently from what it would be by English law to which the Argentine law 
refers. Should the French Court apply the municipal law of the Argentine, 
or that of England which the Argentine Courts would apply to the 
personalty left in that country, being the same law as would be applied 
by the English Courts to the personalty left in England ? Are we, or are 
we not, to consider a succession as a universitasrerum ? ^ 

In dealing with the civil rights of foreigners, the Code imported from 
public law, to which alone it is properly applicable, the principle of reci- 
procity in the recognition of civil rights, a principle which has' since 
widely spread, and which is unfortunately, by some obliquity of reasoning, 
often held to be just. It is, however, an eictension into private life of the 
detached and somewhat hostile attitude which exists between States. 

The use of the phrase statut personnel is apt to have the unfortunate 
effect of directing attention exclusively to status and capacity. After all, 
status is only a convenient wdrd to indicate certain rights ; and capacity is 
but a succinct expression to indicate the power that a man has to enforce 
his rights according to the law of his domicil, of his nation, as the case 
may be. But he has many rights beyond these, rights which are just as 
much inherent in his person as those which are associated with status and 
capacity ; and in these days the principal rights are the rights arising 
from contract. Here neither status nor capacity carries us very far; ; or 
rather, having ascertained the statut personnel of a contracting party, 
there still remain the greater problems which have to be solved in the 
determination of the relations which arise from contract. We live in the 
age of contract, and of contract affecting more and more the nationals 
of different States : and it is to the ascertainment of the right principles 
on which should be solved the conflict of laws in this department that ’we^ 
can best hope for some ultimate common ground for the treatment of 
concrete cases. The writer himself believes that the proper law for the 
.^overnapce of status and capacity is the law of the locality of the 
transaction, and trusts that at some future time there will be a common 
agreement to this effect. This will be an approximation to the raison 
d'etre but not to the adoption of the law of the domicil, originally founded 
on locality, and an abandonment of the law of the nationality or domicil 
for the purposes of contract. 

Since writing the above an article by M. F. Surville, honorary professor 
of international law (Poictiers), has appeared in vol. xlviii. of the Journal 
du Droit International, in which he discusses fully the historical influence 
of Bartoio, Dumouiin and d’Argentre respectively, but does not substan- 
tially differ from what is more shortly related of these jurists in the 
foregoing pages. 

1 See Reciprocity in the Enpyment of Civil Rights (The Grotius Society), vo!. iii, 
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NOTES ON IMPERIAL CONSTITUTIONAL LAW. 

ICimii'ibnied Professor Bkrrikdaee Kei'iii.]' 

Ireland as | Domiiiioii.— C<)nstiltiti()nally the most interesting aspect of 
the Irish settlement is the fad that the Irish Fn^e Siait^ owes its existence 
as a Dominion to a formal treaty^ between dniy anihorisecl representatives 
(^f His Majesty's Government and ploiiipotentiaiies representing Sinn 
Fein. There is, of cotnse, no parallel for sndi a position in the earlier 
history of the Empire. The airangement at Vcnvcaiiging of May 31, 
1903, when the burghers laid down their aims on terms, was admittedly 
not a treaty, and His Majesty's Government pointedly refrained from 
calling it by that name.**^ Nor, of course,,, did it concede responsible ^ 
government, and the actual concession of that form of government was 
made, as in the case of the other Dominions, at a time when the legal and 
constitutional supremacy ''of the United Kingdom was unquestioned. 
The closest parallel to one side df the transaction is the treaty of peace 
with the revolting American colonies in 1783, for by it the Imperial Crown 
conceded the national status and sovereignty of these States, which it 
had hitherto denied, and similarly the treaty of Dectunbm' (>, 1921, consti- 
tutes a recognition of Irish sovereignty. Foriunattdy, how'cvei; there is 
the vital distinction that the State thus recognised has agreed to accept 
Dominion status in lieu of claiming independence. 

Divergences from Dominion Status.— At the same time the circum- 
stances and the mode of the coming into being of the new Dominion have 
resulted in distinct derogations from Dominion precedents. In the case 
of the Dominions the maintenance there of Imperial military and naval 
forces after the grant of responsible government was rc^garded as at once 
right and desirable, and the gradual process of the withdrawal of these 
forces has been a matter of friendly arrangement dictated by the very 
proper desire of the Imperial Government to reduce its liabilities, and of 
the Dominion Governments to accept a fair share of the burden of defence. 
The Irish Treaty, on the other hand, contains provisions {Articles vi-viii) 
to secure Great Britain against possible hostility on the part of the Irish 
Free State, A further derogation is the provision (Article v) that the Free 
State shall assume liability for the public debt of the United Kingdom and 
for war pensions in a proportion to ‘be fixed by arbitration in default of 
agreement ; but the effect of this clause is indefinitely limited by the right 
to adduce counter-claims, which is conceded. More important probably is 
the prohibition (Article xvi) against the endowment of any religion or any 
educational or other discrimination on religious grounds ; but this restric- 

. J Park Paper, Cmd, 1560. a park Paper, Cd. 1096. 
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tion is made applicable also to Northern Ireland, and there is thus a very 
definite quidpra quo to explain the acceptance of the danse. The compact 
is silent as to fiscal matters, thus leaving it to the Free State to decide at 
her discretion what regime wiU be extended to other parts of the Empire, 
and the adoption of a new form of oath (Article iv) emphasises that the 
fidelity and allegiance of the members of the Parliament of the Free State 
are primarily to the constitution of the State, and only secondarily to 
the Crown. 

Comparison with Canada. — ^While Canada has been chc^en as the 
exemplar of Dominion status by which the rights of the Free State are to 
be measured, it is obvious that the parallel is defective. An essential 
feature of the Canadian Constitution is the fact that, save in minor details, 
not affecting essentials, it can only be changed by the action of the 
Imperial Parliament, and it would, of course, be absurd to expect such a 
condition to apply to the Free State. The Free State, on the other hand, 
is clearly entitled to ask for the same concession as to diplomatic repre- 
V sentation which was made t<» Canada, though fortunately it has not yet 
been acted upon, and her admission as a member of the League of Nations 
will accentuate the necessity of some attem|3t to reduce to a coherent 
system the present state of affairs regarding the foreign relations of the 
British Empire. A further point of difficulty is presented by the Canadian 
request for the removal of territorial restrictions on her power of legislation, 
which naturally is equally necessary for the new Dominion. 

Constitutional Appeals. — If the Canadian model is strictly followed, 
appeals will he by leave of the Judicial Committee from the Irish Courts ; 
but it may safely be anticipated that no such state of affahrs would be 
acceptable to the Free State, and that Irish causes will normally be disposed 
of finally in Ireland. But obviously there will be need for some means of 
dealing with questions which must arise as to alleged violation of „the 
teims of the treaty, for example regarding the endowment of religion, or 
religidus disabihties imposed by Irish legislation, as well as with more politi- 
cal issues, such as disputes as to the observance of the military and naval 
clauses of the treaty. The most satisfactory solution of such difficulties 
would seem to lie in the establishment of the principle of referring every 
sort of dispute to the arbitration of a body including representatives of 
both sides and of the other Dominions . The adoption of some such system 
will in all likelihood become more and more desirable in respect of diver- ' 
gences of view between the Imperial and the Dominion Governments 
themselves ^ ; but in the case of Ireland there are obviously much more 
immediate prospects of differences of opinion which cannot well be settled 
without the intervention of some form of tribunal whose decisions would be 
respected by either side. In questions of a mainly legal type the Judicial 
Committee coul 4 provide both British and Dominion arbitrators of the 
highest judicial status. 

The Privy Council and the Canadian Provinces.— The value of the 

^ Keith, JVar Government of the Domtmons, pp, 260, 261 
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appeal to the Judicial Cominittec io the Provinces of the Dominion, and 
the grounds cd the objtxdion lo the abolition of that appeal entertained by 
the majority of Canadian lawyers^ despite ctniain notable exceptions, are 
strikingly exemplified in the decision of th<' Committ eo in Canadian Pacific 
Wine Co., Ltd. v. Tuhy and others.^ This appeal was brought from the 
Court of Appeal of British Columbia and asfa'd for an order for the return 
of movable property of the appellants, including books and a store of 
liquor alleged to have been wnmgfully S('ize<l and foi redress in respect 
of wrongful entiy by police officers of the city of Vancouver into the 
appellants' waridK)Us<\ The' action tahm by tlu' police' arose out of the 
provincial Prohibition Act, and the essential point in the appeal was the 
contention that the Summary Convictions Act of the Provinces, under 
which it was sought to justify the proceedings of the police, was nUra vires. 
That enactment provides that, where a penalty or imprisonment is pre- 
scribed by any statute of the Province and no provision is made as lo the 
maimer of enforcement, such penalty or imprisonment shall be enforced 
on summary conviction before a justice, as 4 f this were expressly so en- 
acted in the statute imposing the sanction* This enactment was, it was 
contended by the appellants, tdtra vires, since the Dominion Parliament 
had exclusive power, under the British North America Act, 1867, s. 91 (27), 
to legislate as to criminal law, including procedure in criminal matters. 
The issue was obviously a vital one, from the point of view of provincial 
autonomy, since an adverse decision would have struck at the whole basis 
of provincial power to deal with the liquor traffic in any effective manner. 
The Judicial Committee found no diflqiculiy in upholding the validity both 
of the Prohibition Act itself and of the Summary Convictions Act. In 
the case of the former statute they |ield that it fell precisely within the 
principle of Attorney-General for Manitoba v. Manitoba License Holders* 
Association,^ and indeed the conclusion was inevitabk'. As regards the 
latter Act, they drew a clear distinction between the Dominion powxT to 
legislate for the peace, order, and good government of Canada generally, 
and for criminal procedure in connection therewith, and the exercise of 
provincial authority in the case of the Summary Convictions Act. This 
they justified under the exclusive powers of the Province under s. 92 of 
the Act of 1867 to deal with '' (14) the administration of justice in the 
Province, including the constitution, maintenance, and organisation of 
provincial Courts, both of civil and of criminal jurisdiction, and including 
propdure in civil matters in these Courts ; {15) the imposition of punish- 
i4ent by fine, penalty, or imprisonment, for enforcing any law of the 
Province made in relation to any matter coming within any ‘of the classes 
of subjects enumerated in this section ; and (x6) generally all matters 
of a merely local or private nature in the Province.'* The decision, with 
its solution of the doubts which have been often expressed regarding the 
quasi-criminal legislation of the Provinces, has not gone witliqut criticism 

3. Soe this Journal vot iii, pp. x84-*i89 ‘ ’ » (1921) 37 TX.R. 944* 

» [1902] A.C. 73. 
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in the Dominion, but it is manifestly fully in accord with the decision in 
Attorney-Gmeral for Ontario v, Attorney-General for the Dominion^ and' 
with the whole spirit of the British North America Act. 

' High Court of Australia and the States.— While the Canadian 
Provinces have found a supporter of their privileges in the Privy Council, 
the Australian States have both dunng = and since the war found that the 
tendency of the High Court is to lean towards a generous extension of the 
powers of the Commonwealth to the diminution of the authority of the 
States. The degree to which this tendency has been carried is strikingly 
exemplified in the case of the Amalgamated, Society of Engineers v. Adelaide 
Steamship Co. and others f in which it was held by a majority of the High 
Court that the awards of the Commonwealth Court of Arbitration are 
binding on the States in their dealings with their employees. The objec- 
tions to such a situation are obvious enough, and it is not surprising that 
the decision has not been popular with the States as a whole. But there 
is a special reason for the dissatisfaction felt at the decision in that it 
reversed deliberately the contrary ruling laid down in 1906 in the case of . 
the Federated Amalgamated Railway and Tramway Service Association v. 
New South Wales Railway Traffic Employes' Association, when the High 
Court, appl3dng to the States the principle asserted for the benefit of the 
Commonwealth in D’Emden v. Redder,^ held that the Commonwealth could 
not, save where expressly authorised by the Constitution, give to its 
agencies an operation which, if valid, would fetter, control, or interfere 
with the free exercise of the legislative or executive power of the States.. 
The principle of the immunity of State instrumentalities thus asserted 
had until 1920 been regarded as- beyond question,® and the alteration of 
view is explained simply by the change of personnel in the High Court, 
the members of which, of course, are appointed by the Commonwealth 
Government, and, accordingly cannot be expected to be strong supporters 
of State rights. The variation of view is clearly contrary to the principles 
regarding the following of earlier decisions expounded by the House of 
Lords in Bourne v. Keane,’’ but the High Court has, in doing so, exercised 
a privilege which is not enjoyed by the English Court of Appeal or the 
House of Lords, but is claimed by the Judicial Committee.® 

The High Court and the Privy Council.— It is not surprising that it 
should have been felt in the Commonwealth that the case was precisely one 
in which the High Court should be asked to grant the necessary certificate 
permitting an appeal to the Judicial Committee. By the conjoint effect 

^ [1896] A.C. 348. 

2 Keitli, War Government of the Dominions, pp 306 

3 (1920) 28 C L R. 129. ^ 

* {1906) 4 C.L R. 488. 

® (1904)1 I C.L R 91. 

^ Australian Workers* Union v. Adelaide Milling Co „ Ltd, (1919), 26 CX R. 465. 

^ [1919] A. C. 815, 874 per Lord Buckmaster. 

» See Levy v London County Council (1895), 2 Q.B. 577, 581 ; Beamish v. Beamish 
{1861), 9 HX,C. 274 ; Cushing v. Dupuy, 5 App. Cas. 409. 
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of llie Constilulion (s. and of Commonwealth legislation reserving 
constitutional cases to the High Court,* that Court has the unfettered 
power of making its own dt'cisions final by refusing a certificate, and this 
power was duly cxtTciscd,® again by a majority decision, Gavan Duffy 
and Powers JJ. dissenting. The refusal can, of coiuse, be explained only 
on the theory that constitutional cases should be settled in Australia, for 
obviously on the merits no stronger case for the grant of a certificate 
can be imagined than a majoiity decisimv reversing an eailier decision 
which had'stood for fourteen years without question as part of the law 
of the Commonwealth. An ingenious suggestion, however, has been made 
by Mr. Arthur Robinson, Attorney-General and Solicitor-General of 
Victoria, in his Presidential Address to the Law Institute of Victoria on 
November 25 last. The Judicial Coramittco, he points out, is the final 
authority as to whether any case does fall within the class of causes on 
which, under s. 74 of the Constitution, the High Court n^ay constitute 
itself the final Court. Such cases are those of the limits inter se of the 
constitutional powers of the Commonwealth and a State or States or of 
the States inter se, while the true point for decision in the Engineers' Case^ 
is whether the State is Kparsona, bound to obey the commands of the Com- 
monwealth. From this point of view there is, of course, no true conflict of 
powens, but the case pemits also of the interpretation adopted by the High 
Court under which the point at issue is whether the employees of the 
State are solely under its legislative authority, or whether they fall under 
»the authority of the Commonwealth in connection with its power * to 
legislate regarding conciliation and arbitration for the prevention and 
settlement of industrial disputes o.xtcnding beyond the limit of any one 
Stale. It is, therefore, unlikely that the Judicial Committee would consent 
to grant leave to appeal, especially as it has shown every disposition to 
respect wholeheartedly the authority of the High Court within its own 
sphere.® The only solution of the position from the point of view of the 
upholders of State rights is that suggested by Mx‘. Robinson, the modifica- 
tion of s. 74 at the revision of the Constitution which is now planned. But 
it would be idle to ignore the difficulties in the way of any such alteration, 
to which strenuous objections would certainly bo raised by the Labour 
Party and by many supporters of the present Commonwealth Government. 
But the position indicates the very distinct disadvantages of the illogical 
compromise on the issue of appeals which was adopted by His Majesty’s 
Government in 1900, acting on anticipations of the trend of events which 
have been entirely falsified in experience. 

^ See Journ, Soc. Comp, Leg,^ voL ix, pp. 269-80* 

^ (1921), 29 eX.R* 406* 

»2S CX*R. 129. 

^ Constitution, s. 51 (xxxv). 

» Sec especially A Uomey-GefiemlfofN&m Sovth Wales v, CoUeoiaf of Customs, [1909] 
A,C, 345 * 
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SOUTH AMERICAN NOTES. 

[Contributed by Wyndham A. Bewes, Esq.] 

Immigration Laws* — Mr. Wyndham Bewes writes that a volume has 
been issued containing the Convention and documents resulting from the 
International Police Conference held at Buenos Aires in February 1920 
by representatives of the Republics of Argentina, Bolivia, Brazil, Chile, 
Paraguay, Peru and Uruguay on the invitation of the Argentine Govern- 
ment. By the Convention, dated February 29, 1920, the contracting 
countries undertake to provide mutual information respecting {a) 
attempts and acts tending to subvert social order, ( 5 ) publications of 
the same nature, (c) legal and administrative^ decisions directed to pre- 
vention or repression of such acts, (d) the preparation and perpetration 
of ordinary "Crimes, (e) individuals dangerous to society, (f) honourable 
persons at their request, (g) the bodies of unknown persons accompanied 
by finger-prints. 

By Art. 2 dangerous persons (e) are defined with reference to crime^ 
against property or person, individuals who habitually and for profit 
carry on the white slave trade, and agitators and inciters to* crime. By 
Art, 3 the kinds of information are detailed. With the object of forming 
an International Archive of Information duplicates of all information 
are to be sent to the Argentine Government, whether this directly interest^’ 
it or not (Art. 4) ; but from these prescriptions political acts and thh 
lawful movements of workmen in relation to the struggle between capital 
and labour are excluded (Art. 5). , ' 

By Art. 7. the departure and expulsion of dangerous individuals are 
to be communicated. By Art. 8 police, on request, will take all ;^roper 
steps to investigate a foreign crime. By Art. 10 all honourable Tpersons 
are to be provided with their certificate of identity verified by finger- 
prints. The Convention (Art. 12) is recognised as administrative and 
therefore subject to any restrictions by law or regulation ; and subject 
also to ratification (Art. 15). 

Subject to reservations made by the delegates of Brazil and Uruguay, 
certain recommendations were agreed with reference to (i) the prompt 
provisional arrest of fugitive criminals, (2) frontier police, (3) entrance 
of foreigners, (4) periodical visits of officials, (5) postal and telegraphic 
facilities. 

As regards (3) it is recommended (a) that minute information of any 
expulsion be given to the authorities of the country of the expelled person ; 


[h] that passports be refused to dangerous persons ; (c) that each country 
accept its expelled nationals ; (d) that adequate postal and customs 
measures be adopted for the prevention of anti-social propaganda , 
(e) that foreigners unprovided with a police certificate of five years' good 
conduct be rejected; (/) that the captains and owners of ships carrying 
uncertificated foreigners be fined, and the ships detained until payment ; 
(g*) that transients be subject to a less strmgent documentary requirement, 

A Mexiean International Law Eeview.— The Revista Mexicana de 
Defdcho iTdefuatiowl of 1920 (voL ii) contains much valuable material 
for discussion, and among other contributions is to be noted the address 
pronounced in the University of Montevideo on April 20, 1920, by Presi- 
dent Baltasar Brum to the law students (p, 227). His conclusions 
(p. 246) are as follows: Pan-American politics should be principally 
based on the following foundation : (a) an injury inflicted by extra-con- 
tiiiental nations to the rights of any one of the American countries should 
be deemed an injury to each, and should originate uniform and common 
resistance ; ( 2 )) without prejudice to joining the League of Nations, an 
American League should be constituted on the basis of complete equality 
of all the associated countries ; (c) no matter which, by the laws of a 
country, should be judged by its judges or tribunals, can be withdrawn 
from its natural juris<hction by means of diplomatic demands, which 
should only be permitted in an evident case of denial of justice ; (d) 
every foreigner’s child bom on the American continent should have the 
^nationality of the country of birth, unless, havL<^ attained majority 
and being in the country of origin, he express his desire to choose the 
nationality ^thereof ; {e) all controversies, of whatever nature, which 
may arise betw^een American countnes, should be admitted to the arbitral 
decision of the League, when they cannot be resolved directly or by 
amicable mediation ; {/) when an American country has any controversy 
with the League of Nations it may request the co-operation of the 
Ajmerican League. 

President Brum relies on this co-operation, as an off-set to what, he 
thinks, is the insufficient representation of South America in the League 
of Nations. 

On pp. 382-402 is reproduced an article by Professor Amos S. Hershey, 
of the University of Indiana in the American Review of International Law 
(vol. xiii) on the '' doctrine of immediate pursuit, i.e. in land opera- 
tions, with immediate reference to the so-called “punitive expedition'*' 
of March 9, 1916, to Canizal and the occupation of Ciudad Juarez in 
1919., Previous similar expeditions in 1836, 1856 and 1877 gave rise 
to protests and the ultimate reciprocal agreements of 1856 and 1882. 
The case of the Caroline during the Canadian Rebellion of 1837 
referred to. The editor denies the existence of the doctrine and the 
analogy of the pursuit of a delinquent vessel on the high seas. 

Nationalily in Mexico* — ^Mexican nationality, as affected by the 
Constitution of 1917, is fully treated by Senor G. Fernandez MacGregor, 
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who discusses its efiect on the Foreigners* Law of 1886. Among other 
conclusions he finds that the children of a naturalised father who happens 
to be bom abroad are not Mexican citizens, although the children so 
bom of a natural bom Mexican are themselves Mexicans. The children 
bom in the country of a foreign father were formerly Mexicans if they 
failed to claim their father’s nationality within a year after attaining 
majority (twenty-one) ; but now they are foreigners unless within the 
same time they claim Mexican nationality. The jus sanguinis has thus 
prevailed in this respect. 

As regards the attainment of majority, the writer calls attention to 
the recently promulgated Law of Family Relations, which in Art. 480 
enacts the following very notable and imique change : '' Foreigners who 
are under age and resident in the country are deemed to be of age as 
soon as they have completed twenty-one years, whatever be the age 
fixed for majority by the laws of the country of their origin ; they will 
therefore, as soon as they reach the said age, possess full capacity to 
dispose freely of their persoli, and of the property which they possess 
in the country, and to contract obligations of ail kinds which are to be ’ 
enforced therein.” • 

Eevista de Derecho.” — ^The 17th volume of the Revista de Derecho 
(Santiago de Chile) contains at least two articles which seem to come 
within the ambit of the Journal. The one of minor importance is that 
by Professor Alessandri on the question whether a foreign “juridical” 
person can be transferee of property in Chile. After quoting andr 
discussing the material articles of the Civil Code he coii^iudes that 
such as are subject to private law can only accept such property 
when they have received executive recognition under Art. 546, and 
that unrecognised bodies are incapable of even taking a legacy. 
Art. 546 says, “Foundations and corporations which have not been 
established by a law, or which have not been approved by the President 
of the Republic with the assent of the Council of State, are not 
juridical persons.” This difficulty does not, of course, prevent from 
being transferees such commercial companies as have established agencies 
in Chile with the authorisation of the President of the Republic as re- 
quired by Art. 46S of the Commercial Code. The chief part of the 
article is, however dedicated to discussing such entities as are under 
public law, such as sovereign States, municipalities, etc., and the learned 
Professor gives his opinion that such are under no disabilities imposed 
by the law of Chile and that their capacity is solely governed by “ the law 
of the country to which they belong.” 

In the same volume is an interesting, but not exhaustive, disquisi- 
tion by D. Roberto Butron on “ Indemnity for Moral Damage in Chilean 
Law.” This is of interest to us, as the author quotes authorities in other 
countries, such as France and Italy, where such damage is recoverable 
although the provisions in these Codes, as in the Chilean, are extremely 
defective in this respect ; so much so, indeed, that the matter has been 



II3 


SOUTH AMERICAN NOTES. 


one of prolonged controversy. It now appears clear that a parent can 
recover damages in Chile for the culpable killing of his child, e.g. by 
railway accident, although no money loss is proved : a result which was, 
in this country, only obtained by special legislation. However, it is not 
to be wondered at that the weight of authority in most countries is in 
favour of indemnifying moral damage in spite of the real difficulty of 
appraisement, since the Roman law, to which most civilised systems are 
indebted, contained provisions directed to protect a person s honour, so 
that the principle was from the earliest times admitted. The author 
quotes decisions in other countries under which damages were recovered, 
and among them an Italian case 'in which a wife was condemned to pay 
damages for the suffering caused to her husband through her adultery, 
and a Brussels case in which a mother recovered damages for her grief 
occasioned by wounds inflicted on her child. Curiously enough, a Catania 
Court gave damages for physical suffering under the head of moral 
damage. The author falls mto the error of saying that English Courts 
only give damages for moral injury in the case of seduction, overlooking 
Lord Campbell’s Act, and our law of Libel and the Slander of Women 
Act ; and the further, aand perhaps illogical, practice by which juries 
do, in fact, enhance damages where serious moral damage occurs, although 
none may be specifically awarded on that account. 


NOTES. 


Tlie Late Lord Bryce. — There is no one to whom the Society of Com- 
parative Legislation owes a heavier debt of gratitude than the late Lord 
Bryce. He was an original member of our Council. Our objects and aims 
always had his w^armest approval. From the outset of our labours he 
followed their course with close and S3nnpathetic attention, for they lay 
within the field to which he had devoted the greater part of his thoughts 
and of his many-sided life. He was always ready to help us with his ripe 
wisdom, with his unrivalled and inexhaustible knowledge. The dominant 
passion of his life was to proinote intercourse and friendship between the 
different peoples of the world by increasmg their knowledge of, and their 
interest m, each other, and he knew that, withm our limited sphere, this 
was also the object aimed at by our Society. He was a great citizen of the 
world, and the whole civilised world is the poorer for his loss. No body of 
men has greater reason to deplore it than the Society of Comparative 
Legislation. Of what his loss means to one who was privileged to enjoy 
his life-long friendship I do not venture to vTite. < 

C. P. Jlbeet. 

Maintenance Orders (Facilities for Enforcement) Act, 1920.— It is 

ojB&cially announced that an Order in Council has been issued extending 
the Maintenance Orders (Facilities for Enforcement) Act, 1920, to the 
Colonies and Protectorates named below. The Act provides for the 
enforcement in England and Ireland of maintenance orders made by a 
Court in any part of His Majesty’s Dominions outside the United Kingdom 
to which it extends, and the Legislatures of the undermentioned Colonies 
and Protectorates to which it has now been extended have made re- 
ciprocal provisions for the enforcement therein of maintenance orders made 
by Courts in England and Ireland : Ashanti ; Ceylon ; Hong Kong ; 
Gibraltar ; St. Lucia ; Southern Rhodesia ; Uganda ; the Island of St* 
Vincent ; the Colony and Protectorate of Sierra Leone ; the Somaliland 
Protectorate ; the Zanzibar Protectorate ; the Colony of the Gold Coast ; 
the Colony of the Gambia ; the Colony of Trinidad and Tobago ; and 
South Australia. 

North Borneo Legislation. — In the “ Summary of Legislation in North 
Borneo/' published in the issue of the Journal in July 1921, on page 210, 
line 4, the words dispose of articles " should read dispose of rations." 

Sovereign Colonies. — “This controversial topic/' writes Professor 
Benriedale Keith, “ forms the subject of a characteristically vivacious 
8 
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and well-argued article by Dr. T. Baty, in the Haroari Law Review,^ the 
effect of which is to demonstrate that sovereign independence and the 
unity of British citizenship cannot be reconciled. There is, of course, 
much to be said for this contention ; in the domain of the conflict of laws 
English law^ declines to admit of any distinction of nationality within 
the British dominions ; if it be objected to Dr. Baty’s argument, from the 
decision in Gibson v. Gibson,^ that that case is prior to the Paris Conference 
and the new status of the Dominions, the reply is that the Administration 
of Justice Act, 1920, equally proceeds on the basis that there is but one 
nationality possible within the Empire.^ Moreover, for purposes of inter- 
national law the unity of British nationality is still upheld ; the British 
Government claims, and the Japanese Government has so far admitted, 
that every British subject is entitled to the privileges of entry into Japan 
enjoyed under the Anglo-Japanese commercial treaty, even although 
the treaty may not have been made applicable to the Dominion of which 
he is a native, or in which he is domiciled. But there are solid arguments 
on the other side. Dr. Baty is forced to enunciate the doctrine that the 
signature “ for ” the Dominions of the peace treaties was ornamental 
only, and that the British Empire is the sole British member of the 
League of Nations. To this view there is a fatal objection in the fact 
that none of the Dominions so understands the matter, nor is such an 
interpretation open to any of the Members of the League of Nations, 
though it is possible that the United States thus regards the signature 
for the Dominions of the quadrupartite treaty of December 13, 1921, 
regardingjnatters in the Far East. What, perhaps, is more important is 
the fact that Canada, by her Canadian Nationals Definition Act, assented 
to on May 3, 1921, has deliberately laid down what persons shall be treated 
as Canadian nationals, while it has been made clear that their character 
as Canadians is strictly consistent with, and subject to, their character as 
British subjects. The action of the Dominion is clearly a logical outcome 
of her membership of the League of Nations, and was in part motived by 
the necessity of avoiding difficulties under the Convention for the Estab- 
lishment of a Court of International Justice. That instrument allows 
each Member of the League to nominate four candidates, including not 
more than two of its nationals, and it is clear that it would be unsatis- 
factory if all British subjects were to be deemed Canadian Nationals for 
the purpose of this requirement. 

" In a sense, therefore. Dr. Baty’s problem has solved itself, but it 
must be admitted that independent action by Canada might well have 
been postponed, and an effort made at an Imperial Conference to agree 
as to some definition of subordinate forms of British nationality which 
could be applied throughout the Empire. The extension of Dominion 
status to the Irish Free State renders the problem the more pressing, 

* xxxiv. 837-61 ; Canadian Law Times, xli. 677-704. 
ni9r3l3K.B. 379. 

* See tiiis Journal, iii. 31 1 



NOTES. 


115 

while the same event must serve to emphasise the existence of a novel 
sovereign character appertaining to the several parts of the Empire. 
This again raises a further problem ; Dr. Baty insists, with perfect justice, 
that normally there is no legal means of adjusting disputes between 
different parts of the King's dominions, the circumstances of the Common- 
wealth being exceptional in this regard. With the advent of an Irish 
Free State the necessity of some standing Court of Arbitration will become 
more pressing than ever, for it would be most unfortunate if disputes 
within the Empire were to be carried to the International Court/' 

Comparative Public Law. — ^An interesting discussion of this topic, and 
the fundamentals of its study, by Mr. Ludwik Ehrlich is included in the 
November issue (pp. 623-46) of the Columbia Law Review, When the 
far-reaching nature of the topic is considered, it is hardly surprising that 
few efforts should have been made to deal with the subject, and it is im- 
possible not to agree with Mr. Ehrlich that a necessary preliminary to 
any effective treatment must be the compilation on a uniform basis of 
handbooks of the public iaw^bf all the important countries of the w^orld. 
These works would, to be really useful, have to treat the subject not merely 
analytically, but in such a manner as to shojv^ the relation of political 
institutions to the life of the society and the historical conditions to which 
they owe their origin and development. A further desideratum is the 
production of coHections of constitutional documents with the necessary 
explanations. Both of these desiderata offer serious considerations of 
expense, but the project might well be commended to the consideratio n^ . * 
of the Carnegie Endowment. At a time when so many new state constitu- 
tions have been brought into existence, information of this kind would be 
of special value in assisting legislators to effect the modifications of which 
these constitutions, as a rule hastily evolved under pressure of immediate 
necessity, stand greatly in n^ed. 

Apart from the main thesis, Mr. Ehrlich's article is incidentally Mi 
of valuable references ; it is interesting to learn how far the process of 
following judicial decisions is extending on the Continent. Reference 
is made to the freedom of the Judicial Committee to depart from its own 
decisions ; an allusion might have been added to the curious anomaly by 
which the Empire still maintains two Courts of Final Appeal. 

Decisions of the Mixea Arbitral Tribunal. — Reference has already been 
made in this Journal to the Reports of cases decided by the Mixed Arbitral 
Tribunals under the Treaties of Peace.^ Since then parts ii to iv of the 
Reports have been published, and many judgments of general importance 
have thus become available. Several of these — Villemejane v. Germany 
(p. 90), Bignon v. Germany (p. 93), Huret v. Germany (p. 98), Marqua v. 
Germany (p, 104), de Creutzer v. Germany (p. 156), and Sachs v. Germany 
(p. 215)— are decisions of the Franco-German Tribunals upon claims for 
compensation under Article 297 {e) of the German Treaty, and they have 

^ Recmtl d&s Decisions des Trihunaux A rbttraux MixUs. {Librairie de la Soci6t6 

da , Recaeil Sirey, Paris, 1921.) 
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gone far to elucidate the meaning of the phrase '' exceptional war 
measures '' found in that Article. Another case — Hallyn v. Bosch (p. i68) 
— ^involved the application of Article 299 {a), which provides that any con- 
tract concluded between enemies shall be regarded as having been dis- 
solved. Hallyn, a French subject, had Yemis certain pictures with 
Basch '' en commission before the war. Basch was a German national 
and the war dissolved the contract. Was Basch bound to preserve and 
restore the pictures ? The Tribunal held that upon the dissolution of the 
contract Basch became “ depositaire,*' and liable as such, the effect of the 
obligation of the contract being to give rise to an obligation different 
from that contemplated by the contract. But among the most interesting 
decisions are two of the Anglo-German Tribunal, w’^hich are to be found in 
part V. In the first of these — Great Eastern Railway Company v. Mosse 
(p. 282) — the claimant was indebted to the respondent at the outbreak 
of war, and had a right to recover part of the debt from a Dutch railway. 
The Dutch company paid to the respondent during the war its share 
of the debt ; but he nevertheless recovered judgment in the German 
Courts for the whole amount, and obtained a decree of distraint against 
moneys standing to the cr^edit of the claimant at a bank in Cologne. The 
Tribunal, finding that it had jurisdiction under Article 304 {b) of the 
Treaty, ordered repayment to the claimant of the amount paid to the 
respondent by the Dutch company, with interest. 

In the second case — Huth & Co, v. Fahr < 5 * Setzer (p. 286) — the claim- 
^ants, a London Accepting House, had agreed before the war to accept 
bills for the respondents, a Hamburg firm. It was a term of the contract 
that the Accepting House should not have to pay out against such 
acceptances unless and until they were put in funds, and that all costs and 
risks should be for the account of the respondents. The claimants 
accepted in July 1914 two bills which matured after war had broken out, 
and the respondents were thereby prevented from transmitting funds. 
Accordingly, the claimants obtained advances to meet the bills from the 
Bank of England bearing interest at 2 per cent, above bank rate. The 
respondents admitted their hability to repay, but disputed the rate of 
interest. The Tribunal, however, found that, in view of paragraph 7 
of the Annex to Article 303 and the contract between the parties, the 
German firm must indemnify the Accepting House against the whole of 
its liability to the bank. 

The Principles oi Income Tax» — Mr, G. H. Crichton has written a very 
interesting and suggestive article on ' Co-operative Societies and Income 
Tax* in the January number of the Law Quarterly Review. It raises 
matters/* writes Mr. G. R. Stirling Taylor, which lie at the basis of 
taxation, and concern many more than co-operators and their ideals of 
thrift and large dividends. Indeed, so far as the co-operators are affected, 
there is a certain humour in the decision of the inquiring Commission 
(appointed by the Inland Revenue) that it is advisable to take away their 
privileged exemption from the tax, because they will find that they are 
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scarcely likely to have to pay any! If the vast majority of the co-oper- 
ative society members are not liable to income tax, it certainly will not 
seriously inconvenience them to know that they would have to pay if 
they had reached the taxation limit. Nevertheless, the problems 
involved cannot be dismissed in this light-hearted way ; and the ques- 
tion whether the dividend of a co-operative society should Tank with 
the interest of a limited liability company in the matter of income tax 
assessment must be faced and answered. The object of the income tax 
is to make each pay his contribution to the State roughly in proportion 
to his ability as measured by his income. 

It is fairly evident that, so far as the ordinary member of a consumers' 
co-operative society is concerned, a dividend is as much a “ profit " as the 
interest paid to the shareholders of an ordinary commercial company. 
The low sale prices and the resulting dividends are alike (in the main) 
due to the good management and work of the paid servants of the store. 
If this be so, surely the dividend is a profit to the shareholding members 
of the society, and it is hard to avoid the conclusion that the ordinary tax 
should be paid. Probably, in any case, the best solution would be to aim 
at selling everything at the cost price of production ; whereupon, of course, 
the dividends would not be there to raise awkward questions. The share- 
holding co-operative members would then be left face to face with their 
working staff, and would have to decide whether their low prices were 
due to underpaid labour or to so much secret virtue in the principles of 
co-operation itself. 

But there is another large and fundamental principle invqjlved in this 
question. Taxation is a most convenient method of encouraging one 
social system or institution and discouraging another. If it should be 
decided that the co-operative system is a better manner of conducting 
industry than the limited liability company method, then it might be per- 
haps advisable to encourage the co-operators by exempting them from 
certain forms of taxation from which they had no right to exemption as 
a matter of strict financial logic. The chief end of taxation, like the chief 
end of all government, is to obtain the most satisfactory resulting human 
beings ; and when this matter of the taxation of co-operative funds is dis- 
cussed it will be well if more than the revenue officers and their account- 
books are consulted. Government has always been essentially a matter 
for philosophers rather than for bureaucrats.'’ 

American Journal ol International Law. — The Washington Conference 
was impending when the October number of the American Journal of 
International Law appeared. Accordingly the Editor-in-Chief, Dr. 
J. B, Scott, devoted his opening article to armaments, and to the 
earlier projects for their limitation. He recalls the unsuccessful attempt 
made at the Hague in 1899, a less-known and now expired agree- 
ment between Argentina and Chile, and the agreement between Great 
Britain and the United States restricting naval forces on the great 
lakes, which stands, and has stood for more than a hundred years. Of 
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the remaining articles in this number William S. Carpenter's is historical 
— The United States and the League of Neutrals of 1780 " is its title — 
and another by Pedro Cap6-Rodriguez discusses '^Colonial Representation 
in the American Empire." In a third, which is a translation from the 
French, Tor Hugo Wistrand adds a chapter to the already voluminous 
literature upon the Balance of Power. Chandler P. Anderson, in the 
Editorial Comment, analyses the Treaty of Peace between the United States 
and Germany — a service to the many lawyers in Europe who have 
given too little attention to this important document, and James Brown 
Scott describes the election of the judges of the Court of International 
Justice, The Supplement contains the text of three conventions signed 
during the Peace Conference at Paris and also of the Pact of Union of 
Central America. 



NOTICES OF BOOKS. 

MR. JUSTICE HOLMES’S PAPERS.^ 

Seeing that the name and fame of Mr. Justice Oliver Wendell Holmes 
are knovui almost as well in England as in America, it is needless to 
bespeak for any work of his the attention of English students and 
scholars. More than forty years have passed since his little book on 
the Common Law was recognised as a classic, and classic it remains. 

Of the addresses contained this volume, ranging over a wide field, 
some are concerned with purely legal topics. Others relate to matters 
which are professional rather than technical, dealing with the status and 
functions of the lawyer. Several are biographical appreciations of illus- 
trious men. 

Others, again, rise into the sphere of metaphysical philosophy. All, 
whatever their subject, are pervaded by a philosophical spirit, large and 
luminous, such as we may suppose one of the great lawyers at Rome 
in the days of Augustus to have applied to the great problems of ethioi-*--^ 
in the leisure he allowed himself from the composition of technical 
treatises and the delivery of responsa. Justice Holmes is more of an 
Academic than a Stoic in his metaphysics, and occasionally verges on 
P33Trhonism. But his reasoning, whether it moves along philosophical or 
purely legal lines, is always exact, penetrating, and subtle, going straight 
to the centre of the question, and leaving the reader in no doubt as to his 
view. In very few authors does one get so much sound and original 
thinking to the page. He is never dull. WTiatever the theme, his writing 
has a literary charm rare in legal writers, of whose style critics usually 
think enough has been said when it can be praised for precision and lucidity. 

He can plant a flower and make it bloom even in crevices among the 
stones of '' a dry, parched land, wherein no water is.” 

We have no space to comment upon any of these discourses, but the 
non-professional reader who does not care to trudge over the arid regions 
of law may be recommended to read such an essay as that on Montes- 
quieu, which gives in a few pages singularly fresh and instructive 
impressions of a great writer. Feeling how much the author of these 
addresses might have contributed to biography and criticism, many 
a reader will recall the words of Pope when he regretted that Ms friend 

i Collected Legal Papers of Oliver Wendell Holmes, one of the Justices of the Supreme 
Court of the United States, (London: Constable & Co., 1920.) 
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Murray — not yet the great Lord Mansfield — ^had chosen to be a jurist 
when he might have been another Ovid. 

Beyce. 


WORKS ON INTERNATIONAL LAW. 

Among the more unportant contributions which have been made to the 
literature of international law since the close of the Great War is a new 
edition (the third) of Volume I of the late Professor Oppenheim’s well- 
known treatise on International Law (Longmans, Green & Co.). The 
new edition is largely the work of Mr. R. F. Roxburgh, one of the more 
promising of the younger English writers on international law and at 
present a London barrister. Mr. Roxburgh was a student of Professor 
Oppenheim at Cambridge, and his work has been a labour of love for 
the great master whom he admired, as all his students did. Professor 
Oppenheim was engaged in the preparation of the new edition of his 
treatise when death took him away and deprived the science of inter- 
national law of one of its greatest devotees and masters. With the 
notes he left behind Mr. Roxburgh finished the work the author had 
begun. So far as possible Mr. Roxburgh used the notes left by the 
author, making only suefi changes and additions as seemed necessary, 
and always endeavounng to preserve the thought of the author and to 
express the views that he would have expressed had he lived to com- 
plete the task himself. Mr. Roxburgh has added some new sections 
w ritten entirely by himself ; others he has rewritten from notes left by 
Trofessor Oppenheim. Since Volume I of the treatise deals with the 
law of peSce the chaises made necessary by the Great War were not 
numerous or important. Some alterations and additions, however, 
were made necessary by the Treaty of Versailles, and particularly by 
the Covenant of the League of Nations. A valuable chapter on the 
League of Nations, written by Professor Oppenheim himself, constitutes 
perhaps the most important coutnbution to the new edition. ' There is 
also an analysis of the Treaty of Versailles, a revision of the chapter 
on " Aerial Navigation,” certain changes in the sections dealing vrath the 
status of the self-governing dominions, a list of the more important 
recent law-making treaties, a catalogue of Professor Oppenheim’s wultings, 
and an appreciative preface by Mr. Roxburgh. 

A task of an entirely different character is that which has been under- 
taken by a group of distinguished English authorities on international 
law w'ho, feeling keenly the need of an English periodical in this field, 
have estabhshed the Year Book of International Law, the first number of 
which has now appeared under the editorship of Mr. Cyril M. Picciotto, 
a former WheweU scholar at Cambridge and now a barrister of the 
Inner Temple (pp. vi. + 292, Henry Frowde and Hodder & Stoughton, 
London). The Year Book has been established, we are told in the intro- 
duction “ because its promoters feel that a wide knowledge and compre- 
hension of the subject [of international law] is essential at the present 
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time, and that a British periodical devoted to international law would 
help to this end/' The editor adds that the war has left in the minds 
of many people the belief that international law is a thing of the past, 
and it therefore behoves all those who believe that it is still a living 
force to work for that ''firm establishment of the understandings of 
international law as the actual rule of conduct among governments/' 
which, in the words of the Covenant of the League of Nations, the allied 
nations are pledged to regard as a means of achieving international peace 
and security. It is further added, and very properly, that if inter- 
national law is still a li\dng force, as it certainly is, it is equally true that 
the experiences of the last few years have shovm that much that was 
once regarded as definitely estabhshed must now be re-examined in the 
light of modem developments, which have vitally affected the old rales 
of war and neutrality and made new rules necessary. 

The Year Book, in the main, consists of a series of articles on different 
subjects contributed by a group of distinguished English authorities in 
the field of international law. The first and one of the most important 
is a paper by Sir Erie Richards on “ The British Prize Courts and the 
War.” At the outset he points out that the British Prize Courts during 
the late war were called upon to decide important questions arising out 
of new and novel conditions such as were unknown to Lord StowelL 
But, in deciding these questions, the Prize Courts did not make new^ law : 
they accepted and developed the principles laid down by Lord Stowell 
so as to make them applicable to the new and changed conditions of 
the late war. At the outset the Privy Council, the final Court of AppSl^ 
in prize cases, asserted a remarkable independence by a d^laratioii to 
the effect that the British Prize Courts were not bound by Orders in 
Council issued by the Executive when such orders were contrary to the 
established principles of international law ; but the author regrets that 
the Prize Courts themselves took the position that enemy subjects had 
no right to appear and defend their claims except where the right was 
granted by treaty or international convention. In this respect the 
German Prize Courts adopted a more liberal view, and allowed enemy 
subjects to appear before them in all cases, whether the claim asserted 
was in pursuance of a specific treaty right or not. Sir Erie Richards 
points out in Ms article, and very properly, that the late war demon- 
strated conclusively the impracticability of maintaining the old distinc- 
tion between absolute and conditional contraband and of applying 
different rules to the transportation of the two classes of goods. He also 
shows, and with equal conclusiveness, that if a belligerent has a right 
to prevent the carriage of contraband direct to the enemy, he has an 
equal right to prevent its carriage indirectly through the intermediary 
of adjacent neutral ports. In short, the ultimate and not the immediate 
destination is the proper test, and it makes no difference whether the 
voyage is '' continuous ” or whether there are two or more voyages, or 
whether one is by sea and the other by land. He also adds, with perfectly 
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Just reason, that, in such cases, the captor must be allowed to produce 
extrinsic evidence to show the real destination of the goods and not be 
limited to the production of evidence afforded by the ship’s papers, since, 
as the late war showed in many cases, the papers often do not reveal the 
true destination. Regarding the more fiercely controverted question as 
to the right of a belligerent to disregard the rules of international law 
estabBshed for the protection of neutrals, in order to retaliate against 
an enemy who disregards the laws of war, the argument of the learned 
author is lass convincing. He readily admits that the right claimed, if 
allowed, would enable belligerents to override the whole of the protection 
which the common law of nations and treaties have established for the 
benefit of neutrals. On the other hand, if one belligerent disregards the 
limits set hy the law, in order to promote his own ends, his adversary 
must be allowed an equal freedom, since he cannot be compelled to fight 
at a disadvantage. In fact, he asserts, the right of retaliation against 
neutrals, as it was asserted in the cases of the Siigstad and the Leonora 
in 1919, was a settled doctrine of the English Prize Courts, having been 
recognised by the higher prize tribunal during the Napoleonic Wars. 
Professor Pearce Higgins, in a paper entitled '' Submarine Warfare,’’ 
maintains, very correctly in my opinion, that the questions raised by the 
emplojment of the submarine as an instrument of destruction do not 
require the making of new laws, but simply the application and observ- 
ance of rules long established, and until the recent war generally observed 
and respected. He recognises, as the authorities generally do, and as 
"The naval codes provide, that enemy merchant vessels may be legiti- 
mately desuoyed subject to certain conditions and restrictions, one of 
the oldest of which is that provision must be made for the safety of the 
crew and passengers. He analyses in turn the arguments put forward 
by the Germans in defence of the claim for a special immunity for sub- 
marines from the obligation to conform to this humane and long-estab- 
lished rule, and concludes that no such immunity can be recognised ; in 
short, new inventions can have no effect on long-established rules founded 
on considerations of humanity ; the employment of new instruments of 
destruction must be adjusted to the law, and not the law to the instru- 
ment. He might have gone further, and laid down the rule that the 
employment of submarines, at least in their present state of develop- 
ment, for the destruction of merchant vessels should be prohibited, for 
the good reason that they have no facilities for providing for the safety 
of crews and passengers ; in short, it is practically impossible for them 
to conform to the law of nations respecting prize destruction, which is 
at the same time the law of humanity. 

In a paper entitled ''The Peace Treaty in its Effects on Private 
Property,” Dr. E, J. Schuster analyses the provisions of the Treaty of 
Versailles which affect private property and private rights. These j 
provisions are of two kinds : (1) those which deprive individuals of pro- 
perty and rights, and {2) those which confer property and rights. The 
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main question which remains to be answered, he says, is whether the 
treatment of private property after the conclusion of peace, in the manner 
exemplified by the Treaty of Versailles, set an example which ought to 
be followed m the future. He leaves us in doubt as to his own opinion, 
although he states the arguments for and against the policy adopted. 
The experiences of the late w'ar, he adds, destroyed the last remnant of 
any foundation for the distinction between the armed forces and the 
unarmed population. 

It is quite impossible, within the limits of this review, to summarise 
all the excellent papers which make up the Year Book. It must suffice 
only to mention the article by Sir Geoffrey Butler entitled “ Sovereignty 
and the League of Nations,'' the article by Professor Charteris on 
‘'The Legal Position of Merchantmen in Foreign Ports and National 
Waters " (in which the author analyses and compares the Anglo-American 
rule with the French rule), the article by Mr. Norman Bentwich on 
" The Legal Administration of Palestine under the British Occupation," 
the article by Sir John MaeDonell on “ International Labour Conven- 
tions," and two valuable unsigned articles, one on “Changes in the 
Organisation of the Foreign and Diplomatic Service," and the other on “The 
League of Nations and the Laws of War," in the* latter of which the author 
points out the difficulties which stand in the way of the adoption by the 
League of Nations of a fixed code of rules governing the conduct of 
war. The task which the League of Nations should undertake, in his 
opinion, is rather the building up of a new body of international law of 
peace. In short, it is by the development of the law of peace rathSP 
than by attempts to codify the laws of war, that a stable iiitemational 
law can be built up by the League of Nations. 

In addition to formal articles, the Year Book contains an appreciation 
of the life and work of the late Professor Oppenheim by his friend, Mr. 
E. A. Whittuck ; notes on the late Professors Lammasch, T. J. Lawrence, 
and Pitt Cobbett — ^four eminent English authorities on international 
law who have recently been taken b}^ death ; a list of international agree- 
ments concluded between various Powers during the years 1919-20, 
and a valuable bibliographical list of the recent literature of interest to 
students of international law. 

Altogether the Year Book is a very useful and creditable addition to 
the periodical literature of international law ; its promoters have done 
a distinct service in establishing it, and it is to be hoped that it will receive 
the support of aU those who believe in the cause which it is designed to 
promote. 

James W. Garner. 

University of Illinois. 
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DELEGATED LEGISLATION. 

In a slender and eminently readable volume Mr. Cecil Carr lias published 
the substance of three lectures which he delivered at Cambridge in 
April 1921 on Delegated Legislation. He examines its effect on the 
statute-book and states the case for delegation, discusses the safe- 
guards against its abuse, describes and illustrates the forms which it 
assumes and the mode in which it is published, and traces its historical 
development. No one could be better qualified to perform this task. 
As assistant to Mr. Alexander Pulling, the editor of the Statutory Rules 
and Orders, he has acquired practical familiarity with the machinery 
and working of this class of legislation, and understands and appreciates 
the importance and difficulty of the problems which it raises. And he 
is master of a style which makes his treatment of a technical subject easy 
and attractive reading. 

Bentham’s picture of a complete code c?f laws,'' which was to supply 
the ordinary citizen with all that he need know about the law is, as Mr. 
Carr observes, an ideal which daily grows dimmer. It never could be 
realised, even at a time 'when English statute law was allowed and 
encouraged to descend far more deeply into detail than it can to-day. 
It is now further than ever from the realm of actualities and possi- 
bilities. The citizen father who was commanded to open the .chapter 
Of Fathers," the citizen agriculturist who was ordered to consult the 
‘ cEapter Of Agriculture," would get very inadequate help from the 
English statute-book, but would have to grope his way through a jungle 
of departmental codes, regulations and instructions, all containing law 
which he is bound to observe. And to the intricacies of this jungle there 
was, until recently, no official guide. Copies of the documents embody- 
ing this class of legislation could be unearthed in the official Gazette 
if one knew how and where to look for them. But how could the ordinary 
citizen be expected to make such a search? An important departure 
was made in 1890, since which time the statutory rules and orders of 
each year have been collected and published in volumes resembling 
the annual volumes of statutes, and those for the time being in force have 
been indexed periodicaUy like the statutes. Thus some crumbs of 
comfort are supplied to the unfortunate citizen who cannot plead ignor- 
ance of the law as an excuse. ^ 

The case for delegated legislation is as strong as ever, and exercise of 
the powers given by it are speciaUy useful where rules made under those 
powers are tentative, ^ovisional, and temporary, needing more frequent 
amendment than can be conveniently made by the ordiLry methods of 
parhamentary legislation. To this class belonged the emergency rules 
made dunng the war. Hence the portentous growth of delegated legis- 
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Last year, wliile 82 Acts of Parliament were placed on the statute-book, 
more than ten times as many ** Statutory Rules and Orders ’’ of a public 
character were officially registered under the Rules Publication Act. The 
annual volume of public general statutes for 1920 occupied less than 600 pages ; 
the two volumes of statutory rules and orders for the same period occupy 
about five times as many. The excess in mere point of bulk of delegated 
legislation over direct legislation has been visible for nearly thirty years. 

The system of publication and indexing introduced in 1890, though 
sound in principle, runs some risk of breaking down in practice under 
the increasing burden imposed upon it, and the prohibitive cost of 
printing and publishing There are some who urge that the ordinary 
practitioner or official has no use for nine-tenths of the annual volume 
or volumes supplied to him, and that what he really needs is a handy 
and inexpensive copy of the rules or group of rules with which he is 
specially concerned, separate Stationery Office publications instead of 
comprehensive volumes. However this may be, we should all agree 
that our legislative methods ought to be elastic and adaptable to the 
needs of the times, and the time has possibly arrived for reconsidenng and 
revising, in the light of new experience, the» regulations made and the 
practice adopted during the last decade of the last century. On this 
and on similar problems arising out of his subject Mr. Carr's little book 
throws abundant and instructive light. It is necessarily brief, and does 
not pretend to be exhaustive, for the subject matter is large and com- 
plicated. But it can be confidently recommended to those who, whethe r 
in this country, in the several parts of the British dominions, in‘loreign 
countries, desire to know how the methods of subordinate or delegated 
legislation are now worked in England. 

C. P. Ilbert. 


THE ADDRESSES OF MR. HENRY TAFT.^ 

These collected essays and addresses of Mr. Henry W. Taft, an eminent 
and highly respected member of the New York Bar — English readers 
may be interested in knowing that he is a brother of ex-President (now 
Chief Justice) William H. Taft — deal with a great variety of subjects. 
The Introduction contains a survey of sundry controverted legal 
questions which have lately received much attention in the United 
States, and one of these, the ill-advised scheme for allowing judicial 
decisions to be overruled by a vote of the whole people, is also discussed 
in a separate papei. Several relate to the history and present position 
of the Bar as a profession, including the work which its members did 
during the Great War. Two or three are concerned with technical legal 
topics, and some others will have an interest for the international lawyer 

i Occasional Papers and Addresses of an Amencan Lawyer, by Henry W. Taft, 
of the New York Bar. (New York : The MacMillan Company, 1920) 
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and the student of current political questions, for they include a con- 
sideration of the Covenant of the League of Nations and to the objections 
taken to it in the Senate of the United States. One essay is devoted to 
a careful and temperate examination of Bolshevism in theory and 
practice, examining ideas in their relation to American political concep- 
tions. One, brief, but written with great refinement of expression, as . 
well as with deep feeling, commemorates a distinguished member of the 
American Bar, the late Mr. John Cadwallader, who had many attached 
friends in'England, which he was wont to visit almost every year. All 
of the addresses are marked by strong good sense as well as professional 
knowledge, and will have an interest for lawyers in the Self-Governing 
Dominions as well as in Great Britain, for some of the matters which 
they touch are of practical consequence both there and here at home as 
well as in the United States. 

. Bryce. 

SALE OF GOODS IN CANADA "AND SCOTLAND.^ 

The codification of the law relating to the sale of goods by the English , 
Act of 1893 has had an unexpected, but not an unwelcome, result. The 
provisions of the English Act have been adopted with or without modi- 
fication by nearly all the English-speaking countries of the world. In 
Canada all the provinces except Quebec have now followed the lead 
which was given by Manitoba in 189^ The province of Ontario adopted 
fflc’*Sngli3h Act “ with slight modifications '' in 1920, and Mr. Falcon- 
bridge, wliuse name is well known in Canada, has published an excellent 
little treatise based on the new Act. Apart from its intrinsic merits as 
a short and clear exposition of the law of sale, the handbook has several 
useful features. In the Ontario Act the order of the sections in the 
English Act has been departed from, and the definitions precede the 
substantive provisions. This is obviously convenient, though parlia- 
mentary exigencies prevent this plan being followed in England. In 
citing the Ontario sections Mr. Falconbridge refers always to the corre- 
sponding English provisions. He also cites the more important pro- 
visions of the United States Uniform Sales Act which supplement or 
differ from the English and Ontario Acts. That Act, though based on 
the English statute, has amplified many of its provisions. For example : 

There are no provisions of the Sale of Goods Act corresponding with 
ss, 27-40 of the Uniform Sales Act relating to negotiable documents of title* 

In view of the fact that the Uniform Sales Act has been adopted in New 
York and in twenty-two other States, the sections in question are set out 
below as being of some practical importance to Canadian lawyers whose 
clients may be engaged in transactions governed by these statutoty pro- > 
visions {p. 67). 

1 Handbook of iU Law of Sale of Goods, by J U. Falconbridge, M.A*, LL.B. 
(Canada.) 
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It may be noted that Ontario, in adopting the English Act, has very 
sensibly got rid of our anomalous rules relating to market overt, and 
has provided that '' the law relating to market overt shall not apply 
to any sale of goods which takes place in Ontario '' (p. 47), In citing 
English and Canadian decided cases the learned author is careful to 
give the date of each case, and to point out that cases decided before 
the Act must always be tested with reference to the language of the Act 
itself. When another edition of the handbook is published it would 
perhaps be convenient if the Act itself were printed as an appendix. 

Mr. Aitken in a very short compass (174 pages) ^ has given us a very 
lucid and interesting commentary on the principles governing the law 
relating to the sale of goods. He writes, of course, from the Scottish 
point of view. Primarily his monograph is intended *'for the use of 
business men, and students in law and in commerce in the Universities. 
As, however, a full citation of authorities is given, it may also be of use 
to the practising lawyer. '' Mr. Aitken is thoroughly justified in this 
latter statement. A Scottish lawyer has a considerable advantage over 
an English lawyer in dealing with principles relating to the law of sale. 
When the Sale of Goods Act, 1893, was extended to Scotland the Scottish 
rules were expressly saved in certain cases, and certain technical rales 
of English law were expressly excluded from application to Scotland. 
The consequence is that the law of that favoured country has developed 
on more natural lines and on principles common to all contracts which 
are consensual, bilateral and commutative. The Scottish lawyer is not 
worried by the anomalies of market overt, and the problems ^hMrtnse 
from the revesting of the property in stolen goods, if and when the thief 
is prosecuted to conviction. He is not troubled with fine distinctions 
between a condition and a warranty “ because the remedies of the buyer 
in both cases are the same ” (p. 68). He is not weighted down by the 
incubus of the Statute of Frauds (reproduced in s. 4 of the Act). The 
brief summary of the cases which have been decided on that statute 
fills 120 pages of the last edition of Benjamin on Sale, An English 
decision is not binding on a Scottish Court, but, in so far as it deals with 
principles common to both countries, it is, of course, carefully considered. 
Mr. Aitken cites a good many English cases, and his impartial comments 
on them are useful and interesting to the English lawyer. To take a 
single example. The Court of Appeal has recently decided that an 
agreement for a “ knock out at an auction, though not a laudable, may 
yet be a legitimate transaction : see Rawlings v. General Trading Co, 
{1921), I K.B. 635. On this case the learned author makes the following 
comment : 

If two persons attending an auction agree that neither will bid against 
the other, it is difficult to see on what grounds the exposer can complain. 
But unfair means used to prejudice a sale will certainly entitle the exposer 

^ The Pnnapk of the Law of Sale of Goods, by Henry Aitken, K.C. (Scotland.) 
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to rescind the sale, as where a party persuades the assembled company by 
untrue statements not to bid against him. It seems to be a <5^iiestioii ol 
circumstances in each case, and if it can be shown that the agreement between 
the bidders is for the purpose of shutting out competition and depressing 
the sale so as to obtain the property at a sacrifice, then apparently the sales 
can be set aside. It has been so held in the United States (p. i68). 

M. D. Chalmers, 


TWO BOOKS ON ROMAN LAW.^ 

When Professor Buckland writes in his preface that his big volume of 
scholarship is intended for the use of students, his words are, surely, 
rather a prophecy of a wiser future than a probability for to-day. When 
the normal student of law in this country has tuned his mind to making 
such a volume one of his textbooks then England will no longer be 
open to the reproach that its universities and its practising lawyers 
have thought too much of law as a profession, and too little of law 
as a science. Professor Buckland, as much as any living man, has helped 
in wiping out that reproach. It is not a mere matter of scholastic senti- 
ment that English students should T^e encouraged to grasp the principles 
of Roman law, although (unlike the law students of the Continent of 
Europe) they may never have to use it in practice, in any very direct 
way. For Roman law is the most elaborate code the world has seen. 

with the essential principles at the root of all legal practice ; 
and, seen^ a complete historical unit, the laws of Rome have an educa- 
tive quality that no other system seems to possess. Professor Buckland 
in this present book is, however, not immediately concerned with either 
the history or the science of law. His object is to write a most precise 
and carefully documented account of the Roman law as it stood during 
the whole period of the Empire— -if indeed 'any word expressing stability 
can legitimately be employed to describe the condition of law over such 
a long period as five and a half centuries. In choosing the time of the 
first Emperor as his beginning, Professor Buckland has sought the most 
logical dividing line that can be found during the long evolution of this 
great system of law. He has begun at the moment when Roman legal 
rules ceased to be the expression of the general customs of that race, 
and became, instead, the consciously decreed laws of a formal legislative 
person or assembly. Of course, all lines in history are based on more 

i A Textbook of Roman Law from Augustus to Justiman, by W, W. Buckland, 
M.A., F.B A , of the Inner Temple Bamster-at-Law, Regius Professor of Civil 
Law in the University of Cambridge. (University Press, Cambridge, 1921), 
pp. ix + 756). 

TfoU Romain : apergu Mstorique sommaire ad usum cupides leguwi iuveniutiS)^ 
Georges Comil, Professeur k FUniversltd de Bruzelles, membre de PAcad^mie 
royale de Belgique. (Bruxelles, 1921, Imprimerie m^dicale et scientifique, 34 rue 
Botanique, pp, x -f 746.) 
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or less -rash generalisations and compromises of thonght ; and, as we 
shall see below, M. Comil has fixed on another date with much the same 
classification in his mind. But it would be difficult to choose between 
them on this point. Prpfessor Buckland has the faculty of making the 
reader regard this old law as a legal practitioner would conside| it if it 
were a living reality, with an argument before a judge as his end in 
view ; and the long list of authorities at the foot of each page gives the 
student the comforting illusion that he is on the more familiar ground 
of the English cases. Although he is mainly interested in Roman law 
as an accomplished fact, of course Professor Buckland's pages are packed 
With history ; for, although the later Roman legislators flattered them- 
selves that they were “ creating law, they were, after all, only deve- 
loping the older customary basis. There is a short historical introduction 
which makes one hope that this scholar will soon give us a more definitely 
historical survey There are many signs that it will be a valuable book. 
For example, in mentioning the Comitia Curiala there is the illuminating 
comment : “ It is doubtful whether this body ever exercised legislative 
power in the ordinary sense. Important as its functions were, they 
belong, in the mam and apart from formalities, to an age before legis- 
lation was thought of as an ordinary method of law reform."' That 
goes to the whole root of the history of legislation. One might regret, 
in passing, that on the matter of the Comiiia Centuriata neither Pro- 
fessor Buckland nor M. Comil has considered whether the use of a word 
denoting a numerical hundred does not give us a clue to the ongin of 
that assembly as a political body. In the form m which this 
appears, it is clear that the whole essence of its political use precludes 
the idea that there were a hundred members in each dmsion ; and 
it is equally impossible to believe that such a word could have been 
originally chosen to describe a new organisation wliich had nothing to 
do with a hundred as its unit. It therefore seems to follow* that the 
[political organiser (Servius Tullius, or whoever it was) must have taken 
over an existing social organ used for some other purpose, in which the 
term hundred " had once possessed a natural meaning. Perhaps the 
political Comitia Centimata had gone through a long evolution — as the 
military century progressed until it no longer was a body of a hundred 
men. The point is worth clearing up, for the name must have often 
worried the young student of law in his first pages. 

M. Comil has written a very different kind of book. He is not con- 
cerned so much with the law as it was at any particular moment, but 
rather with the question of what it grew from, and how and why it so 
grew. His book is a most brilliant treatise on the social and economic 
bases of ail law. It should come before Professor Buckland's work in 
a properly aixanged educational course, for it deals with those social 
facts that underlie all law in every country. M. Comil handles Roman 
law, but he is really giving us the groundv/ork of law as a department 
of sociology. He is continually seeking to discover those elementary 

9 
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principles of human relationship of which the law is only the formal 
expression. It is impossible to recommend a more valuable book as a 
foundation not only for a legal, but also for an historical and economic 
course of study. It will make all further study infinitely easier, because 
it continually gives some simple natural fact as the basis of what grows 
into an apparently very complicated legal rule. It is impossible to give 
a detailed account of the vastness of knowledge that can be gathered 
from M. ComiFs work ; for the scope of his subject is inimense. There 
is no other department of human action and thought which has Ix^en so 
carefully examined over such a long period as that covered by the historj?" 
of Roman law. We have in it a survey of at least thirteen cenliiiies. 
That is why it is so all-important to the student ; here he can trace 
human institutions in the making, and human relationships are the 
basis of law. M. Comil says : '' La science du droit s'attache a sur- 
prendre, dans les mouvements de la vie sociale, ie rapport du factcur 
de reglementation jundique avec tons les autres facteurs organiques de 
la vie sociale."' His passage on the distinction between custom and 
law is typical of his aim and his method : '' La source des regies de 
droit se trouve a vrai dire dans’ la vie sociale elie-meme ! revolution du 
droit soit pas a pas la transformation des conditions de la vie sociale, 
Cependant comme Tordre social imphque que les regies du droit soient 
exprimees par certains organes sociaux, I’habitude s’est formee d'attribuer, 
a ces organes enregistreurs des normes jundiques, un role proprement 
creature, et de considerer ces organes sociaux comme des sources du 
drorlf^Qis qu'en realite ils se bornent a formuler plus au moins habile- 
ment les regies de droit que leur imposent les conditions muablcs de la 
vie sociale." There we have concisely stated one of the most funda- 
mental facts of history and of ail sociology. M. Cornil writes as being 
always conscious of this social fact beneath the law, even when it ii\ the 
decree of an apparently absolute Emperor. The serious student will 
err if he imagines that he can more easily learn from a shorter book on 
this long subject of Roman law. A few pages of M. Corml will convince 
him that the longest way round is the shortest way home in this case, 
ior this book is a model of clarity—and he can also have the added satis- 
faction of using a textbook which will tell the most mature law^^ers and 
lustorians a very great deal that they do not know. M. Corml divides 
nis book into three parts. The first contains the law when it was droit 
national — that is, the ins qmritkm of the city of Rome. The second 
starts when the Romans began their foreign conquests, about b.c, 350, 
and ends about the year a.d. 300, during which time Rome became 
.an Empire, and its law “ un droit elabore m6thodiquement par Ics fonc- 
tionnaires ; un droit doctrinal se substitue au droit populaire " (it would 
be possible to write a book on that great generalisation— which, unlike 
most great historical generalisations, is also true). The third period 
of the Low Empire extends from a.d. 300 to the death of Justinian 
A p. 565 when '' ie deveioppement scientifique du droit remain est airete 
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il n’y a plus que de purs practiciens et des compilateurs ' — a sentence 
which perhaps needs a good deal in the way of qualification. An appendix 
of twelve pages sketches the life of Roman law from Justinian to our 
modern days. It must be repeated that this whole book is a masterly 
statement of a great subject which lies at the root of the civilisation 
of the greater part of Europe. A book v/hich is sufficiently detailed and 
precise for the student reading for an examination in Roman law is 
also an invaluable introduction to this chief principles of social evolution. 
If English people will not read it in the original French, it* should be 
translated with all speed ; for there is no other book which can quite 
take its place. 

G. R. Stirling Taylor. 


POLITICAL SCIENCE AND THE ENGLISH CONSTITUTION. 

The perusal of a large number of books upon Political Science is apt to 
promote the opinion that the subject has no real claim to such a title. 
The reason is not far to seek. Since the time of Aristotle all the great 
works on political theory have been in the nature of pamphlets, written 
with a definite practical object in mind . The writers may have enunciated 
first principles according to their lights, they may have reasoned pro- 
foundly, but their outlook was practical, not scientific. Mr. Gilchrist ^ 
argues valiantly for the term political science as against “ pob^al 
theory ” or '' politics,'' but the more closely details are con§i'€:Sl 3 the 
less valid does the claim appear. In truth the essential condition pre- 
cedent of any scientific study of politics is a thorough restudy of the facts 
and a thorough revision of the terminology. Words and categories have 
come down to us from the past that once possessed great historical and 
jiractical importance, but are now mere incumbrances that darken 
counsel. Two such words that could be abolished, or at least reduced to 
their proper historical position, are '' state " and “ sovereignty " Both 
are products of the Renascence, and both served useful and definite pur- 
poses in their time, but their true significance and usefulness have now 
become buried under a monstrous mass of metaphysical subtlety. Meta- 
physics is completely out of place in the detailed discussion of a concrete 
science. 

Mr Gilchrist provides quite a good instance of the deplorable effects 
of this tyranny. He writes (p. 121) as follows : 

The modern theory of sovereignty arose with the modern national 
democratic state. In the Middle Ages there was really no state in the modern 
sense. Feudalism had to break up before the modern idea of a state could 
emerge. 

1 Principles of Pohtical Science. By it. N. Gilclirist, M A. (LoEgmans, Green 
& Co,. Bombay and London, 1921 ) Cr. 8vo, xi and 799 and ii pp. i 6 s. net. 
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Leaving out the words national and democratic/' this is a per- 
fectly fair statement. Then the author puts aside straightfonvard 
historical exposition and becomes engulfed in metaphysics, with this 
result (p. 158) : 

The individual has no rights against the state. To have rights against 
the state is tantamount to saying that the individual has no rights at ail. If 
there is no state there are no rights, but only powers. The state is essentia! 
to the existence of rights among mankind. 

Putting the two passages together, we arrive at the remarkable con- 
clusion that no rights existed at all during the Middle Ages. What would 
Bracton or Bartolus have thought of such a statement ? They would 
hardly have been convinced of the supenority of modern science to their 
philosophy. 

Let us hasten to add that in objecting to the current methods of 
studying politics we intend no injustice to Mr. Gilchrist. Within the 
trammels of a traditional method he has produced a clear and vigorous 
exposition of all the general heads of the subject. The book is intended 
primarily for Indian students, but there is no reason why it should not 
be equally valuable elsewheTre, 

It requires some courage to add' another volume to the huge mass of 
literature on the English Constitution, but Mr. Mas ter man need make no 
apologies.^ 

.si^Jewntes from first-hand observation, his style is extremely inter- 
esting, perhaps it is not superfluous to add, characterised by a cheery 
optimism. The book contains no new theories, but as a plain elementary 
account of the institutions of England in actual practice it is as good as 
anything at present in print. Some errors in detail can easily be correett'd 
in subsequent editions, but beyond that we would only remark that a 
closer consideration of Pollard's Evolution of Parhament might lead to the^ 
improvement of certain paragraphs, and that in some directions there is 
rather too much criticism for a work that professes to be only expository. 

The plan of the book is quite original After an introductory chapter 
describing a child coming into contact with law, the remainder of the first 
part is taken up with an account of the machinery of elections. The 
second part, occup3dng nearly half the entire volume, is devoted to Local 
Government, designated, not too happily, the government of the city, 
A short book follows on the legal system, under the two headings of ow 
and High Justice— -a foreign distinction that is alien to English law. 
Finally about 80 pages out of 265 are devoted to Padiament and the 
Central Government. This will demonstrate the unusual arrangi ment of 
the book, which has the incidental advantage that it can be used as a 
supplement to any of the other current manuals, 

LLJ, R. 

i Haw England is Governed, By Right Hon. C. F. G, Masternian. (Selwyn & 
Blonnt, Ltd., Ix>ndon, 1921.) Cr. 8vo, xii and 265 pp. 75. Qd, net. 
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A HISTORY OF THE PEACE CONFERENCE OF PARIS. 

In a notice of the first volume of A History of the Peace Conference of Paris} 
was pointed out the difficulty of presenting as history what was hardly 
yet past politics, and of appraising diplomacy, when, admittedly, there are 
things of consequence that are still either unknown or incalculable ; and 
w^e felt, further, that m an undertaking so vast as that on which the editor 
had embarked it was not possible for him to avoid inconsistencies and 
contradictions on the part of his contnbutors, and for them find him to 
avoid being inconclusive on one matter and perhaps too confident on 
another matter. In a foreword to the fourth volume the editor presents 
an apology. He has sought to steer a course equally remote from 
official apologetics and unofficial jeremiads." He recognises that some of 
the arcana of the Conference may never be really known. For example, 
while the methods and decisions of the Commissions were '' relatively 
known and exact, more reducible to a formula, and therefore far more 
intelligible than w^ere the decisions of the ' Four ' or of the ' Ten,* " it is 
not always possible to state why results ** were altered, for the explana- 
tion is in some cases not known, or, again, “ the real explanation . . . 
cannot alw^ays be revealed." * 

The scale on which this work has been planned may be judged from 
the fact that the whole of the second volume is devoted to the settlement 
With Germany. The third volume is made up of (i) a Chronological 
Table (pp. i-g) for the years 1914-18, (2) a Chronological Summary 
(p. 10-41) of the Peace Conference, and {3) Documents — pnnjjj^i-Sy'the 
German Treaties with Russia and Rumania, League of Nations Documents, 
the Treaty between the Allied and Associated Powers and Germany, and 
the text of the new German Constitution. The fourth and fifth volumes 
have as their subject-matter the reconstruction or the founding of States 
upon the ruins of the old Austria-Hungary. A sixth volume remains 

be published. 

The outstanding marks of this History are the diligence that has gone 
to its making, and the comprehensive and varied nature of its contents. 
The mere summary just given should suggest these conclusions. One or 
two illustrations will suffice to confirm them. We welcome a number of 
historical retrospects and appreciations, e.g on Alsace-Lorraine, and on 
the expansion of Europe and the German colonial movement, in the 
second volume; on the Teschen question in the fourth volume; and on the 
protection of minorities in the fifth. These surveys are sparse, and we 
again express regret that the historical background has been interpreted 
in so slender and niggard fashion in the planning of this work. The 
historical facts may seem to be, in some cases, not very illnminating, as 
they are said to be with reference to the question of the northern frontier 
of Italy. But, where they do not present a positive contribution to the 

i Volumes ii to v. Edited by H. W. V. Tempeiley. (Henry Frowde and Hodder 
^ Stoughton.) 
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settlement or an arrangement made, they do usually present at least a 
negative lesson, not wholly barren of results, in brushing aside baseless 
and irrelevant claims and contentions. Still, we welcome the little that 
is proffered by way of what may appear to some of the contributors to 
be pre-history — history before this History takes beginning and title. 

As an example of the directly useful character of the contents of these 
volumes, we would point, apart from texts and documents, to the twenty 
maps given in them : they have the merits of pertinence, adequacy, and 
clearness. • On the inviting but exacting subject of the relation of political 
principles to facts and results^ we welcome, in the second volume, the 
sensible exposition of the causes — the three main ideas born of experience 
from which issued the three'' practical causes '' — of a desire for a League 
of Nations. We cannot accept the statement there given as adequate for 
the genesis of the principles that moved the reputed father of the League, 
but a protest is rightly uttered against the excessive claim that has been 
advanced for the influence of the constitution of the United States upon 
the terms of the Covenant. The relation of pnnciples to facts is w^ell 
illustrated in a chapter by the editor in the fourth volume — considerations 
on the principles underlying the treaties with Austria, Bulgaria, and 
Hungary. Not without reason attention is drawn, in a footnote, to the 
limitation prescribed by Mr. Wilson himself to the application of the 
principle of self-determinaticn : 

That all well-defined national aspirations shall be accorded the utmost 
safefaption that can be accorded them without introducing new or perpetu- 
ating old "Aments of discord and antagonism that would be likely in time to 
break up the peace of Europe, and consequently of the world. 

It is intended to point out in the concluding volume the lessons of the 
Conference. In the meantime it may be said that this work is of very 
high value for the student of international affairs, and will be indispensable 
for the historian. 

D. P. H. 


WAR AND TREATY LEGISLATION. 

It is the fashion of to-day to disparage the Treaty of Versailles. But, 
though events have damaged its prestige, readers of its text must surely 
admire the skill of those who gave form to its clauses. Alternating 
periods of bustle and delay, constant revisions and confusion of languages, 
were no doubt responsible for not a few blunders ; and many critics dilate 
upon them. " Formal indication of insolvency,'^ they say, truly, is a 
phrase strange to English law ; yet, according to the Treaty, it is to bear 
the same meaning as m English law. The phrase, therefore, as Mr. Paul 
F. Simonson points out in his recent book, Private Property and Rights in 
Enemy Countries,^ is probably an incompetent retranslation of a French 
, ^ Effiugiiani Wilson and Sweet and Maxwell, London, 1921. 
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translation of some words in the Bankruptcy Act, 1914, Again, sub- 
clause (f) of Article 297 is a departure from the scheme of the private 
property clauses which only the circumstances of its origin could Justify. 
Mr. Simonson is led by reflections such as these to suggest t|iat 
these clauses were originally drafted in French and then suffered at 
the hands of an unskilled translator. This may be so ; but diplomatic 
processes are seldom so simple, and he is a confident critic who dares 
to anatyse the proceedings of an international committee of experts. 
Treaties are generally patch-work, threads drawn from a hundred 
plans and projects, worked and reworked m the search for compromise. 
The marvel seems, therefore, to be that the legal provisions of the Treaty 
of Versailles break down so rarely. For they are complex — so complex 
that many have vainly thought to simplify them, Mr. Simonson has set 
himself to this task m the earlier pages of his book, but readers must 
judge for themselves whether the Treaty itself is more complex than the 
analysis. Perhaps these chapters would have run more smoothly if the 
writer had not fallen victim to yet another temptation. The private 
property clauses in the three other ratified treaties are so like the German 
clauses that it seems natural to deal with them all together. Yet perhaps 
this too IS a delusion, and one pair of eyes least have tired of the 
monotonous refrain of “ Germany [Austria, Bulgaria, Hungary]/' On the 
other hand, Mr. Simonson's plan of printing the relevant passages of the 
subsidiary treaties on the pages opposite to the German text in his 
commentary is excellent. The commentary is certainly the best part of 
the book. The writer has not been daunted by the absence of^^^hority 
on most of the doubtful points, nor by the outpouring of decisions in 
many countries while his work was in progress. He has examined the 
text of the treaty with obvious care, and by his research has made 
discoveries of value. Some of them, however, would not puzzle an 
international lawyer so much as they seem to have puzzled Mr. Simonson. 
TTn truth, this book does not arrest attention as one destined to be a 
standard work ; but the author can justly claim to be a not unsuccessful 
pioneer in fields where many will labour hereafter. 

Mr. Scobell Armstrong has also written a book on the Treaties.^ It is, 
as its title proclaims it, mainly a collection of documents. Unlike Mr. 
Simonson’s book, it travels back into the older story of war legislation ; 
but, like Mr. Simonson’s book, it has introductory chapters — one of them 
on the private property clauses in the treaties of peace — and so challenges 
comparison with it. Mr. Armstrong’s chapters are short, sketching each 
subject m the barest outline, and if, as undoubtedly they are, they are 
clear and readable, they owe much of their simplicity to the omission 
of those details which are essential to a full survey of the subject. Never- 
theless, these attractive summaries, scattered about this book of reference, 
are tantalising. For they suggest^ that Mr. Armstrong might have 
written a book of greater value. As it is, his pages are rich in information* 

^ War and Treaty Legislation, Hutchinson & Co., London, 1921, 
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He outlines, for example, the German trading-with-the-enemy legislation. 
Before' the war, he tells us, trading with the enemy was not directly pio- 
hibited in Germany ; but on September 30, 1914, the German Government, 
by way of reprisal, issued a decree prohibiting all payments to Great 
Britain. This Decree was afterwards extended to other enemy countries, 
and a later Decree of December 16, 1916, authorised the cancellation of 
-contracts with enemies. The first interference with British businesses 
in Germany was through the State supervision provided for by a Decree 
of September 4, 1914. The supervisor could veto any act or dealings by 
enemy-controlled firms, but he was not entitled to intervene m the manage- 
ment. Soon, however, in December 1914, new Decrees authorised the 
compulsory administration of such undertakings, though, remarks Mr. 
Armstrong, “ the administration of enemy businesses was, as a rule, con- 
ducted with a careful eye to their conservation.” But in 1916 Germany, 
in reprisal for the British Trading with the Enemy Amendment Act, 
went further, and authorised the Chancellor to order the complete liquida- 
tion of British-controlled undertakings, and finally, in April 1917, a Cus- 
todian of Enemy Property was appointed. This step had been taken in 
Great Britain more than two and a half years before ; but in other respects 
it appears from Mr. Armstrong’s summary that Germany quickly followed 
Great Britain’s lead. That Germany should have followed, and not led, 
was due partly perhaps to the more lenient legal doctrine prevailing there 
before the war, but mainly no doubt to the German conception of what 
w-as most beneficial to Germany. 

Mr,,^rmstrong has succeeded completely in a comparatively easy 
task, l^rhaps he was wise not to attempt a more ambitious enterprise. 
While so few points have as yet been authoritatively determined, and so 
many new decisions are becoming available from month to month, 
practitioners could not safely rely on any commentary, however excellent. 
No legal historian is yet in a position to make a comparative study of war 
legislation. The story of the Treaty legislation will be lost of locked u^ 
in the Foreign Offices for a generation. It may be long, therefore, before 
the standard work can be written. 


R. F. Roxburgh. 
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AUSTRALIA AND THE PRIVY COUNCIL. 

[Contributed by the Hon. Sir Josiah H. Symon, K.C.M.G., K.C.] 

On January i, 1922, the Commonwealth of Australia came of 
age. Twenty-one years — that is not a long time in the history 
of a Federal Union of Self-governing States, any more than in the 
life of a nation ; but it has been long enough to test, both in peace 
and war, the constitution under which the Commonwealth was 
established. On the whole, it has not been found wanting. To say 
that it is not perfect is merely to say it is a written Constitution — 
the work of human minds and human hands. It is not immune 
from revision and amendment, any more than the Constitution 
of the United States, which Lord Rosebery, with fine rhetoric, 
described as “ matchless,” and which has been amended many 
times. 

The social, political and industrial changes, particularly^ of tlie 
last ten years, have been immense, and it would have been little 
shprt of a miracle if the Constitution, framed under the conditions 
of more than twenty years ago, had responded to, and adequately 
me t, all new conditions wuthout amendment. 

There is, however, one part of the Constitution which these 
changes do not affect ; that is the part which established the Federal 
Judiciary, except that the number of High Court Judges has been 
from time to time increased to keep pace with the increased volume 
of legal business. 

The Commonwealth was a new State under the Crown created 
by the Union of the constituent States, which retained their auto- 
nomy, except to the extent of the powers expressly or impliedly 
transferred to the Federation. For the New Federal State a Federal 
Judiciary was necessary. The jurisdiction of the State Courts 
remained. Appeal to the Privy Council had always been incident 
to the State Judiciary. 

It fell to my lot, as member of the National Federal Convention 
and Chairman of its' Judiciary Committee, to frame the judiciary 
clause'’- of the Constitution, which the Committee unanimously 
10 137 
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approved, and which were subsequently adopted by the Convention 
at its Adelaide and Sydney Sessions in 1897. These clauses, as 
originally framed and embodied in the draft- proposed Constitution, 
constituted the High Court the ultimate and final Australian Court 
of Appeal, wholly superseding appeal to the Privy Council — “ Ex- 
cept that the Queen may, in any matter in which the public interests 
of the Commonwealth or of any State or of any other part of her 
Dominiolis axe concerned, grant leave to appeal to the Queen in 
Council from the High Court ” (s. 5 of Draft Constitution of 1897). 

So they remained until the closing hours of the last session of 
the Convention in Melbourne, in April 1898, when the subject was 
reopened and the clauses modified so as to leave unimpaired and 
in full force the right of appeal from the State Supreme Courts direct 
to the Privy Council and to permit of appeals from the High Court 
by special leave except, as to both State and Federal Appeals, in 
matters involving the interpretation of the Federal Constitution 
or the Constitution of g. State unless the public interests of some 
other part of the Dominions were involved. I do not overlook 
the reservation that the Federal Parliament might make laws 
limiting the matters in which leave to appeal might be asked. That, 
it was clearly rmderstood, only applied to appeals from the High 
Court StO-d did not afiect appeals direct from State Courts, the late 
Sir Edmund Barton — ^then Mr. Barton, the Leader of the Conven- 
tion — stating in the Convention, “ We have no power to interfere 
with that. ...” 

One main reason for this eleventh-hour modification was the 
strong objection of the States and their citizens to give up theix 
right of appeal to the Privy Council in ordinary litigation. That 
and other reasons prevailed. 

So modified, the clauses stood in the proposed Constitution sub- 
mitted twice by referendum to and approved and accepted by the 
people of Australia. It must therefore be taken that Australia 
then affirmed the retention of the Privy Council appeal, with the 
above restrictions only, though it may be doubted whether the 
people bothered their heads much about what probably seemed to 
them a purely technical matter, or whether the question affected 
a single vote. The vital momentous issue was Federal Union or 
no Federal Union — one Law Court, more or less concerned them 
little or nothing — ^all moreover being equally the Queen’s, now 
the King’s — Courts within the Empire. 

With these modified judiciary clauses, ratified and accepted 
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by the people, the proposed Constitution was submitted to the 
Imperial Parliament for enactment. Clause 74 became a sort of 
storm centre — Mr. Chamberlain desired to widen the ambit of appeals. 
The Australian delegates, led by Sir Edmund Barton, urged with 
marked and strenuous ability the view expressed in Clause 74, 
as adopted by the Australian people. Eventually Mr. Chamberlain 
proposed a compromise which the delegates accepted, and which 
is Clause 74 in the Commonwealth Constitution, as it became law 
and now exists. 

That compromise, or in other words. Clause 74, permits no appeal 
to the Privy Council from any decision of the High Court upon the 
interpretation of the Constitution — ^broadly upon any Constitutional 
question — but the High Court may certify that the question is 
one which ought to be determined by His Majesty in Council, and 
if for any special reason they so certify, then the appeal shall be 
to His Majesty in Council without further leave. 

In other words, the cardinal principlS is maintained that the 
High Court of Australia has exclusive jurisdiction to determine 
finally all constitutional questions, with power, if for sufficient 
reason it thinks fit, to call in aid the Privy Council, as it might be 
in a quasi-consultative capacity although in form and result an 
appeal. The right and competence of the High Court to determine 
finally all constitutional questions is recognized and preserved — 
neither Privy Council nor any human being or authority can inter- 
fere. Its power of final decision is absolute, none the less because 
^f its discretion — apparently equally absolute — ^to take the opinion 
of the Privy Council or permit that opinion to be taken if the 
interests of justice and the Commonwealth require. Recently 
the High Court refused to certify in the case of the Amalgamated 
Society of Engineers v. The Adelaide Steamship Company, Limited, 
and others, (1920) 28 C.L.R. 129 — a, case of great constitutional 
importance and gravely affecting the control by a State of its 
own instrumentalities and incidentally of its own supplies. I 
shall refer again to this later on. 

On this point it is to be remembered that the crucial argument 
of those, like myself, who then fought hard that the jurisdiction 
to decide all constitutional questions should reside in our Federal 
Supreme Court, was, that if Australia was fit to frame its own 
Constitution she was fit to interpret it. That principle is fully 
satisfied, and it is no derogation, but an advantage, that our own 
High Court, is entrusted — it would seem solely — ^with the wise and 
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salutary discretion to take so to speak, if it think fit, another opinion, 
as one leading counsel may desire the opinion of another leader of 
larger or wider experience than himself. 

Except, then, as to constitutional questions the right of direct 
appeal from the State Courts was left untouched and Her Majesty’s 
right by virtue of her Royal prerogative to grant special leave to 
appeal frqm the High Court to Her Majesty in Council was not 
to be impaired. 

The exercise of this prerogative right is committed to the Privy 
Council, who do not lightly grant special leave. Moreover, as to 
this the Commonwealth Parliament — the reservation of this power 
being retained — ^may limit the matters upon which such special 
leave may be asked — may limit them out of existence, except that 
proposed laws containing such limitation are to be reserved for 
His Majesty’s assent. No one, however, can suppose that if the 
Commonwealth Parliament did choose to enact limitations, even to 
the extent of wiping out these appeals by special leave. His Majesty 
would be advised without the gravest reason to withhold assent. 

If, therefore, we do not want to go beyond our own territorial 
Courts and avail ourselves by way of consultation or otherwise of the 
learning and aloofness of another Imperial Court, we need not do so. 

With' the settlement of this question, under what I have called 
the Chamberlain Compromise, the Delegates, trusted by the people, 
were content ■; all the members, I believe, of the Judiciary Commit- 
tee, including i^yself, were content ; the people of Australia were 
and are in my opinion content ; the legal profession in Austrg. 1 % 
were and are content ; and Clause 74 has worked well and given 
satisfaction. Indeed it hardly differs in substance, though it does 
in form, from the appeal provisions of the Draft Constitution adopted 
by the Referendum. 

Then, let us consider the rights of the component States. Each 
State, as wej have said, retains its own judicial system and its 
control with the right of direct appeal from judgments of the 
State Supreme Courts to the Privy Council, which it did not surrender 
on Federation except so far, of course, as any such judgment raised 
or involved constitutional questions. A defeated litigant in a 
State Supreme Court may, but need not, go to the High Court 
with his appeal. If he does then he can go no further without 
special leave from the Privy Council. If, however, he does not 
go to the High Court he can go to the Privy Council direct as 
of right. 
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I have never heard it suggested that the States are disposed to 
give up this right of appeal to the Privy Council, or that they would 
look upon any attempt by the Commonwealth to force them to do 
so as other than a breach of faith — if not tyranny. 

There is a good deal of jealousy between the States and the 
Commonwealth. The States rather incline to think the powers of 
the Commonwealth should be, if not lessened, at least not enlarged. 

I do not know that the suspicion — unreasoning it may be — in 
the States that the High Court might lean to the Commonwealth 
in constitutional or other questions between the State and Common- 
wealth has been altogether dissipated. Certainly this is not a 
time when any observant person would think it likely the States 
could be successfully asked to give up their right of appeal to the 
Privy Council and be content with the exclusive appellate juris- 
diction of the High Court. 

In Canada the position is different. The British North America 
Act was not the work of a representative Canadian Convention. 
It was framed and drafted in London. It was never submitted 
for approval or ratification to the people of Canada. Under it 
the whole judicature — federal and provincial — is one Dominion 
system. The provincial judges, with I think one or two immaterial 
exceptions, are appointed and paid by the Dominion. Many able 
and eminent 'Federalists in Australia contended that, mthout 
impairing the Federal principle, the establishment of the High 
Court might have been indefinitely postponed and its expense saved 
and appeal to the Privy Council left unrestricted — making the 
“Trivy Council in effect the Federal High Court — that would have 
seemed a confession of incompetence, but it would not have been 
in conflict or indeed inconsistent with a federal system within the 
Empire. Federated Canada had existed some eight years under 
the British North America Act before the Dominion Supreme Court 
was established. 

Personally, like most — 1 think I may say all — of my colleagues 
of the Judiciary Committee, I was, in those evolutionary days, 
opposed to any appeal being permitted to the Privy Council from 
either State or Federal Courts. The argument that, if Australia 
was fit to enact her own laws she was fit to interpret them, seemed 
to us convincing and it was the basis of our advocacy in the Con- 
vention and before the people. This is now without force because, 
as I have shown, we have the power and exclusive control of inter- 
pretation. We reinforced that argument by raising aloft the banner 
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of nationhood, contending that the first duty of a nation was to 
administer final justice to its people. 

Experience and reflection since then satisfy me that the argu- 
ment of nationhood was more or less fallacious as applied to this 
question of appeal. I now think it was, in a sense, a mere phrase 
and without substance having regard to the hard facts. 

In putting it we failed, it seems to me, to take sufficiently into 
account that we were within the British Empire, under the same 
King and Flag, or to realize that this fact deprived the terms 
“ nation ” and “ nationhood ” of the sense and meaning necessary 
to the argument. 

We rather confused British Empire nationhood — which we 
shared — with independent nationhood, which we did not possess. 
We did not sufficiently appreciate the anomalies. Those of us who 
then advocated, as part of the Constitution, the abolition of appeal 
to the Privy Council because we were creating a nation, were in 
that reason, I fear, mistaken. 

The fundamental fallacy lay in this, that we were not creating 
a nation in the political sense. If we had been then it would have 
followed, as the night the day, that we should erect Courts to dispense 
final justice to our own citizens. The purpose of the old Federalists 
like myself was to remove the vice of disunion among the States 
as much and as far as possible — ^not to cure or replace it by secession 
from the British Commonwealth. What we did was to bring about 
a more perfect co-operation or union for coihmon though limited 
purposes between the six seH-goveming States with the central 
idea of creating one single State in its relations with the Motheir*^ 
country and the rest of the Empire and as a unit of the Empire 
in relation to foreign States. The purpose was not to endow with 
nationhood in the political sense, but to enable six self-governing 
States to act and speak as one self-governing Commonwealth in 
relation to certain specified and incidental subjects whilst retaining 
their own self-governing status in all matters not surrendered or 
delegated to the new Federal State. 

The other argument as to being the final interpreter of the laws 
we make would obviously have applied to the self-governing States 
before Federation and equally have undermined appeal to the 
Privy Council, from the State Courts, upon matters arising under 
their own constitutions or their own legislation. This no one 
has ever contended. In any case, the argument has had little or no 
force since the enactment of the Constitution in its present form 
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and has none now. But I do not regret these arguments. The 
inspiration of achieving nationhood, even if the term were mis- 
applied or required definition, was a potent incentive to the accomp- 
lishment of federal union, which may no doubt be spoken of, as 
in a sense, nationhood, but within the Empire. 

Having thus in general terms sketched the present position 
and its genesis, the practical question is — Should it be disturbed ? 
Should it be reopened and made the subject of fresh controversy 
at all, or with the view of cutting off all reference and appeal to the 
King in Council — ^for what seems to be sought, is not limitation, 
but extinction — limiting it out of existence ” ? Is there anything 
to be gained by the change ? Is there any demand for it ? I 
know of none. Mr. Duncan Hall, in his interesting elementary 
work on The British Comnion'wealth of Nations, seems to think there 

is. The language in which he expresses his opinion is by no means 
restrained, and the statements by which he seeks to support it, 
though strong, are often unguarded and is some respects erroneous, 
with just a flavour of pedantry. 

Let us briefly examine the matter — the appeal being as we have 

it, and the question being. Is it an advantage to be retained or 
a mischief to be excised ? 

(i) There is not, I think, any anomaly in the existence and 
maintenance of the appeal from one of the units of the Empire. 
It is only a question of what is expedient, what is in our own interest 
— ^how may we best secure the most authoritative decisions to make 
an end of controversy in litigated disputes of commensurate im- 
'^rtance. This is not to be determined by using such sounding 
phrases as “ judicial equality,” ” securing equality of nationhood 
in regard to judicial functions,” and “ the sole remaining judicial 
bond,” and so on, as though we were down-trodden and enslaved. 
Do not these phrases remind one of Dr. Johnson, who, it was said, 
" would make his httle fishes talk like whales ” ? It was the regime 
of Dublin Castle, not appeal to the House of Lords, which was 
Ireland’s rock of offence. Even if the appeal could be rightly 
described as an anomaly that would not per se condemn it. The 
British Empire is a mass of anomalies. You meet them at every 
turn. There is no precedent even for the British Empire. Its 
very existence and cohesion is an anomaly. To stigmatize something 
as an anomaly—perhaps rightly— and seek to get rid of it merely 
on that account is unsafe. By such reasoning one might almost 
justify the extinction of the Empire. 
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(2) It is under these heads of “ judicial equality ” or “ securing 
equality of nationhood with regard to judicial functions and the 
sole remaining judicial bond,” that the subject is discussed in Mr. 
Hall’s book, ’^at and where is the judicial inequality ? If we 
were deprived of access to the House of Lords or the Privy Council 
it might be said there was judicial inequality, and unequal dis- 
crimination between citizens of the same Empire. “ Equality ” 
we have now. Access to the highest Court of Appeal — maintained 
without expense to us — ^whether called Privy Council, House of 
Lords, or Imperial Court of Appeal equally with the other citizens 
of the Empire is the crown of that equality. It gives us everything 
that our fellow citizens in England and elsewhere enjoy. Then 
in what way does the appeal militate against or lessen our “ equality 
of nationhood ” — ^whatever that rather indeterminate and mis- 
leading phrase may mean ? So far as I understand the sense in 
which it is used, we cannot have that equality of nationhood 
without separation and independence. For aU purposes of 
justice we are on a level with the most privileged citizens of the 
Empire. 

(3) There is no analogy between the United States and Australia 
in this respect. The American colonies fought for independence 
and won it ; set up house for themselves ; established their national 
judiciary, and it is inconceivable that when they did so they should 
cling to an appellate Court in England or any foreign country. 
England became a foreign nation to them. The situation, however, 
is very different with Australia. Australia is an integral part of 
the Empire. It is because it is so that there is no improprie^yr" 
The anomaly is in having a self-governing federation within a mon- 
archy ; but then the Empire, as I have said, is full of anomalies. 

It thrives on them. 

(4) It is also said “ that in the last generation or so, feeling has 
steadily hardened against the idea of appeals from the Dominions 
being dealt with by an external Court.” That cannot, in my 
opinion, be said with fairness or accuracy as regards Australia. 

I know no evidence of it. Moreover, the Commonwealth has not 
yet lasted a “ generation,” nor can the Privy Council be rightly 
described as “an external Court ’’--geographically it sits outside 
Australia, but it is a Court of the Empire of which Australia is an 
integral part. There is only one thing that could make this Appeal 
really out of place, and that is if Australia, following the example 
of the United States, ceased to be within the Empire. If so, why 
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not avail ourselves, so far as we may without loss of dignity, of all 
or any of the Imperial instrumentalities? 

The Imperial Na\y is one of them — ^|ust as the Privy Council 
is. Are we to discard that as an '' external navy ? Senator 
Ljmch, in the Commonwealth Senate last year, according to a press 
cable, said, We could not hold Australia for five minutes without 
the British Navy as our shield and buckler."’ That is true. Who 
is going to quarrel with that anomaly? Before Federation the 
same arguments might have been used to make the Supreme Court 
of the States final. South Australia did erect what was called a 
“ Local Court of Appeals/" but it was a ghastly failure. 

(5) It is to be regretted the Privy Council appeal should be argued 
about as '' a link of Empire.” The expression is misleading. 
It is not a link. It is, I agree, a symbol of the unity of the Empire 
and that Australia is part of it. If so, how can there be humiliation 
in availing ourselves of an appellate Court of the Empire ? There 
is no degradation in doing so. There is nothing derogatory to our 
autonomous dignity — nationhood, if you like. 

In the words of the Australian delegates in 1900, No patriotism 
was ever inspired by any thought of the Privy Council/" Nor, 
on the other hand, is it any badge or mark of servitude or inferiority. 
It does not lessen by the estimation of a hair our dignity and com- 
plete self-government. 

The continuance of this appeal does not keep the Empire together, 
nor would its abolition dissolve it. It is not a bond at all — much 
less one that chafes. 

The phrase ''judicial equality"" requires definition. The 
Commonwealth has its owm judiciary — each State has its own. 
We administer justice to our own citizens. True, there is another 
Court of the same Empire to which limited and restricted appeals 
may go, but to that extent this other Court is part of our own 
system. It may be objected that is one more river to cross for the 
litigant — but it is our own doing. Australia decided how justice 
should be administered to her own people. 

(7) Injustice is, I think, done to the Australian Labour Party 
in attributing to them the desire " to enable them to exercise a 
firmer control over the absentee capitalist,"" as " one of the principal 
motives "" for adding to their platform the clause " The Australian 
High Court to be the final Court of Appeal."" One hardly likes to 
speculate as to all that " desire "" might be held to imply as to the 
impartial administration of justice. Nor is the unpleasant impu- 
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tation warranted — at least as to Australia — ^that “ there is possibly 
some little ground for the suspicion sometimes expressed in Australia 
and Canada that the right of appeal to the Privy Council may work 
unduly in favour of yrhat The Sydney Bulletin used to call ‘ John Bull 
Cohen ’ — ^that is to say, the English moneyed interest.” I have never ■ 
heard any such “ suspicion ” expressed in Australia. If it existed, 
it would be unfounded. 

Last October the Australian Labour Party, in conference in 
Brisbane, redrafted their platform and included a clause that the 
High Court should have final jurisdiction in all Australian causes ; 
but they also included clauses that the Senate should be abolished, 
that unlimited legislative power be given to the Commonwealth 
Parliament, and others which pointed to the substitution of unification 
— ^if not separation and independence — ^for Federation. From the 
extreme Labour point of view the motive for finality of the High 
Court is, in my opinion, not to improve the administration of justice 
so much as to obliteratewhat they think is a mark, if not a so-called ' 
“ link,” of Empire. 

Recently at a meeting called to support the late Mr. Ryan, 
M.H.R. — ^who was looked upon os a. de facto leader of the Federal 
Labour Party — in an appeal from a decision against him in a libel 
action against The Hohart Mercury, one of the speakers spoke of the 
, Privy Council as “ the highest tribunal in the world.” I do not 
cite that as an individual opmion in itself of weight, but because I 
believe it expressed the feeling of Australia at large — and is £\ 
curious commentary on the Labour Party programme from their \ 
own ranks. 

(8) It is not an opinion “ generally held in Australia ” that 
the Privy Council “ has not proved a satisfactory tribunal in re- 
lation to its decisions on the Commonwealth Constitution.” There 
is a considerable body of opinion that the High Court itself has not 
been always satisfactory in its constitutional judgments. The 
latest example is the case already quoted of The Amalgamated 
Society of Engineers v. Adelaide Steamship Co. But there is no 
infallibility in Courts. They may be right, and their critics, or even 
public opmion, wrong. It is quite true that representative judges 
from the Dominions ;and India were appointed to the Privy Coundl 
a good many years ago — ^about 1894. The appointments were 
rather by way of compliment and added little or nothing to the , 
strength of the tribunal, at any rate as regards the judge appointed 
for Australia, who was only once in England— in 1897— when he 
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sat but was never in England or sat again. The Privy Council is a 
very different tribunal from what it was a good many years ago. 
It is at present a great judicial body — equal to the House of Lords 
— ^with one defect which should be remedied, namely : that only 
one judgment is delivered and the individual judges concurring 
or dissenting do not give their reasons as is the valuable and salu- 
tary practice in the House of Lords and all other Courts. 

But the quality of the Court of Appeal is not the question now 
being considered. If incompetent or inefficient no one doubts 
it should be reformed or abolished. It is enough, however, to quote 
from Mr. Swift MacNeill, who in a letter to The Times last July, 
speaking of a reference to the Privy Council by His Majesty under 
the Act of 1833, said that “ the decision of the Privy Council is of 
enormous moral authority,” even although it might not be tech- 
nically binding. Coming from Mr. Swift MacNeill, that is high 
praise. 

(9) The desirability of one Imperial Court of Final Appeal 
taking the place of both House of Lords and Privy Council and 
including in its personnel judges from the Dominions, is an important 
question, but need not be discussed now, for such a Court would 
in principle be open to the same objections we are now concerned 
with. 

(10) The suggestion of an ambulatory Privy Council pere- 
grinating the Dominions periodically seems rather Gilbertian than 
' atisfactory — ^not on the ground that it would be “ an interference 
with the autonomy of the Dominions in judicial matters as a bond 

chafed rather than a band which attached,” but because the 
people of the Dominions, notably the Australians, have a keen sense 
of humour, and such a proposal would, I feel sure, be regarded as 
an unpractical pleasantry. 

(11) The feeling in Australia on this question is not represented 
by the clause in the Labour programme. 

Neither the people generally nor any influential, or even 
noticeable-section of them have given any hint, nor is there any 
evidence, that they wish the abolition, or further restriction of 
this appeal or to reverse their verdict of approval at the Refer- 
, endum of 1898. 

- This question closely touches the commercial and trading classes. 
^ I am unaware of any wish or movement amongst them adverse 
; to the present appeal — nor have the Chambers of Commerce, which 
V exist in every capital city, or other organizations for protecting 

I 

I 

i! 
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trade declared their disapproval or taken any step towards putting 
an end to it. 

It is also significant that no attempt has been made during the 
past twenty years in Parliament to exercise the reserved right of 
limiting the matters in which special leave to appeal may be asked. 
One would have expected at least some move in that direction if 
the “ feeling against appeals is now stronger than ever.” 

The preponderant feeling and opinion of the legal profession are, 
so far as I can ascertain, distinctly against interference with the 
present system in Australia. 

(12) It has also been said that there is a wide-spread feeling 
amongst the working classes of the Dominions that the complica- 
tions and expense of the modem judicial system tell heavily in 
favour of the rich litigant as against the poor. This may or may not 
be so, but when it is said this “ feeling ” applies especially to the 
right of appeal to the Privy Council, I can only say I am not aware 
of it as regards Australia. The working classes are, not the litigious 
classes — apart from the industrial tribunals. To them the Privy 
Council is at most a mere name — to the vast majority not even that. 
They do not care one straw whether there is an appeal to the Privy 
Council or not. Like Gallic of old, they care for none of these 
things. 

The local and small debt Courts are the Tribunals with which 
they are acquainted. Appeals to the State Supreme Courts or the 
High Court do not interest them — much less the Privy Council. ■ 

(13) It is also said that the Privy Council is under the disad^' 
vantage of lack of local knowledge. Many think that is ^•TTSTosc 
cases an advantage — ^that too great or intimate local knowledge, 
whether of persons or things — apart from the evidence — is not 
favourable to acceptable or unbiassed judgments, and that a Court 
which sits, so to speak, in Olympus — ^removed from the local in- 
fluence not seldom associated with local knowledge — ^might be the 
more ideal tribunal. We are as yet, not geographically, but mea- 
sured by population, a small people, and, not literally, but in a 
degree everybody — ^judges included — ^knows everybody else. If 
you regard localities and not persons, what local knowledge has the 
High Court of the Northern Territory or other parts, near or remote, 
of this vast island continent ? It is well too that judges should be 
aloof from all that may disturb by a hairbreadth the even equipoise 
of the scales of justice. I do not believe either the presence of local 
knowledge in the case of Australian judges or its absence in the 
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case of the Privy Council affects the administration of justice in 
the least. 

{14) A constitutional convention is likely to be convened before 
long — indeed a Bill was introduced just before Christmas — to 
consider the subject of amending the Constitution. I know of no 
responsible statesman or public man who suggests inclusion of the 
question of abolishing the present system of appeals to the Privy 
Council in the agenda. 

(15) The States would, in my opinion, warmly resist being de- 
prived of the direct appeal which now lies from the State Supreme 
Courts to the Privy Council. They value that right. It is fre- 
quently availed of. The dignity of the States would be affronted 
if it were taken from them. 

(16) Expense is not a matter of principle. It would be unusual 
to make one Court final because it is cheap and exclude another 
because it is dearer. The argument of expense on the point of 
controversy seems self-destructive. GreatSr cost should be of 
itself a restriction on appeals. Even rich suitors think twice before 
incurring heavy costs, which therefore tend to discourage unim- 
portant appeals. Cheapness, on the other hand, is inimical to the 
principle. Interest reifublicce ut sit finis litiuni. 

Further, appeals are restricted as to amount. Security is 
required and the Privy Council, before entertaining an appeal, 
have regard to the importance of the question involved. The argu- 
Vient from expense, if driven to its logical conclusion, would wipe 
•^jit^ appeals and make the Court of first instance final. It applies 
to litigation generally and every Court. Going to law, many people 
think an expensive luxury which only the weU-to-do can afford. 
The heavy cost is no doubt a fruitful and just cause of complaint. 
Cheapen it by all means. The remedy on this head is clearly to 
reduce the expense, not to do away with the Court. 

(17) The High Court in The Federated Amalgamated Railway 
Service Association v. New South Wales Traffic Employees, {1906) 
4 C.L.R. 488, decided that the Commonwealth could not inter- 
fere with State Instrumentalities. The Commonwealth Govern- 
ment thought this wrong. Twice — in 1911 and 1913 — they prevailed 
upon Parliament to pass Bills to amend the Constitution so as to 
give the power which the High Court decided they had not got ; 
but the electors on each occasion, on referendum, rejected these 
proposals and refused the amendment. Then, with a changed 
judicial personnel, the question again arose in 1920 in the case 
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of The Amalgamated Association of Engineers v. Adelaide Steamship 
Company, already mentioned, when the decision of 1906 was re- 
versed. This is of serious moment to the States — in fact, to both 
Commonwealth and States from the constitutional standpoint. 
Most people would have thought that was just the situation which • 
fairly called for a reference to the Privy Council, but the Court of 
1920 refused to certify so that an appeal might take place. Now 
the States have combined to appeal to the Privy Coimcil against 
the refusal to certify or alternatively to invoke the exercise of the 
Royal prerogative to grant special leave. Wliether this appeal 
will lie in either aspect may be doubtful. It will, at any rate, settle 
the question already referred to as to whether the discretion of the 
High Court to certify in such case is absolute or not. But three 
points clearly appear • first, one or other of the High Court decisions 
is wrong ; secondly, the States do not undervalue the Privy Council 
Appeal, and hope to be able to avail themselves of it in this grave 
constitutional difficulty; and thirdly, the people will know whether 
their decision that the Commonwealth should not have the power 
sought is to be of no effect. 

(18) Finally, the appeal does tend to promote legal uniformity 
within the Empire. The Common Law of England is the heritage 
and pride of American Jurisprudence — so it is of ours. So long 
as Australia endures a free English-speaking community it will 
not lose its faith in the Common Law. We are the children of the 
Mother-country. One must, I suppose, assume that the vie'^ 
on this subject put forward in Mr. HaU’s book is serious, that th^ 
Common Law, if it ever was our heritage as children of the iWoSer- 
country, has fallen into disuse or vanished. It is hard to under- 
stand or appreciate this. No doubt the decisions of the Privy Coun- 
cil — like those of the House of Lords — ^wiU be quoted and followed 
whether these appeals are maintained or not, but it might make a 
difference in what one may term moral weight if, instead of being 
the judgments of what we may look upon as one of our own Courts, 
they were to be regarded as those of a foreign Court. 

It is axiomatic that Australia can retire from the British Common- 
wealth when she pleases — England, as Mr. Bonar Law said, would 
not go to war to prevent it — but until she is insane enough to do 
so she may as well enjoy all the advantages of that proud and 
glorious association, including the privilege of free access in the 
furtherance of justice to a great tribtmal of integrity, honour, and 
learning, maintained without cost to us. 
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Mr. Hughes, the Prime Minister of Australia, in his address 
during the opening debate of the recent Imperial Conference, said 
in effect that " there were some matters as to which it was 
best to leave well alone.” That was wise and true. It may well 
apply to this question of the Privy Council Appeal as we have it, 
which, it is noteworthy, was not in the agenda or mentioned, as 
far as I know, at the Conference — ^unlike the subjects of foreign 
policy, armaments, the making of treaties and such like. 

Let us therefore adhere to Clause 74 — the Chamberlain Com- 
promise. It works quite satisfactorily. To throw it into the 
melting-pot again gives no promise of any practical gain for 
Australia. 



LEGAL TRAINING IN AMERICA.^ 

[Contributed by Edward Jenks, Esq., M.A., D.C.L.] 

All who have at heart the interests of legal education in England 
will be profoundly grateful to Mr. Reed, the author of this monu- 
mental work, and to the late Mr. Carnegie, whose far-sighted 
munificence encouraged, if it did not alone render possible, such a 
valuable and laborious piece of research. For if the conditions 
prevailing in England are in many respects different from those 
which confront reformers in the United States, there is, nevertheless, 
more than enough fimdamental similarity in the circumstances 
of the two countries to enable English readers to gather valuable 
lessons from this thorough study of American methods. Indeed 
the author of the work himself, though he institutes no formal 
comparison between American and English Law Schools, and, 
indeed, seems to be not quite aware of some of the more recent 
developments of the latter, does not ignore the influence of English 
traditions on the early history of legal education in the States* 
and it is evident that he is seised of the main features of those tradi-^ 
tions down to the middle of the nineteenth century. 

Perhaps the first thought which strikes the mind of thefSder 
of the work under review is : that the true analogy is not between 
English and American conditions, but between American conditions 
and those which prevail in the vast assemblage of communities 
which form the British Empire. For just as there is, despite 
occasional flourishes of rhetoric, very little that can accurately 
be termed ” British Law,” so there is not very much, though cer- 
tainly more, that can strictly be described as “ American Law.” 
Doubtless the existence of a formal Constitution in the United States, 
with definite restraining power over the legislative and even the 
judicial activities of the individual States of the Union, has resulted 
in the slow growth of a body of doctrine formulated by the Supreme 
Court. Yet the jealously guarded ” sovereignty ” of the individual 
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States has resulted in a diversity of laws withiii the Republic, 
almost, if not quite, as great as that which prevails in the British 
Empire. On the other hand, the geographical conditions of the 
Republic, and the quicker pulses of American life, have produced 
a unity of purpose, and, consequently, a uniformity of function, 
which seem, at present at any rate, to be unattainable, even if they 
were desirable, in the British Empire. Consequently, while the 
average English law student is, for the most part, interested only 
in the unified and comparatively homogeneous body of English law, 
the American law student, at any rate if he be ambitious (as most 
American students are), being aware of the almost boundless possi- 
bilities open to a lawyer with a reputation beyond the limits of his 
own State, cannot be content to remain in complete ignorance of 
the laws of the forty-eight other jurisdictions, with any one of which 
the ordinary claims of a large practice may on any day call upon 
him to deal. It is difficult for a reader who has little practical 
acquaintance with American conditions to speak with confidence 
of the extent to which the substratum of the English Common 
Law underlies the legal systems of the majority of the States of 
the Union, or to compare it with the effect produced by the exercise 
of the Royal Veto, the interpretative influence of the Judicial 
Committee, and the inherited tendencies of English-trained judges 
in the Crown Colonies and India. But it is evident that the problems 
which confront the guiding minds of such famous schools as those 
of Harvard, Columbia, and Yale, are far more complex than those 
with which the authorities of any English Law’ School, academic or 
prolesbional, are called upon to deal. 

With all allowance, however, for this important difference 
between American and English Law Schools and other forms of 
legal training, it is clear that many of the same problems arise 
in each, and, therefore, that American experience, with its far greater 
variety of experiment, its comparative freedom from tradition and 
precedent, its intense vitality and enthusiasm, must be of value 
to all English lawyers who really care for the w’elfare of their great 
profession. It is, therefore, with interest that we notice the 
appearance, in Mr. Reed’s closely packed volume, of many of the 
questions which are constantly mooted in discussions on the methods 
of legal education in England. How far, if at all, should the State 
concern itself with the qualifications of lawyers ? Is theoretical 
instruction in law possible, and, if so, to what extent should it be 
recognized or imposed as part of such qualifications ? If theoretical 
. II 
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instruction is beneficial, what are the best methods of imparting it ? 
By what persons or bodies should it be imparted ? What standard 
of general education should be expected of a lawyer ? Assuming 
some form of apprenticeship to be desirable, should it, or any other 
form of training, be made compulsory ? If so, what relation should • 
it bear to theoretical training ? Examination, formal or informal, 
is of course no part of training ; but, human nature being what it 
is, it is, to some extent at least, indispensable if any importance 
at all is attached to either academic or professional training, and 
it usually has a vital influence on the training which it is supposed 
to test. Should it be conducted by those who administer the train- 
ing, or by some external authority ? All these are questions with 
which those interested in English legal education are familiar. 
It is not possible, within the limits of a review, even to summarize 
the results of Mr. Reed’s painstaking researches into American 
experience in all these problems. But one or two of his salient 
conclusions may be noted. 

Mr. Reed, after an exhaustive survey of the different kinds of 
law schools to be foimd in the United States, ultimately resolves 
them (p. 414) into four classes : (i) schools which profess to qualify 
students for a degree in less than three years ; (ii) “ high-entrance, 
full-time " schools, where three years’ course is regarded as a mini- 
mum for the curriculum, and a high standard of general education is 
exacted as a preliminary to admission ; (in) “ low-entrance ” schools 
with full-time courses, i.e. presumably where the legal curricului^ 
demands at least three years’ attendance; and (iv) " part-time 
schools. This classification we may, perhaps, venture to siSpify, 
especially as Mr. Reed himself is prepared to contemplate the dis- 
appearance of (i) and (iii), into the two broader t5q)es of (i) academic 
and (ii) professional schools. But it should be noted that there is 
a danger that English readers may misapprehend the meaning of 
Mr. Reed’s epithet “ part-time ” ; and this is only one of the many 
instances in which a fundamentally common language may m i glpa/i 
a foreign reader more completely than a wholly alien tongue. With 
Mr. Reed, a " part-time ” school is one which caters largely for 
students who are not, at the time of attendance at any rate, in any 
sense lawyers, or even law students as most Englishmen understand 
the term. They may be students who hope at some future date 
to make a serious effort to qualify as members of the legal profession, 
or they may be merely business men and women who find a smattering 
of certain legal topics useful in their various callings. In any case, 
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these students are mainly engaged, for the time being, in other 
pursuits ; and it is not difficult, therefore, to understand the dis- 
favour with which Mr. Reed, as a man in earnest about education, 
regards them. Such institutions resemble rather the " evening 
classes ” maintained by local authorities in England, w’hich profess 
to give a certain amount of instruction in unrelated legal or quasi- 
legal subjects, than what is ordinarily understood here as "law 
schools ’ ’ — indeed, Mr. Reed himself, probably following American 
usage, sometimes speaks of them as "night schools.” It is not 
difficult to understand the political and social conditions w’Mch 
create a demand for such teaching, both in America and England ; 
but it is a little unfortunate, for English readers, that Mr. Reed’s 
attitude towards them should have, apparently, diverted him from 
what, to such readers, would have been a more interesting line of 
inquiry, viz. how far is it possible, or desirable, for a law student 
to attempt to carry on a serious study of the theory and principles 
of law, concurrently with an apprenticeship in the practical work 
of a lawyer ? 

There is, indeed, something almost startling to an English lawyer 
in the cavalier manner with which such an earnest and broad- 
minded inquirer as Mr. Reed dismisses apprenticeship as a real 
factor in legal education ; and we can only assume that he regards 
it, in the light of accepted American opinion, as hardly worthy of 
discussion. After a very brief survey of the subject, he says (p. 400) : 
“ In general the attempt to rely upon a law office as an efficient 
educational factor has brought only disappointment ” ; and he 
fortifi& this view (p. 400 n.) with a trenchant quotation from a 
distinguished jurist (the late Mr. Joseph Choate), which, despite 
the great personal reputation of its author, does not quite carry 
conviction. 

Now it may safely be said that, not only in England, but in 
Scotland and Ireland, it is the firm conviction of the great majority 
of lawyers that a purely theoretical training in law is insufficient 
to produce, not merely a qualified practitioner, but a great lawyer 
in any sense of the term. Law is a science which concerns the 
conduct of human beings, individual and associate, in their relations 
to one another, just as much as medicine is a science which concerns 
their bodies. And just as no medical student can become a really 
great physician or surgeon, or even a capable practitioner, by the 
study of theory alone, albeit fortified by experiment in the dissect- 
ing-room, so no law student can, in the English view, become either 
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a sound lawyer or a capable practitioner by the study of textbooks 
or attendance at lectures and classes alone, even with the useful 
assistance of an analysis of leading cases, which are the contents 
of his dissecting-room. There is, indeed, a possibility (to which 
earnest attention should be given) that the future development ■ 
of “ Poor Persons ” practice may in time provide for law students 
something analogous to the hospital work of the medical student ; 
and the fact that Legal Aid societies are liable to abuses is no more 
an argument against the educational and social possibilities of such 
institutions, than is the fact that hospitals are liable to similar 
abuses. But that is a question for the future rather than the present. 
The immediate questions for those who are interested in legal edu- 
cation in England are : How far, if at all, is it necessary to supple- 
ment apprenticeship or practical training by teaching deliberately 
aimed at giving the law student a comprehensive view of his science ? 

If such teaching is desirable, by whom, when, and how should it ' 
be given ? 

The value of apprenticeship being admitted, it is easy to point 
out its imperfections. The inevitably sporadic and casual character 
of the practitioner’s work renders it impossible for the apprentice 
to be sure of coming into personal contact with more than isolated 
and fortuitous illustrations of legal principles. A man who is really 
in earnest in making the most of his opportunities may spend a 
year as a pupil, and even many years as a " devil,” in the chambers 
of a busy barrister, or as an articled clerk in a flourishing solicitor’^ 
office, and yet at the end be blankly ignorant of whole chapters of ^ 
English Law, if he has resorted to no other means of education. 
That he will, if he is apt and appreciative, have learnt priceless 
lessons in the art of handling cases, in acquiring habits' of industry 
and method, goes without saying. But he will not, if he has done 
nothing more, have become a well-equipped lawyer. Again, there 
is no guarantee — there can, in the nature of things, be none — that 
his master will really have done his duty by 'him, even if we exclude ' 
from that duty the element of conveying instruction in legal theory 
— an element which, in the case of a busy practitioner, is obviously 
impossible. That is one of the inevitable weaknesses of the ap- 
prenticeship system— a weakness winch has, probably, done more 
than anything else to bring the apprenticeship system into dis- 
repute. But, in fact, the inadequacy of the apprenticeship systern 
stands confessed, even in this country which believes in it, in the 
establishment, as a condition precedent to qualification in both 
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branches of the legal profession, of severe examinations in the 
theory of the law. If we can trust the apprenticeship system to 
turn out properly-equipped lawyers, why have examinations at 
all? 

Another very remarkable fact appears to emerge from Hr. Reed’s 
volume. Though he does not seem to have made any .attempt 
to estimate the total number of law students at any given time 
in the United States, the statistics which he gives as to the attendance 
at Law Schools are suggestive. It appears that, on the eve of the 
war with Germany, there were no less than 22,203 students attending 
the various schools included in his investigations, while the schools 
themselves numbered 140. Such figures are calculated to arouse 
envy in the mind of the English teacher of law. For if we proportion 
these figures to the population in the two countries — England 
(including Wales) and the United States — the corresponding number 
for this country should be about 8,000, which is probably more than 
double the actual figure Doubtless the geographical differences 
between the two countries account largely for the greater numbers 
of the American schools (out of all proportion to the numbers of 
the students) ; but the greater number of students, in relation 
to the population, seems to make it clear that the American law 
student sets a higher value on systematic law teaching than his 
English cousin. And the American law student is an extremely 
shrewd person, by no means willing to submit himself to the disci- 
pline of a teacher, or to pay the fees for his courses (as to which 
Mr. Reed seems, unfortimately, to give us little or no information), 
unlesi he gets good value for both. 

The English teacher of law is thus irresistibly brought up against 
the question whether his methods are as efficient, or (which is not 
quite the same thing) as attractive, as those of his American col- 
league. And here there is much in Mr. Reed’s volume which 
will give him food for thought. In the first place, he will be startled 
by the statement to which Mr. Reed commits himself (p. 377), 
to the effect that " the type of institution that depends upon lec- 
tures for a substantial portion of its curriculum has become extinct.” 
This is a sufficiently astonishing statement for an English law teacher 
to face ; and it is not until he realizes the reasons which led Dean 
Langdell to revolt against the lecture and to substitute for it his* 
famous “ case method,” that he begins to recover his equanimity. 
A special study of the famous Harvard system inaugurated by Dean 
Langdell has appeared in an earlier Bulletin (No. 8) of the Carnegie 
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Series ; and it would be out of place, in a review of Mr. Reed’s book, 
to attempt to describe it. But it does appear very clearly from 
Mr. Reed’s pages, first, that the system arose from a state of things 
which has no parallel in the study of English law, and, second 
(though perhaps with less fullness), that the conditions which make 
it possible and successful in America do not exist in England. The 
distinction between these two factors is not always grasped but 
it is essential. 

In the first place, it seems clear that the prime motive of Dean ' 
Langdell’s historic revolt was the practical impossibility of recon- 
ciling, even approximately, an enormous mass of unco-ordinated 
decisions of tribunals of nominally equal authority, each of which 
was binding (of course subject to appeal) in a limited area only 
of the Union, and that, consequently, Langdell was faced with 
the alternative of teaching only law as it was accepted in Massa- 
chusetts, or essaying a task which he knew to be impossible of ful- 
filment. The first alternative ran counter to his great and praise- 
worthy ambition to make his school a resort for the most earnest 
and brilliant law students throughout the States ; against the second 
his high sense of honour and truth revolted. So Langdell set himself 
to devise a system which should instil into his students the essence 
of the common law, or, as Mr. Reed seems to put it, of all law, 
and thus enable them, not merely to assimilate with ease in after- 
life the local variations prevalent in the jurisdiction in which, for 
the time being, they should be engaged as lawyers, but also to exer-^- 
cise a wholesome and critical influence, whether as judges or 
practitioners, on the administration of that law. In other words, 
he and his followers have aimed at making their schools " national,” 
rather than “local,” nurseries of lawyers. This is, of course, a 
worthy ideal ; and Mr. Reed must pardon us if we decline to accept 
it as coinciding with a view which he, somewhat strangely, asserts 
off-hand (p. 378) as the philosophy of the “historical school of 
jurisprudence,” viz. that law is “ a fatalistic unfolding of inevitable 
tendencies.” ^ There is, of course, no parallel difficulty before 
the English teacher of law. In a country where an ordered hierarchy 
of courts has for centuries established an essential unity of authority, 
an English teacher, though he may find it hard to reconcile some 
minor discrepancies, finds, if he is a capable man, no insuperable 

1 On tile other hand, we cordially agree with Mr Reed in repudiating (p. 370) 
the criticism which condemns the " case method " as tending to foster a blind search 
for exact precedents. 
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difficulty in disentangling, from the comparatively limited material 
of reports of decided cases, the essential principles of law and equity, 
and setting them before his students. 

In the second place, there are differences, in the national tem- 
perament and circumstances of the two countries, which may well 
cause the English teacher of law to hesitate before scrapping an 
existing system for the method of Langdell. For one thing, it 
would appear that the expounding of statute law is almost ignored 
in American Law Schools, at any rate in those which follow the 
" national ” ideal. Such a course may, again, be inevitable in 
America, with its forty-eight co-equal jurisdictions of geographically 
limited authority and feverishly active legislatures. In England 
no Law School which adopted it could exist for a year. Statute 
law, with all its imperfections, bulks so largely in the English system, 
is so interwoven with the texture of English law, that an attempt to 
present any branch of English law without constant reference to it, 
would be like an attempt to draw a descriptive map of England 
without showing the great industrial towns which, how'ever much 
they may be assumed to disfigure the older country-side, have, in fact, 
a very substantial influence on it. In England, Parliamentary 
statutes are, both in theory and fact, as integral a |iart of the law 
as judicial precedent ; and a system of legal education which 
pretended to ignore them would be not merely imperfect, but 
essentially misleading. 

Again, while generalizations from alleged national character- 
istics are admittedly dangerous, it may be seriously questioned 
whether the average English law student would be likely to profit 
by an application of the “ case method ” of teaching. Doubtless, 
the English mind is essentially inductive ; but it is also, in spite 
of its independence, essentially reverent of tradition. And although 
the study of collections of “ Leading Cases ” had a considerable 
vogue a generation or two ago, it is a significant fact that, except 
in the way of aids to formal teaching (a use which Mr. Reed, quite 
rightly, regards as the very antithesis of the Langdell method), 
they seem to have experienced a considerable decline in popularity 
during the last twenty years. Is it possible that Mr. Reed, in his 
condemnation of the “ lecture,” is unconsciously assuming (doubtless 
.with some justification in view of the facts) that a “lecture” 
necessarily consists of a dogmatic statement of rules, intended to 
save the lecturer’s hearers from the trouble of working out the 
application of principles for themselves — in fact the dictation of a 



100 


LEGAL TRAINING IN AMERICA. 


“ piece ” to be committed to memory and reproduced, with as 
much relevance as possible, in the examination-room ? No English 
law teacher of repute would hesitate to condemn such a performance 
as heartily as Mr. Reed. The true function of the lecture is to 
suggest, not to dictate — to give the hearer an idea of the work 
which lies before him if he means to master a given topic, to warn 
him against pitfalls, to emphasize the relative importance of the 
different aspects of his subject, to sketch the background from which 
the formal rules of law emerge, and the process by which they 
emerge, and the social causes which produced them. If such 
an effort is supplemented (as it ought invariably to be) by 
tutorial discussion in which misimderstandings can be cleared 
up, by cross-questioning of tutor and student in a small class 
whose members learn from one another as well as from their 
official teacher, the student can then turn to his original sources, 
with the reasonable confidence that he will neither waste his time 
in unnecessary labour, nor absorb wrong beliefs which it may take 
him years to eradicate. The belief in the wholesome effect of a 
‘ sink or swim ” treatment for the average student is really a sur- 
vival of the Puritan creed that unnecessary suffering and difficulty 
are themselves stimulating and refining influences. To the excep- ' 
tional man they may be. In the average student they merely create 
a feeling of despair, followed, usually, by a resort to “ dope ” in 
the form of " cramming.” 

Indeed, as it seems to us, Mr. Reed himself admits, at least bf 
implication (p. 412), that the " case method ” of teaching is only 
applicable, even in the States, to a select minority of speciaily for- 
tunate or well-equipped students, and that the great majority of 
students use the “ textbook ” system. Unfortunately, he does 
not appear to explain exactly how this system works ; and it may 
be that we should do him (and American Law Schools) injustice 
in assuming that the students who follow this method are set to 
read certain portions of a given textbook, which are then expounded 
in cl^s by the teacher, and upon which the students are catechized. 
But if this assumption is correct, then we share heartily Mr. Reed’s 
condeimation of the system, which is even worse than the fancy 
portrait of the lecture which we seem to see beneath Mr. Reed’s 
treatment of the lecture method as out of date. In spite of the 
fact that the best English legal textbooks have been written by 
teachers-~by Blackstone himself. Dicey, Anson, Pollock, Maitland— 
and are, in fact, mainly reproductions of their lectures, the ,text- 
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book suffers from the lack of personality which only the oral teacher 
can supply. It often fails to answer the very questions which 
the reader wants to put. It cannot make allowance for individual 
differences and temperaments. And the professional textbook is 
positively dangerous in the hands of the student ; for it is very 
largely concerned with elucidating exceptional cases, and thus 
is apt to lose sight altogether of imdisputed principles. In any 
event, to handle a textbook as an inspired volume, the interpretation 
and absorption of which are the main objects of the student’s work, 
is to treat the student as a schoolboy, and to keep his mind in 
perpetual serfdom. We believe that every great textbook WTiter 
would feel indignation at the news that his w'ork was being treated 
in this way. 

It may perhaps have seemed a little unfair to Mr. Reed and the 
Foundation which has rendered his work possible, that these pages 
should have treated that work rather as a basis of comparison between 
American and English conditions and prqblems, than as a simple 
exposition of the state of legal education in the Union. But in 
truth, regarded as the latter, it is almost above criticism. We 
have ventured to hint at one or two matters upon which we should 
have liked further information. But it would be impertinent in an 
English review’er, without first-hand acquaintance with American 
conditions, to venture to question the accuracy or impartiality of 
.a work which, to judge by all appearance, is a masterpiece of 
.thoroughness and orderly arrangement. 



THE RAILWAYS ACT, 1921. 

{Contributed by Sir Lynden Macassey, K.B.E., K.C.] 

Oke of the most important matters of post-war recpnstgjgjto^i 
every country is rehabilitation of its railway system or syste^P* 
The prosperity of any country’s railways is primarily dependent 
upon the prosperity of the nation’s trade and commerce. During 
the war, not merely in belligerent countries, but also in those 
of neutrals, railways ceased to be operated upon a normal com- 
mercial basis, and where they were not national railways were 
either taken over by the Government of the country or else heavily 
subsidized out of national funds. At the same time, all operating 
expenses, especially in the matter of wages and materials, mounted 
rapidly. The result was that the end of the war saw all countries 
confronted with the problem of restoring their railway systems, and 
of placing them in a condition as far as possible approximating to 
pre-war efficiency. In countries where railways have been national- 
ized the problem is a different one from that in countries where 
railways are owned and worked by commercial companies, and those 
countries whose railway sj-stems have been devastated as a result 
of militarj.' operations are faced with a further problem pecyiiar to 
themselves. It is not within the scope of this article to describe 
the peculiar nature of the problem in the principal countries of 
Europe ; that will be found stated with clearness and brevity in 
Reconstruction in Europe — Section Seven, September 7, 1922.^ 
The intention of this article is to describe in outline the railway 
reconstruction legislation in Great Britain in regard to which 
there seems to be considerable misapprehension outside that 
country. 

In igig practically all the English railways were in the posses- 
sion of the Government under Section 16 of the Regulation of the 
Forces Act, 1871, and had been in that condition since August 4, 
1914. The w'ages of railwaymen had been greatly increased under 
Government orders. If one takes the rate of railwaymen’s wages 

* ^ Published by The Manchester Guardian (Manchester). 
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for a normal week in 1914 just before the war as 100. the rates of 
wages had increased by the middle of 1919 to about 230. Railways 
were, therefore, being worked at a heavy commercial loss, but 
this did not appear, as the Government was, in respect of its 
possession, paying to each company a sum of money per annum 
approximately equal to the amount of the Company’s net earnings 
for 1913. 

One of the Government’s first measures of post-war railway 
reconstruction was to pass the Ministry of Transport Act, 1919. 
The Minister of Transport immediately proceeded to increase rates 
and charges — none had been increased at all during the war — so 
as to reduce the charge on the national Exchequer. The Act 
provided that the Minister of Transport should, unless Parliament 
othenvise determined, be in possession of and have power to control 
rail'ways of which possession had been taken, for a period of two 
years after the passing of that Act, namely, until August 16, 1921, 
with a view to affording time for the construction and formulation 
of the policy to be pursued.’' The Unions representing the railway 
operatives and the railway clerks pressed strongly that this policy 
should be nationalization, but the Government declined to 
nationalize, and as an alternative passed the Railways Act, 1921. 
That Act provided for three main purposes ; its enactment is a 
landmark in the history of English railway legislation. 

It provided firstly, with a view to the reorganization and more 
efficient and economic working of the railway system of Great 
Britain ” that all the railways of England, Scotland and Wales 
should be constituted into four great groups, namely, the Southern, 
the Western, the North-Western Midland and West Scottish, and 
the North-Eastern, Eastern and East Scottish ; secondly, for the 
adoption of an entirely new basis of rates and charges ; and, thirdly, 
for the creation of a great conciliation machinery for the settlement, 
as between raihvay companies and their employees, of all questions 
relating to hours of work, rates of wages, and conditions of 
employment. 

Part I of the Act, '' Reorganization of Railway System,” cannot 
be said, so far as its grouping provisions are concerned, to mark the 
introduction of any new principle. The Stephensons, the* greatest 
railway pioneers, always maintained, according to tradition, that 
competition meant combination, and they were right. But in the 
early days of railway enterprise at the beginning of last century, 
competition was the basis on which the whole railway organism 
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was sedulously developed by the Legislature. Economic conditions, 
however, soon proved the absence of any real efficacy in competition 
as a factor operating for the protection of the public, so in the fifties 
there began a strong movement towards the amalgamation of 
small companies into larger groups. This perfectly natural and ■ 
inevitable result of the progressive evolution of industry never 
received, unfortunately, much sjnnpathy from Parliament. In 
the year 1S54 the first Railway and Canal Traffic Act was passed 
really to assuage popular apprehension of various railway amal- 
gamations which were proposed. This Act provided that every 
railway should afford both for local traffic and through traffic all 
due and reasonable facilities. It cannot be said that the Act 
restored equanimity. When, under the stress of economic pressure, 
further proposals for amalgamation were from time to time sub- 
mitted to Parliament, the most lively suspicion was always aroused 
in the minds of traders and the public, and many important Select 
Committees of Parliament and Royal Commissions were appointed 
to investigate how the community could be protected. 

The Regulation of Railways Act, 1873, with its well-known pro- 
visions for through rates, evidenced a further attempt by Parliament 
to mitigate the real or imaginary dangers thought to lurk iilherently 
in amalgamations. But in spite of the provisions of the Railway 
and Canal Act, 1854. and of the Act of 1873, and of the Railway and 
Canal Traffic Act, 1888, the difficulties of passing a private Bill 
through Parliament to effect a railway amalgamation of any 
importance were very great. Such a Bill always roused the fears 
even of the Government, and was used by trading orgastizations 
as an opportunity to extract all kinds of concessions, many quite 
unjustified and unreasonable, from the companies seeking to effect 
the fusion. In fact, so heavy was the burden of obligations which 
a company was ordinarily compelled to assume as the price of 
doing what the Railways Act of 1921 now says ought to be done, 
that it effectually damped the enthusiasm of the railway companies 
from attempting any large amalgamations. Had the Legislature 
during the last seventy years shown the least encouragement to 
railway companies desiring to consolidate individual systems into 
large groups or evinced any willingness to safeguard them from 
unreasonable demands by traders as the price of such amalgamation, 
there is no question whatsoever that the railway companies of Great 
Britain would long ago, on their own initiative, have effected a 
very large proportion of the grouping which they are now statutorily 
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obliged to carry out by the Act of 1921. Whether this grouping is 
going to result in important savings through economy of operation, 
which was one of the Government’s chief arguments in its favour, 
is somewhat open to doubt. To this question Mr. R. L. Wedgwood, 
C.B., C.M.G., General Manager of the North-Eastern Railway, 
in a most able article in Reconstruction in Europe — Section Seven, 
p. 400, refers as follows ; 



m 


It is unfortunate that the '' grouping '' of the railways, which is merely 
orxC feature of the Act, should have come to bulk so large in public 
discussion, and that the issue should so frequently be narrowed down to 
the single question, '' What savings will be made by grouping ? To 
the present writer that question appears both unanswerable and un- 
important. Unanswerable because the only savings that really count 
must be spread over years, and cannot by any ingenuity be isolated ; 
unimportant, because “ savings,"' to be permanent, can only flow from 
a sound basic organization, and are entirely dependent upon the establish- 
ment of the industry in a satisfactory relatioa to the trading public on 
the one hand, and to its employees on the other. These relations are 
fundamental, and, if they are neglected, savings "" realized in one year 
will be wasted in useless friction in the next, or swallowed up in the loss 
due to the progressive discrediting of the industry. 
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Tbe second great feature of the Railways Act, 1921, is the new 
basis it provides for rates and charges. In this respect its effect is as 
follows. Since the years 1891 and 1892 each railway company has been 
entitled to charge rates and make charges not exceeding the maximum 
rates and charges specified in the Schedule to the particular Railway 
Rates Sfid Charges Order Confirmation Act passed in accordance 
with the provisions of the Railway and Canal Traffic Act, 1888, and 
applying to the particular company. In other countries where the 
basis of railwaj? rates and charges takes the form of liberty to the 
company to charge up to, but not exceeding, a specified maximum, 
the company has complete liberty, apart from prohibition against 
discriminatory charges, to charge up to the maximum. When, 
however, the Rates and Charges Orders in 1891 and 1892 came into 
operation, and had the effect of reducing, in some cases materially, 
many of the existing charges of the railway companies, a number 
of the companies proposed to put up their other charges to the 
new statutory maximum by way of offset. This led to an outcry 
in the country and panic legislation in Parliament. There was 
passed by Parliament the Railway and Canal Traffic Act, 1894, 
which provided that if any railway company should, after December 
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31, 1892, directly or indirectly increase any rate or cliarge; and 
complaint was made, it should lie on the company to prove before 
the Railway and Canal Commission Court that the increase of the 
rate or charge was reasonable. This Act in practice really tied all 
companies down to the amounts of the rates and charges in operation 
on December 31, 1892, as their virtual maxima. If they increased 
a rate they had to prove, not the logical issue, that the total rate as 
increased was reasonable, but that the amount of the increase was 
reasonable — a veiy’ different question — which led to ridiculous re- 
sults. Assuming that the company could show that the total amount 
of the increased rate or charge was fair and reasonable, having 
regard to the services rendered and accommodation afforded by the 
company, ordinary people would think that that was sufficient to 
establish the equity of the increase ; not so the Act it insisted on 
proof, not of the reasonableness of the total charge, but of the 
increase. Therefore, companies had to prove, in effect, that as 
between the time that" the original rate was put into operation 
and the time when the increase was made, working expenses in 
respect of the particular traffic in question — not on the railway as 
a whole — ^had increased by at least as much as the increase in the 
particular rate complained of. This was an onus of proof that no 
railway company could possibly discharge in any but the simplest 
of cases. All this legislation is now swept away, and, following 
the American practice, railway companies are to be entitled to 
charge reasonable rates, leaving it open to any trader to complain 
before the Railway Rates Tribunal, a new Court set up under 
Section 20 of the Act, that the rate is unreasonable. 

The standard of reasonableness to be adopted by the Railway 
Rates Tribunal, in fixing, in the first instance, the standard charges 
which the companies are to make in the future, is laid down by 
Section 58 of the Act. That Section includes the following 
provisions : 

58- (i) The charges to be fixed in the first instance for each 
amalgamated company shall be such as will, together with the other 
sources of revenue, in the opinion of the rates tribunal, so far as 
practicable yield, with efficient and economical working and management, 
an annual net revenue (hereinafter referred to as the standard revenue) 
equivalent to the aggregate net revenues in the year nineteen hundred ^ 
and thirteen of the constituent companies and the subsidiary i:ompanies ' 
absorbed by the amalgamated company, together with : 

(a) A sum equal to five per cent, on capital expenditure forming the ^ 
basis on which interest was allowed at the end of the period 
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during which, the constituent companies and subsidiary 
companies were in the possession of the Government ; and 
{&) Such allowance as may be necessary to remunerate adequately 
any additional capital which may have been raised or provided 
in respect of expenditure on capital account incurred since 
the first day of January, nineteen hundred and thirteen, 
and not included in the expenditure referred to in the last 
preceding paragraph, unless it can be shown that such 
expenditure has not enhanced the value of the undertaking ; 
and 

(c) Such allowance as appears to the rates tribunal to be reasonable 
in respect of capital expenditure (not being less than twenty- 
five thousand pounds in the case of any work, and not being 
capital expenditure included in paragraph {a)), on works 
which enhance the value of the undertaking, but which had 
not at the beginning of the year nineteen hundred and 
thirteen become fully remunerative ; 

Provided that, in determining the sum which charges will, with 
efficient and economic working and management, yield, the tribunal 
shall, with a view to encouraging the taking of early steps for effecting 
economies m working and management expenses rendered possible by 
or in anticipation of amalgamation, take into consideration the economies 
effected by such steps already taken, and shall make such allowance in 
respect thereof as the tribunal may consider fair and equitable to an 
amount not exceeding thirty-three and one-third per cent, of such 
economies. 

The dominant conception in the theory of English railway rates 
which culminated in the Rates and Charges Orders of 1891 and 1892 
is pecuiiarly interesting and typically British. Perhaps the best 
description of it from the legal point of view is that contained in the 
well-known judgment of Mr. Justice Wills in Hall 6* Co. v. London 
Brighton and South Coast Railway Co., 15 at p. 536. This 

learned judge truly says : This notion of the raii’way being a 
highway for the common use of the public, in the same sense that an 
ordinary highway is so, was the starting point of English railway 
legislation.^' Accordingly, we find that the first railway Acts that 
were passed, entitled the public to bring on the railway their own 
engines and carriages provided they were approved by the railway 
company, and the owners paid certain specified maximum mileage 
tolls which w^ere levied on each passenger and on each ton of 
goods for the use of the railway road. The whole underlying notion 
of a toll-charge wns borrowed from the earlier Canal Acts* But 
soon companies obtained statutory authority themselves to supply 
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haulage power, and to make in respect of its provision a charge 
of such amount as they thought fit. Later, companies, in addi- 
tion to supplying the road and the locomotive power, obtained 
statutory authority to supply the carriages and the trucks, and 
convey the traffic themselves, and in respect thereof to make a 
reasonable charge for carriage. It was not long, however, before 
experience proved that it was impracticable for persons to use the 
railway as a highway and to bring their own locomotives and carriages 
upon it and demonstrated that only the owning or working company 
could really be the effective carrier on the railway. That led, about 
the year 1843, to a standard form of charging power in railway 
private Acts. For some four or five years after that date rail- 
way private Acts authorized railway companies to charge (i) a 
mileage road toll, i.c. for the use of the railway , {2) an additional 
mileage toll for locomotive power when supplied by the company ; 
(3) an additional mileage toll for transport in carriages or waggons 
of the company. Undfer this form of section a company itself 
acting as a carrier would be entitled to make a charge not exceeding 
the aggregate of road toll plus locomotive toll plus carriage or waggon 
toll. After 1845, a new system of charge was adopted by the Legisla- 
ture, and what was known as “ the Maximum Rates Section ” was 
inserted in all railway private Acts. That clause provided that a 
company should be entitled to charge (i) a road toll ; (2) a loco- 
motive power toll ; and (3) a carriage or waggon toll, and that whgi 
the company itself acted as a carrier it should not be entitled to 
charge more than certain specified mileage rates which were some- 
what lower per mile than the aggregate of the three tolls, the theory 
being that when the company acted as a carrier it was in a 
position to do the work of transport more cheaply than an outside 
carrier using the railway, and so make a lower charge. Up to 1891-2, ' 
this was the standard form of charging power on English railways. 
WTiat the Rates and Charges Orders of 1891 and 1892 effected was 
to group the railways’ own classification of merchandise into eight ( 
statutory classes, and to specify new maximum charges for each 
of those eight classes, and to give the railway companies express 
power to make, as they were doing, terminal charges. 

In early days it was the standard practice in certain districts and i 
on certain railways for large firms of carriers to construct, adjoin- | 
ing the company’s railway, their own goods stations in which they t 
loaded up into their own waggons the goods collected by them for | 
transit by railway, afterwards hauling out the waggons to the point I 
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of junction with the company’s railway of the'^siding into the goods 
station* The railway company merely conveyed the traffic on the 
railway from the point of junction and undertook none of the 
carrier’s duties of collecting or delivering the traffic to or from the 
. goods station or of loading or unloading the traffic therein or clerkage. 
This remains in law to-day an integral part of the basis of English 
railway rates and it will be interesting to see to what extent, if any, 
it will be modified under the Railways Act of 1921. When, for 
example, a trader owns a private siding connected with a railway 
station-yard, he may not be charged under the Rates and Charges 
Orders anything in respect of the provision by the company of the 
railway station or of services rendered by the company at the 
station to station traders ; he may only be charged for con- 
ve3^ance " on the company’s railway together with such additional 
amounts as may represent a fair charge for anj’ special services 
rendered to him as a sidings trader* The question then is where 
does ** conveyance ” begin and end upon tke railwaj^? That con- 
fronts the Courts with the very controversial question of deciding 
at w'hat point, assuming the goods station were owned as in old 
days by a private carrier and the railway company merely acted 
as conveyer to the entrance to the goods station, the company 
wmuld actually have dropped the traffic. Conveyance in law 
runs up to but stops at that point. It is naturally a problem 
founded largely on conjecture and one most difficult for the 
Courts to solve, and yet that is a task wffiich the Courts must 
undertake (see Foster v. Great Eastern Railway Co, [1920], 2 K.B., 
574 )* 

The Railways Act of 1921 provides for a new classification of 
merchandise and for the fixing of standard charges for the carriage 
of merchandise so classified. A Committee called the Railway 
Advisory Committee was appointed under Section 21 of* the Ministry 
of Transport Act, 1919, and that Committee has been engaged for 
some time upon the settlement of the new classification of merchan- 
dise wffiich is now practicalty completed. When it is finally approved 
by that Committee, then, under Section 29 of the Act of 1921, it 
will replace the old classification of 1891-2. The outstanding feature 
of the new classification is that general merchandise will be divided 
into some 21 different classes. There will also be separate classifica- 
tions for (i) dangerous goods and (2) live stock by merchandise train, 

(3) perishables and (4) non-perishables by passenger train. This 
is in order to approximate as far as possible to the tariff system 

12 
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in operation in continental and other countries. The scheme of 
standard charges is an entirely new arrangement so far as Great 
Britain is concerned. Formerly a railway company was entitled 
to make one charge for the transport of traffic, and provided the 
total of such charge did not exceed the aggregate of the several, 
amounts legally payable in respect of the services afforded and 
accommodation pro\'ided, the charge was legal. The total charge 
was not, however, built up in practice by the companies allocating 
a specific sum against each item of accommodation or service. It 
was such a total charge as the traffic was thought able to bear, 
and traders who desired to see whether they were being charged 
for accommodation or services not in fact provided could only 
obtain “ dissection ” or “ disintegration ” of the charge into its 
constituent elements by making the necessary application under the 
provisi^^jUS of the Railway and Canal Traffic Acts. When applica- 
tions f^^- subdivision were made the railway companies naturally 
were d.,j^’en to all kinds of empirical methods of disintegration, 
and iUg^itably so because the total charges had not been built 
up in first instance. In fact, the Railway and Canal 
Commission Court, jauU de miem, were frequently driven to 
disintegrate the total charge on what is called the “ Pidcock 
principle ” (see Pidcock v. M. S. & L. Railway Co., 9 R.C.T.C. 45) by 
ascertaining first what were the ingredient services and accommoda- 
tion actually provided, secondly, what would be the total authorized 
maximum charge, if the full legal charge for each ingredient^ of 
accommodation and service were made, and thirdly, then assuming 
that the total actual charge made by the railway comyariy was 
built up of actual constituent charges in the same proportion to 
the tota’ actual charge as the full legal charge for each ingredient 
of accommodation and services bore to the total authorized 
maximum charge. Now, however, a schedule of standard charges 
will oe constructed by the Railway Rates Tribunal following the 
form set out in the fourth Schedule to the Act of 1921, which will 
state for each class in the classification the standard charge for (i) 
conveyance per mile; (2) station terminal accommodation and ser- 
vices; and (3) service terminals, for example, loa(^g, unloading, 
covering and uncovering. Thus any trader, by toding in what 
class of the classification his goods are placed, can calculate for any 
journey the exact charge the railway companies are entitled to 
make for the transport of his commodity. This follows very closely 
the system in operation in foreign countries. 
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Uniform standard charges throughout a district assumes 
unifomiity of economic circumstances ; that, however, seldom 
exists. All kinds of conditions, for example, coastwise competition, 
canal competition, the competition between big centres of home 
production or consumption, competition with foreign countries, 
reflect materially upon the charges which a railway company is in 
a position to make. It would be a serious matter for the trade and 
commerce of any country if its railways were prohibited from 
making anything but standard charges. The Act of 1921 therefote 
provides that, subject to certain governing conditions, a company 
may make exceptional charges provided they are not less than 
5 per cent, or more than 40 per cent, below the standard rate which 
is chargeable. Examples exist abroad of countries which tried 
to enforce standard uniform charges on their railway systems, but 
were absolutely compelled under the stress of economic circumstances 
to abandon the attempt. Under present conditions something be- 
tween 70 and 80 per cent, of the general merchandise traffic of 
Great Britain is carried at exceptional rates, that is to say, rates 
below the class rate which is, or approximates to, the full legal 
maximum charging powers. One further effect of the Act of 1921 
is to sweep away the Railway and Canal Traffic Act, 1894, with its 
complicated and impracticable burden of proof. 

Another important matter for which the Act of 1921 makes new 
j;?rovision is to provide for the settlement by the Railway Rates 
Tribunal of the standard conditions of carriage which shall apply 
throughout Great Britain to the carriage of mineral, general 
merchandise, and livestock traffic by merchandise or passenger 
train, at ordinary or owners' risk rates. 

Mr. R. L. Wedgwood, who was closely associated on behalf of the 
railway companies with the negotiations between the Government 
and the railway companies which led to the Act of 1921, thus 
describes the position in Reconstruction in Europe, p. 400 : 

The rates provisions of the Act, coupled with the institution of the 
Rates Tribunal, may fairly be said to mark a new epoch in the relation 
of* the railways with the trading public* , The dead hand of the 1894 
Act is removed ; rates and fares are to be capable of continuous adjust- 
ment on a basis which will yield a fair profit ; and this adjustment is 
subject to the control of a permanent expert tribunal working on business 
lines* The provisions with regard to the fixing of rates are no doubt 
open to objection , the burden of railway charges is felt most keenly 
in periods of bad trade, and is least galling when times are prosperous ; 
yet the Act, rigidly interpreted, would increase the burden in the first 
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instance and lighten it in the second. The objection, however, is really 
one of detail ; it is recognized that in the long run rates must rise or 
fail with the general level of expenses, and one may trust to the common 
sense of the railways and of the business community not to use this 
recognition for the purpose of securing immediate and tempora^ry 
advantages. 

The third great purpose of the Act is to provide conciliation 
machinery for the adjustment of all disputes between railway 
companies and their railway operatives and clerks. Government 
policy in Great Britain in regard to industry generally continues the 
policy which of recent years has been voluntarily applied in the chief 
national industries, that of settling all questions in relation to 
working hours, conditions of employment and rates of wages by 
negotiation between the organizations representative of the em- 
ployers and those comprising the workpeople. That this policy 
should be extended and applied as widely as possible was the strong 
recommendation of the Committee usually known as the Whitley 
Committee appointed in October 1916. While in other industries 
the constitution of such joint committees is a matter of agreement, 
so far as the railway industry is concerned the Act of 1921 has 
put it on a statutory basis. Two sets of machinery are con- 
stituted, firstly, the Central Wages Board, which is to be a central 
wages board representative of railway managers and railway 
employees, and is to be the tribunal to which all questions of wage§^ 
hours and conditions are referred in default of agreement between 
the company and the unions. From the Central Wages Board an 
appeal lies to the National Wages Board representative notT)nly of 
management and of unions, but also of the users of railways, with an 
independent chairman appointed by the Minister of Labour. The 
decisions of either Board are not enforceable by any process of 
law. Inside each railway group conciliation machinery, consisting 
of district and national councils with a railway council for the 
whole of the railway, is set up. The writer perhaps cannot more 
succinctly describe the nature and the purposes of these councils 
than in the following words : ^ 

The Act provided that councils on the lines of the Whitley Councils 
should be established for each railway company on the general basis of 
schemes to be prepared by a committee consisting of six representatives 
of the General Managers' Committee of the Railway Clearing House and 

^ Labour PoMcy-^-Fake and True, p. 168. (London : Thornton Bntterwortli, 
Ltd., 1922.) 
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six representatives of the National Union of Railwa5niien, the Associated 
Societ}^ of Locomotive Engineers and Firemen, and the Railway Clerks' 
Association. These schemes, which have now been prepared, provide 
for; (i) local consultation; {2) local departmental committees; (3) 
Sectional Railway Councils, and {4) Railway Councils. At stations or 
depots vith a number of employees in a department or group of grades 
less than seventy-five, such emplo3Tes are to be entitled to appoint 
representatives to discuss local matters with the company's local officials. 
At stations or depots where the number exceeds seventy- five, a committee 
is to be set up, consisting of not more than four elected representatives of 
the emplo^/ees in the department or group of grades concerned, and not 
more than four representatives of the company. The objects of the local 
committee are to provide a recognized means of communication between 
the employees and the local officials, and to give the employees a wider 
interest ni the conditions under which their work is performed. A 
local committee is to discuss, (a) suggestions for the satisfactory 
arrangement of working hours, breaks, time- recording, etc. ; ( 5 ) questions 
of physical welfare: (c) holiday arrangements, fi) publicity in regard 
to rules ; {e) suggestions as to improvemenj:s in organization of work, 
labour-saving appliances and other matters , (/) investigation of 

circumstances tending to reduce efficiency ; and (g) the correct loading of 
traffic to ensure safe transit and the reduction of claims. Before a matter 
is ' discussed by a local committee it must first be submitted by the 
employees to the officials of the company in the ordinary manner, but, 
falling a satisfactory reply within fourteen days, it may be reported to 
the secretary of the emplo^^ees' side of the committee. The company 
in the same way must exhaust the constitutional machinery. 

Sectional Railway Councils will consist of not more than twelve elected 
representatives of the employees, and not more than twelve appointed 
representatives of the company, and not more than five Sectional 
Councils are to be established on any railway. Each side will have its 
own secretary, who will have the right to take part in the proceedings. 
If one takes a railway on which the whole staff of the company is divided 
into the usual five sections, viz., (i) clerks, station-masters, supervisors, 
etc. ; (2) locomotive men ; (3) traffic department men ; (4) goods 

and cartage staff, and (5) permanent way department men, platelayers, 
etc., each section will elect representatives to the Sectional Council, and 
the number of representatives of each section will be according to the 
proportion of the employees in the groups of the grades in the section. 
In addition, the number of representatives elected to each group of grades 
wiH be distributed as nearly as possible by districts. Sectional Councils 
mU deal with {a) local application of national agreements relating to 
standard salaries, wages, hours of duty and conditions of service other than 
subjects submitted directly to the Central Wages Board by railway com- 
panies or the trade unions ; ( 5 ) suggestions as to operating, working 
and kindred matters ; (c) other matters in which the company and the 
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employees are mtitually interested, such as co-operation with a view to 
secnring increased business, greater efficiency and economy, the well-being 
of the staff, recruitment and tenure of service, etc. ; (d) subjects 
remitted by the Railway Council to a Sectional Council. 

For each railway a Railway Council is to be appointed consisting of 
not more than ten representatives of the company and ten representatives 
of the employees. The representatives of the employees will consist of 
two members of each Sectional Council ; each side will have a secretary 
with power to take part in the proceedings. The Railway Council will 
deal with all matters with which a Sectional Council can deal, and which 
are of common interest to two or more sections, but it can deal with no 
matter before a Sectional Council has had an opportunity of considering* 
it. If a Sectional Council is unable to agree on any matter, the employees' 
side may refer it to the trade unions concerned, or the Council may, by 
agreement, refer it to the Railway Council. If a Sectional or Railway 
Council cannot agree on any question of the local application of national 
agreements in regard to rates of pay and conditions of service, the matter 
of difference may be submitted by the employees* side to the trade 
unions concerned, who takp it up with the company, and, failing agree-* 
ment, may refer it to the Central Wages Board. Before employees can 
submit any question to a Sectional or Railway Council they must first 
submit it to the company to consider in the ordinary way, but, failing a 
satisfactory answer within twenty-one days, the facts may be reported 
to the employees' secretary of the Council concerned, and the company 
itself must proceed in the same way. The working of the Railway 
Councils and Committees will be followed with the greatest interest by 
all concerned in the development of industrial conciliation machinery. 

It caimot be doubted that this conciliation machinery if loyally 
worked both by companies and unions, and there is no reason to fear 
that such will not be the case, ought to be productive of the greatest 
harmony and co-operation in the railway industry. Experience of its 
operation up to the present time affords good augury for its future 
success. But further experience will probably show that additional 
organization, not necessarily requiring statutory enactment, will be 
necessary. ^Ir. Wedgwood, in his article in Reconstruction in Europe, 
is of that opinion ; 

Two things are wanting to complete the new structure — ^first, a 
principle in accordance with which the broad general movements of wages 
may be regulated, and secondly, a procedure for linking the decisions 
of the Rates Tribunal with the findings of the National Wages Board. 

It is evident that the two bodies will deal with two sides of the same 
problem ; other things being equal, increased wages can only be met by 
increased rates, and a reduction of rates will entail a corresponding 
reduction of wages. If this were all, the problem would be relatively 
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simple it would be a mere question of addition or subtraction. But it is 
common knowledge that yon may increase charges withoiit increasing 
revenue ; the manufacturer and the traveller have the last word after all, 
and no tribunal can compel them to use the railway if the charges are 
more than they are willing to pay. The old principle of what the 
traffic will bear '' provides a very efficient maximum limit, w^hich cannot 
be disregarded either by the railw’ays or by the tribunal. And at the other 
end of the scale contrary forces come into play. Wages may be reduced 
to a point where the reductions no longer give reduced costs. To fix 
charges and wages in harmony with these two opposing forces will be the 
joint task of the two tribunals ; and it is not likely to be discharged to 
the best advantage of the public, the railways, and their emplo^^'ees unless 
some procedure is evolved which will enable the two tribunals to take full 
counsel with one another. 

Happily, no Act of Parliament is necessary to make good these 
deficiencies ; one may reasonably hope that the logic of circumstajices 
will in due course supply what is wanting. 

Such, in broad outline, is the effect of the Railways Act, 1921. 
Except in regard to a transitory provision dealing with railway 
statistics, the Act does not apply to railway companies in Ireland. 
The working of this great experiment, for it is a radical amendment, 
in fact reversal of the principles of English railway legislation, will 
be scrutinized carefully by most members of the community, for 
all have a direct and personal interest in its successful operation. 
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[Contributed by Arnold D. McNair, Esq.] 

Pre-war Prophecy. — In a passage which has now become classical, 
W. E. Hall ^ foretold the recent Armageddon : 

It would be idle also to pretend that Europe is not now (18S9) 
in great likelihood moving towards a time at which the strength of inter- 
national law win be too hardly tried. Probably in the next great war 
the questions which have accumulated during the last half century and 
more will all be given their answers at once. Some hates, moreover, 
will crave for satisfaction ; much envy and greed will be at work ; but, 
above all and at the bottom of all, there will be the hard sense of neces- 
sity. Whole nations will be in the field ; the commerce of the world may 
be on the sea to win or lose ; national existences will be at stake ; men 
ivill be tempted to do anything which will shorten hostilities and tend to 
a decisive issue. Conduct in the next great war will certainly be hard ; 
it is very doubtful if it will be scrupulous, whether on the part of belli- 
gerents or neutrals ; and most likely the next war will be great.’* 

In 1903 the late Professor Westlake, in giving evidence before 
the Royal Commission on the Supply of Food in Time of War, was 
asked ® : 

6963.— Mr. Chaplin : Have you formed, and can you give to the 
Commission any opinion of your own as to how far you think it probable 
that International Law woiiid be observed, generally speaking, in the 
event of wax between this country and one or more of the Great Powers ? 
— I think ifc would be obseiv^ed in what I may call ordinary wars, by 
which I mean to exclude great political convulsions, such as those which 
attended the French Revolution and Empire. What arises also in my 
mind is that any serious war with a civilized Power in which England 
might be engaged would probably be one of the great convulsions, and 
we should have not merely one, but more than one of the bigger States 
allied against us. 

^ Internaitonal Law {3rd ed.), Preface, August 1889. 

® Quoted, The^ Times, February 6, 1915. 
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6964.— That points to the fact generally that in the event of such 
a war as yon describe International Law would not be well observed ? 
— think we could not rely upon it in such a case as that/* 

Professor Garner’s Work/ — A very important book recently 
published by Professor J. W, Garner, Professor of Political Science 
in the University of Illinois, contains almost exhaustive material 
for estimating the validity of these prophecies of Hall and Westlake. 

The mass of data collected and arranged by Professor Gamer 
will prove of the highest value to diplomatists, publicists and students 
whose business or pleasure it may be to take part in the restatement 
of International Law after the rude shocks wLich it has sustained 
during the world war. Professor Garner’s task has been rather 
that of the recording angel, sitting above the battle and making 
every effort to find out exactly what was done by every belligerent 
and neutral, how far it accorded with international law as hitherto 
recognized, and, in so far as it failed to accord, what the defence is. 
His preface is dated April i, 1920, and he tells us that the manuscript 
of the book went to the printer shortly before the death of Professor 
Oppenheim (at whose request the book was undertaken) in October 
1919 A delay of a year or two would have placed at the author’s 
disposal a larger amount of material, particularly I should think 
from ex-enemy sources, but it is important that w^e should have 
the book at once while the resettlement of the world is still in pro- 
gi;ess, and the delay was wisely avoided. 

No one can read the book without a profound feeling of depression. 
In chapter after chapter the author narrates the generally accepted 
rule,*' the numerous instances of its violation during the recent 
conflict, the belligerent’s dishonest protest or cynical admission, 
and finally his excuse. '' Forbidden Weapons and Instrumentali- 
ties/’ " Treatment of Hostages and Prisoners,” ” Devastation of 
Enemy Territory,” ” Submarine Mines,” and ” Maritime War Zones,” 
” Submarine Warfare,” ''Land and Naval Bombardments,” "De- 
struction of Historic Monuments,” " Aerial Warfare,” '' Violations 
of the Geneva Convention,” and many other topics are dealt with. 
There is hardly an offence against the rules of war which could 
have been committed that was not committed. During war it is 
not always easy to estimate the truth of an allegation against an 
enemy. The interruption of mtercourse makes it difficult for Mm 
to state his case ; the passions aroused tend to obscure and bias 

^ Iniernatioml Lum and the World War* (Longmans, Green & Co., Two 

Yolnmes. 



%yh INTERNATIONAL CONDUCT DURING THE WORLD WAR. 

the judgment ; and scepticism is engendered by an uneasy feeling 
that “ atrocities ” make good propaganda — good for recruiting and 
good for fostering an “ offensive spirit.” These obstacles to clear 
vision are now removed, and we can read in Professor Garner’s 
pages a plain and, I consider, just narrative of facts and distribution 
of blame. His labours, not merely in selecting from official records^ 
and utterances such as judgments, diplomatic notes, and speeches 
by prominent statesmen and soldiers, but in rescuing useful data 
from a mass of ephemeral literature such as newspapers and narra- 
tives of war experiences, have resulted in a work which already is 
without doubt the^ classical source of information upon the inter- 
national lawyer’s aspect of the recent war. 

The German Invasion o£ Belgium. — This is a sordid story and I 
do not propose to tell it again Civilization has already pronounced 
a moral judgment upon it. But apart from the forum of morals 
was there anything to be said for it as a matter of international 
law or practice ? Everything that could be said has, we may 
depend upon it, been said by the German professorial corps which 
was mobilized to do battle by argument on this point. Professor 
Gamer’s analysis of their arguments and his dispassionate and 
temperate verdict will appeal to many as the most powerful part 
of his book. What possible lines of justification were advanced ? 

{I do not refer to Chancellor von Bethmann-Hollweg’s famous 
“ scrap of paper ” dictum, for that was an inadvertent lapse into 
candour on the part of a diplomatist who subsequently explained 
that he “ may have been a bit excited and roused ... at seeing 
the Jiopes and work of the whole period of chancellorship foing for 
naught.” ^ At least six lines of attempted justification within 
the limits of International Law have been put forward. 

{a) The Eight ol Self-pr®ervation. — It is one of the most vulner- 
able parts of the corpus of International Law that it should be 
possible to justify violations of the rights of another or of a recog- 
nized rule of law upon such a ground as this. And yet a string of 
respectable names can be cited in support of the existence of such 
a defence.* Such a defence goes to the very root of the existence 
of any body of international rules that may be recognized by the 
family of nations, and the possibility of resort to it carried within 

^ Quoted by Professor Garner, op, dt, voL it, p. 192, from wMcb it appears from an 
interview wMcb tbe Chancellor gave to a pressman in January 1915 that what he 
really meant was that among the reasons which had impeEed England into war 
the Belgian neutrality treaty had for her only the value of a ' scrap of paper * ** ! 

• See the writers quoted by Profesor Garner, op» cik, vol. ii, p, 193* 
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it a standing tlireat to the rule of law which it is the business 
of international lawyers and all other good citizens to foster. To 
apply for the moment the analogy of municipal law, the common 
law of England recognizes as a fact of human experience that when 
an aggressor strikes me or my wife or child, I shall not (as doubtless 
T ought to do, but for the imperfections of human nature) merely 
run and telephone for the police ; I shall hit him back. '' Nature 
prompts a man who is struck to resist ; and he is justified in using 
such a degree of force as will prevent a repetition.'' ^ '' Nor," adds 
Professor Kenny, " is it necessary that he should wait to be actually 
struck, before striking in self-defence. If one party raise up a threat- 
ening hand, then the other may strike." The common law recog- 
nizes self-defence, even anticipatory self-defence, as a fact of human 
experience and then proceeds to delimit its boundaries. To abolish 
it vrould be to legislate or to adjudicate in advance of human nature 
and public opinion, and to undermine the prestige of law by exposing 
it to a certainty of frequent violation 

But how do the international lawyei:> treat the problem ? 
They too recognize as a fact of human experience that nations will 
in the dire necessity of self-preservation violate the rights of other 
nations. But so afraid are they of exacting by their writings a 
standard to which all States will not conform, that their pronounce- 
ments upon the right of self-preservation are deplorably lax. Let 
us^take a few illustrations : Hall's chapter vii, ‘‘ Self-preservation," 
opens with the following alarming statement : 

In the last resort almost the whole of the duties of States are subor- 
dinated to the right of self-preservation. Where law affords inadequate 
protection to the individual he must be permitted, if his existence is 
in question, to protect himself by whatever means may be necessary, 
and it would be difficult to say that any act not inconsistent with the 
nature of a moral being is forbidden, so soon as it can be proved that by 
it, and it only, self-preservation can be secured. But the right in this 
form is rather a governing condition, subject to which all rights and 
duties exist, than a source of specific rules, and properly perhaps it cannot 
operate in the latter capacity at all. It works by suspending the oHi- 
gation to act in obedience to other-principles. If such suspension is 
necessary for existence the general right is enough ; if it is not strictly 
necessary, the occasion is hardly one of self-preservation/' 

In other words, a State whose existence is threatened (as the 
result of the actions and conduct of itself or of others) " must be per- 

^ Per Baron Parke, 2 Lewin 48, cited Kenny, Outlines of Criminal Lam (9t!i 
p. 154* 
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mitted — to protect ” itself “ by whatever means may be necessary” 
which are " not inconsistent with the nature of a moral being,” 
when by such means alone its “self-preservation can be secured.” 
The " nature of a moral being ” is apt to vary amongst the family 
of nations, and apparently the threatened State is the judge. 

Says Oppenheim ^ ; “ It is a fact that in certain cases violations 
committed in self-preservation are not prohibited by the law of 
nations.” And he proceeds to add that such violations “ are 
excused in cases of necessity only,” and that of this necessity 
every State must itself in the nature of things be the judge. 

And so Rivier : 

" WTien a conflict arises between the right of self-preservation of a 
State and the duty of that State to respect the right of another, the 
right of self-preservation overrides the duty. Primum vivere. . . . 
In certain cases a Government is bound to violate the rights of 
another country for the safety of its own. That is the excrise of 
necessity, an application otthe reason of State. It is a legitimate excuse. 

LawTrence ’ is equally unsatisfactory ; 

“ Every State is bound to respect the independence of its neighbours 
as a fundamental principle of International Law ; but a regard for its 
own safety is still more fundamental, and, if the two principles clash, 
it naturally and properly acts upon the latter.” 

He then seeks to obtain some support from private law ; “ The 
doctrine that self-preservation of what is more precious even than 
life overrides ordinary rules is in no way peculiar to the law of 
na:tions'. In every citilized State homicide is a crime of th§ greatest 
magnitude ” (it is not, but murder is), “ yet a woman who slays 
a man in defence of her honour is accounted blameless ” (of murder, 
yes, for her act amounts to justifiable homicide). 

Now' with the greatest respect for these great names and for 
the learned editors who are or may become responsible for their 
posthumous reputation, these doctrines are mischievous. If they 
regarded themselves merely as the recorders of the conduct of 
States and asserted that, as a matter of fact. States do ignore their 

I Inteyn^iional (istand and ed.), vol. i, s 130. Cited by Professor Garner, 
op. cit., vol. 11, p. 193. But Professor Garner’s quotation appears to be in part bteral 
and la part a summary. 

» Principles du Droit des Gens, vol i, p 277. Cited by Professor Gamer, op. cit , 
vol. ii, p. 193 - Eivier’s views are strongly contested by Westlake, International 
Law, pt. i {2nd ed.), p. 309. 

® Principles of International Law (3rd ed.), p. 117. 



INTERNATIONAL CONDUCT DURING THE WORLD WAR. 

, ^ # 

I obligations towards their neighbours when their very existence 

■ is challenged, well and good, that is the comment of history. Bnt, 

i tinless I mistake them, they are not content with being historians ; 

they proceed to lay down these principles as part of what they call 
law ; they use such expressions as must be permitted '' ; 
and then, rather shocked at the length to which they have committed 
themselves, proceed to give a few instances in which intervention 
for the sake of self-preservation is as justifiable as is the use of 
anticipatory self-defence by the common law ^ Dolus latet in 
generalihus, and it is, perhaps, not presumptuous to suggest that 
international publicists will do much to rehabilitate the somewhat 
tattered corpus of their science if they will make it easier to discern 
when on the one hand they are merely narrating the conduct or 
practice of nations and when on the other they are enunciating the 
rules which should govern the conduct of nations if they all conform 
to law. The fact that from time to time that law is broken affords 
no reason for making subsequent breaches progressively easier 
by using language so vague, so comprehensive, as to tempt the 
perpetrators of those breaches to justify their actions as being 
sanctioned^by writers upon international law.- 

Professor Garner's analysis of the German maxim '' Kriegsraison 
geht vor Kriegsmanier " and of the numerous excuses by German 
apologists for the invasion of Belgium forms one of the most in- 
teresting and trenchant parts of his book. As he points out, such 
a theory, when carried out to its logical conclusion, . . . w’’ould lead 
to the very negation of international law/' 

(b) Ofiier Lines of Attempted Justification. — A second plea in 
justification of the invasion of Belgium rests upon alleged French 
violations of Belgian neutrality. Professor Garner examines these 
allegations, but does not find them proved. 

This is of crucial importance, for there is no doubt that in the 
present state of international law and practice as recorded in written 
works on the subject, if a belligerent has sure information that 

1 It is perhaps unnecessary to state that these heretical views must not be 
attributed to Professor Garner. 

2 W^'estlake adopts a much stricter view upon self-preservation, International 
Lam, Pt. I (end ed.), pp. 309-17, and adds (p. 31 1), ** the contrast between, on the 
one hand, the generalizations which express whatever, with regard to self-preserva- 
tion, may be its actual condition from time to time, and, on the other hand, the rules 

( to be enforced by Government on the same subject, furnish an instructive instance 
of the difference, too often overlooked, between the laws of nature, which are the 
generalized expression of what is, and iural laws which kiy down what is to be 
i done.” 
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Hs enemy, in order to obtain a strategic advantage, is about to 
march an army across the territory of a neutral clearly too weak 
to resist, ... it would be impossible to deny him the right of 
anticipating the blow on the neutral territory/' ^ 

Germany has not yet satisfied the world that she had this 
sure information/' 

Again (c), it was contended that certain Anglo-Belgian con- 
versations of 1906 and 1912 constituted a breach by Belgium of 
her neutrality under the neutralization treaty of 1839 ; but, as 
Professor Gamer points out, these conversations were entirely 
based upon the happening of the contingency, which did in fact 
happen, namely, an invasion of Belgium by Germany, and so far from 
being contrary to the treaty of 1839 had '' in view the protection 
of the very neutrality which the treaty of 1839 was designed to 
establish and perpetuate/' * Still further pleas, mercilessly analysed 
by Professor Garner,® are (d) that the treaty of 1839 was superseded 
by the Anglo-French and Anglo-German Conventions of 1870 ; 
(e) that the German Empire did not succeed to the obligations of 
Pmssia under the 1839 treaty ; and (f) that that treaty had lapsed 
under the operation of the doctrine of reb^us sic stantibus. The 
perverseness with which some of these technicalities and subtleties 
have been laboured by apologists who must have known better will 
always remain a striking instance of the blinding or demoralizing 
effect of a too narrow type of patriotism. 

A Weakness of the Hague Conventions,— The reader of Professor 
Garner's book will find ample material for estimating the manner 
in w^hich the Hague Conventions have stood the strain of the recent 
war. There is one flaw common to a number of them to which 
attention should be directed. Clearly it was too much to ask 
that one belligerent should be bound by a Convention which Ms 
opponent had not ratified. But in their desire to ensure reciprocity 
the contracting parties appear to have gone too far. A number 
of Conventions contain the stipulations that should any single 
belligerent not have ratified the Convention that fact absolves 
all the other belligerents. Consequently we get the absurdity 
that the British and the German Empires are not bound by a 
Convention because Montenegro has not ratified it. And this 
absurdity is heightened when the failure to ratify by a power like 
Serbia having no seaboard absolves two maritime belligerents such 

^ Westlake, op. du, Pt. I, p. 315.^ * op dl, yoL ii, p. 209. 

® Op voL i, pp* 2iO"“2i. 
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as the' British and the German Empires from a purely maritime 
Convention in which Serbia could have no possible interest. It is 
gratifying to remember that in the Mows ^ Sir Samuel Evans refused 
to rest his judgment on this ground. The result of this rule w'as, as 
Professor Garner, points out,® that " none of the acts of the Con- 
ference of 1907 were legally binding on any of the belligerents during 
the late war,” because Bulgaria, Italy, Montenegro, Servia and 
Turkey had not ratified them. This is reciprocity run mad. Surely 
it would be enough to provide that non-ratification by one belli- 
gerent should only absolve his immediate opponent from observing 
that convention, and thus fighting with one hand tied behind his back. 

Effect of the War upon Municipal Law. — Turning to other aspects 
of the subject. Professor Garner also gives us a very thorough 
e.xamination ot the municipal law of the principal belligerent coun- 
tries, notably the United Kingdom, France, the United States and 
Germany, m their treatment of alien enemies and their property, 
of the accessibility of their Courts to en€mies, of trade and inter- 
course with the enemy, and of the effects of war upon contracts. 
He not only deals with what he and we would call the common 
law, but proceeds to trace the course of the emergency legislation 
to which every belligerent found it necessary to resort. 

It is impossible to review the w’hole ground comparatively, 
and three instances will suffice. 

{a) Accessibility of the Courts of Law to Resident Alien Enemies. — 
As is well known, the English Courts permitted alien enemies, who 
were resident in this country and had complied with the regulations 
requiriAg registration, to institute and defend actions,’ even if they 
were interned, ’ at any rate where that internment was in pursuance 
of general policy and not due to espionage or some other hostile 
act. Indeed, practically the only procedural disadvantage suffered 
by the alien enemy resident in England who behaved himself was 
that, ‘if and when mtemed, he was deemed by a somewhat curious 
prolepsis to be a prisoner of war and a writ of habeas corpus was 
denied to him. “ The English judges were fortunate in having a clear 
line indicated to them by decisions reaching back for many genera- 
tions. They had merely to substitute the modem ’ registration 

^ [19153 P. at pp. 12-13 Gamer, op. cit, voL i, p. 26. 

® Op ctt., voi. i, p. 19. 

® Porter v. Freudenberg [19x5], i K.B. 857 (C.A.)* 

^ S&haffenius v. Goldberg [1916], i K.B. 284 (C.A,)* 

® Liebmann's Case [1916], x KB. 26S. 

® Not so very modera. See 43 Geo III, a 185, s. 22. 
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under the Aliens Restriction Act, 1914, for such expressions as 
" commorant in the realm by the King’s leave and protection," 
and the alien enemy was brought within the raho decidendi of the 
ancient cases and held to be entitled to sue and to defend himself 
—an admirable illustration of the adaptability of the common 
law. 

The French Courts were not so fortunate and a vigorous con- 
troversy appears to have arisen,^ in which it would seem that the 
majority of the French jurists espoused the modern and more 
enlightened view which permits resident alien enemies to sue and 
to defend actions. There was no express legislation on the point, 
and the French Courts appear to have adopted no uniform practice ; 
but. Professor Garner tells us,= "in a number of cases — in fact 
in the majority of those in which the question was raised — the 
French Courts upheld the right of enemy subjects ” {i.e. resident 
in France) “ to sue both as plaintiffs and defendants.” He con- 
cludes ’ : “ Some [Courts] followed one rule, some another. The 
Court of Cassation does not appear to have passed on the question. 
It was unfortunate that the matter was never definitely settled 
by an Act of Parliament in the interest of certainty and uniformity 
of practice. It was a question of public policy which should have 
been dealt with by legislation and not left to the discretion of the 
Courts, with their conflicting opinions.” 

The practice in the United States substantially coincided with 
the English, and the following passage from a judgment of the Su- 
preme Court of New York will serve as an illustration : “ The resident 
subjects of an enemy nation are entitled to invoke the process of 
our Courts so long as they are guilty of no act inconsistent with the 
temporary allegiance which they hold for this Government.” * 

The German rule appears to have been, at any rate in theory, 
more favourable to the alien enemy than any of the foregoing in 
this respect, that it accorded a locus standi in judicio in a great 
many cases not merely to alien enemies resident within the German 
Empire but also to those residing outside it.® " Non-residence in 

1 Ganiw, op. cit., vol. i, pp. 136-44. s op, dt, vol. i, p. 143. 

® Op cii., vol. i, p 142. * Quoted by Gamer, op. at , vol. i, p. 136. 

5 Gamer, op. at , vol. i, p. 145. quoting Journ. of the Soc. of Comp. Leg., January 
p. 54> ■where it is also stated (p. 55) in a summary of some articles published 
in 1914 by Mr. C. H. Hnberich, that “ the emergency provisions taken as a whole 
are creditable to Germany and its juiispradence. They exhibit no spirit of ■vin- 
dictiveness.’’ I do not know whether this pohcy -was followed throughout the 
war. 
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Germany only involves this difference, that the alien enemy majr be 
required to give special security for costs/' But there is some 
evidence that the exercise of the privilege of litigation by non- 
resident enemies was attended by serious difficulties. 

(b) The Status of LoeaUy Incorporated Companies having mainly 
enemy SharehoMers. — Here we find more marked divergence among 
the various belligerents. In England the commonly accepted 
view at the outbreak of war was that a corporation took its character 
from the country in which and under whose law^s it was incorporated, 
without regard to the national status of its individual members ; 
the corporation is a distinct juristic person and derives its character 
from the country which conferred personality upon it. But in 
1916 the House of Lords, reversing the decision of five out of six 
members of the Full Court of Appeal, laid it down in the famous 
case of Daimler Co! v. Continental Tyre and Rubber Co.,^ that the 
country in which and under whose laws a corporate body was 
incorporated is merely a pnma facie test gf its status and will give 
place to the test of the national status and character of its agents 
or the persons who are de facto in control of its affairs ; and that 
the national status and character of the shareholders, while not in 
themselves affecting the character of the company, are relevant to — 

The question whether the company's agents or the persons in de facto 
control of its affairs are in fact adhering to, taking instractions from, 
or acting under the control of enemies.'' 

So in the Daimler Co.'s Case, where the secretary held one share 
out of '^,000, and was the only shareholder and the only officer 
of the company who was not an enemy resident in enemy territory, 
the burden of proving that it was not an enemy as tested in the 
manner above indicated might well be thrown upon the company, 
and an investigation by the Court of first instance would be required. * 

^ [193:6] 2 A.C. 307. See also In re Hilckes, ex parte Muhesa Rubber Plantations. 
[1917] I K.B. 48 (C.A.) ; The Polzeath, [1916] p. 241 ; The SL Tudno, [1916] p. 291 ; 
The Bamhorn, [1919] A.C. 993; Elders Fyffes, Lid. v. Hamburg A mertkanisehs 
Packetfahrt A.G., [1918] 34 T.L.R. 275 (C.A.) ; In re Badische Ca, [1921] 2 Cb. 331. 

® It is worth noting that the nature of the personality of a registered company 
has since been considered by the Court of Appeal in Commissioners of Inland Revenue 
V, Sansom, [1921] 2 K.B, 492, and that the general tendency of their judgment is 
to reaffirm in the purely domestic sphere the principle of the distinct existence 
of a corporation and of its corporators as laid down in the famous one man com- 
pany " case, Salomon v. Salomon 6- Co., [1897] A.C. 22, a principle which the Daim- 
ler Co.'s case shows tis has very definite limits in determining questions of enemy 
status. 

13 
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'The New York Supreme Court, we learn from Professor Gamer, 
declined to follow this decision, and held that — 

“ A New Jersey corporation, a large majority of the shares of which 
were owned by a German corporation and a German subject resident 
in Germany, was an entity separate and distinct from its stockholders, 
and was therefore entitled to maintain an action.” 

To the same effect is the opinion of the law officers of the United 
States Department of Commerce on the subject of a certain fleet 
of merchant vessels bought from enemy and other owners by a 
Danish subject with money coming from enemy sources and there- 
upon transferred to the newly organized American Transatlantic 
Company whose chief officer was a German-American citizen. 
The company applied for the admission of the vessels to American 
registry as being "American owned ships,” and the law officers 
of the Department expressed the opinion that “ since the owners 
were a firm incorporated under the laws of Delaware, it mattered 
not who owned the stock* or where the company obtained the funds, 
and the vessels were therefore entitled to American register," ^ 
and they were so registered. Which, however, did not prevent 
British and French cruisers from capturing several of them or the 
British Prize Court and the French Council of Prizes from con- 
demning them. 

In France it appears that most jurists accepted the separate 
entity theory, which found favour with the Courts of the United 
States, and the English Court of Appeal, but under the stimulus 
of a circular from the French Minister of Justice issued in July 
1916, instructing the Courts that “ those (companies) winch were 
apparently French, but which on account of their direction or whose 
capital was wholly or in major part owned by enemy subjects, 
must be assimilated to the status of enemy companies,” the French 
judges held a number of such personnes morales to be really enemy 
in character though incorporated in France.® 

(c) The Treatment o£ Pre-war Contracts crossing the Line 0! 
War. — It is difficult to agree with Professor Garner’s statement of 
the Anglo-American doctrine upon this subject, at any rate so far as 
the law of England is concerned. It is true that there are at least 
three possible rules to follow: (i) dissolution, (2) suspension, 
(3) no effect at ail. (If the enemy party to the contract is resident 
on this side of the line of war, then the fact of his becoming an enemy 

^ Gamer, op. cit, vol. i, pp. 198-9. s Garner, op. eit., vol. i, pp, 5. 
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on the outbreak of the war does not affect the contract, even if he 
is interned.) But we are concerned with contracts, one party 
to which is voluntarily resident or carrying on business in enemy 
territory, whether an enemy by nationality or not. Professor 
Garner leaves us vith the impression, unless we misinterpret him, 
that as regards these pre-war contracts — those which cross the 
line of war — in his view " the general rule is that war does 
not ipso facto terminate such contracts, but merely suspends the 
rights of the parties — that is to say, they cannot sue on them 
until the return of peace,” It is true that this view was current upon 
the outbreak of the recent war, verj' largely as the result of certain 
obiter dicta in Janson’s Casef but the experience of the war has been, 
at any rate in England, that although suspension may be theoreti- 
cally a possible alternative, the Courts have not succeeded in 
finding many contracts the operation of which they are prepared 
to suspend. Probably the shareholder’s contract of membership 
of his company is one instance of suspensi«n * ; and a policy of life 
insurance is another.’ But the general rule, if there is one, is 
in favour of dissolution, abrogation, discharge, as the result of the 
outbreak of war, with this addendum that in the case of contracts 
which are " the concomitants of the rights of property ” [e.g. 
partnership), while the contract itself (e g. the relation of partners) 
is abrogated, the property [eg the enemy partner’s share in the 
assets) is preserved ; for, as Viscount Finlay, L.C., said in January 
1918, “ it is not the law of this country that the property of enemy 
subjects is confiscated ” * ; or, to be more up-to-date, it was not the 
law untibthe Treaty of Versailles and the ensuing Treaty of Peace 
Act, 1919, made it so. 

i [igo2] A.C. at p. 493 ; explained by Lord Dunedin in Eft&l Buber S* Co, v. 
Rio Tmto Co,, [19x8] A.C. at p. 269. 

» Robson V. Premier Oil and Pipe Ltne Co,, [1915] 2 Ch. 124 (C.A.) ; DaimUt 
Co,*s case [19^:6], 2 A C. at pp. 330 and 352. 

® Sehgman v. Eagle Insurance Co , [1917] i Cb. 519. In this case the plaintiff, 

I a surety, did not become, as Professor Garner states (op. cit, vol i, p. 245), an alien 

j enemy ; it was the ‘ * life * ' insured who became an alien enemy, and he was not a party 

I to the action, nor can we understand Professor Cameras statement that in Elders S* 

I Pyffes, Ltd. v. Hamburg Amerikanischs Packetfahrt A.G , [1918] 34 T.L.IL 275, 

I a contract between an English firm (a company carrying on business in England 
though controlled from America) and a German company registered in England 
" was only suspended for the period of the war/* The German company was in- 

4 corporated in Germany, not in England, and the contract was declared by the 

I Court of Appeal to have been dissolved by the outbreak of war and not merely 
suspended. 

* Hugh Stevenson <8^ Sons v, A. -G. fur Cartonnagen Industrie, [1918] A.C. at p. 
i 244, 
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The French attitude appears to have been determined not 
upon general principles, but by the issue of official decrees, the 
net efiect of which Professor Gamer tells us was that those 
pre-war contracts, the execution of which would benefit the enemy, 
were suspended, but those, the execution of which would not . 
have that effect, “ remained unaffected, and their stipulations 
might lawfully be performed.” ^ So partnerships were “ merely 
suspended ” (and not as in England abrogated) ” for the period 
of the war and not abrogated if the house was situated in 
France and the partnership was organized in pursuance of French 
law. Enemy partners . . . were incapacitated from exercising 
their rights.” • 

The German attitude was, at any rate at first, even more lenient 
than the French. The German law in force upon the outbreak 
of war did not prevent the making or performance of contracts 
with enemies across the line of war, and “ none of the early German 
ordinances relating to trade with the enemy, the right of access 
of enemy aliens to the Courts, or the sequestration of enemy property 
contained any prohibitions in respect to the making or performance 
of contracts.” ® But an ordinance of December 1916 empowered 
the Chancellor, by way of reprisal, to declare upon the petition of a 
German party the annulment of most commercial contracts entered 
into with enemy subjects. As Professor Garner elsewhere points 
out, the benefit likely to accrue to Germany from intercourse vrith 
her enemies outweighed the possible injury— a fact which may 
explain the lenience or laxity of the German law towards trade 
and contracts with enemies. ‘ « 

Some other Recent Publications. — M. J. de Louter’s work, 
Droit International Public Positif^ has recently been translated 
by him into French at the request of the Carnegie Endowment for 
International Peace (of which the Division of International Law 
is under the direction of Mr. James Brown Scott). It presents 
from the point of view of a partisan convaincu de Vecole posifiviste 
an account of international law as it stood in 1914, though since then, 
hoitleverse et d peu pres detniit, as he remarks in his preface. The 
Carnegie Endowment has laid those interested in international law 
under yet another debt by thus rendering accessible to a wider circle 

1 op. dt., vol. i, pp. 254-5. » op. cit., vol. i, p. 260. 

* op. at , vol. i, p. 257. t op. cit., vol. i, p. 240. 

la two volumes, published by the Oxford University Press. There is a 
table of contents, but surely an index would have greatly increased the ^alue of 
the work. 
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the work, written in Dutch in 19x0, of a fellow-countryman of 
Grotius and Bynkershoek. Two other volumes ^ recently published 
by the Carnegie Endowment are valuable in estimating the position 
of international law as it stood before the recent hotdeversement, 
Proceedings of the Hague Conference of 1899, the first of three 
I’olumes of the Proceedings of the Hague Conference of 1907. It 
is useless to build anew without understanding what has gone 
before, and if itjs true, as M. de Louter hopes, that aprh une 
maladie aigue et une defaillance fatale international law est prM i 
se relever pour recomrnencer une carriere honorable et kittle it is only 
by a close study of the mistakes and illusions of the past that 
this can be done 

The Future. — But will it be done ? Has international law une 
carriere honorable et utile in front of it ? Not if it merely follows the 
pre-war line of development. Not unless there is a real change of 
method on the part of international publicists, and a real change 
of heart on the part of peoples and their servants, the statesmen and 
diplomatists, the sailors and soldiers. How many cases are there 
on record of a consensus of opinion of prominent international 
publicists throughout the civilized world upon the rights and 
wrongs of some important international incident ? Take the 
British operations against Denmark in 1S07. Were they or were 
they not justifiable ? What degree of international unanimity 
C.;dsts on this question ? British writers say Yes, on the ground of 
self-preservation ; many Continental writers say No, and M. de 
Louter regards the British operations as violence abominable. Inter- 
national lawyers must become more international. Patriotism 
is not enough ; witness the German apologia for the invasion of 
Belgium. Again, when public servants attend an international 
conference, such as the Hague Conferences, it is hopeless to expect 
any real progress if the delegates are instructed, as has happened 
too often in the past, to adopt a purely national attitude, only to 
concede what their own countries can afford to treat as immaterial, 
and not to consent to an3d:hing which may in any way be detri- 
mental to their material interests, however beneficial to the world 
at large. And, above all, while we may yet be far removed from 
a true international sanction we have in the League of Nations, 
if we want it, the opportunity of creating a watchful, active, 
living, international conscience, which can promptly investigate 
allegations of breaches of international law, whether in peace or 
^ In Englisla, also pnblislied by the Oxford Ujpaverslly 
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in war, and promptly condemn when those allegations are found 
to be true. 

Hall, in the preface quoted at the beginning of these remarks, 
said that "if the next war be unscrupulously waged it also 
will be followed by a reaction towards increased stringency of law." 
If the unscrupulous methods of the recent war have, as Anatole 
France said, “ made war a monster too ugly to live,” Hall’s prophecy 
may be more than fulfilled. 



THE CRIMINAL LAW AND THE CRIMINAL 

INSANE. 

[Coniribuiei by Dr. Letitia Fairfield.] 

The \"ear 1922 will be memorable in the annals of criminology 
for a murder trial of exceptional interest both on account of the 
medico-legal problems involved and for the permanent mark it 
will leave on the criminal law. The sordid and brutal murder per- 
petrated by Ronald True has not only led to a fierce and prolonged 
controversy among high authorities in law and medicine over that 
individuaFs fate, but it produced the naost important pronounce- 
ment on the law as regards crime and insanity made by the Court 
of Criminal Appeal since that body came into existence, and further, 
led to the appointment of a Committee by the Lord Chancellor 
to reconsider the whole question of the Criminal Responsibility 
of the Insane. That such reconsideration is urgently needed was 
apparent from the confusions and misconceptions which revealed 
themselves at every stage of the True case 

It is a remarkable fact, however, that in the trial which has 
revived the old controversy over legal tests of responsibility, the 
validity of the said tests from the medical standpoint, wLich is 
usually the point on which criticism is focussed, was not in issue at all. 
Inadequate and fallacious as the Macnaghten tests may be, it is 
clear that as put to the jury by Mr. Justice McCardie, they were 
broad enough to cover the case of Ronald True. Four questions 
were left to the jury : 

1. Did the prisoner destroy the life of Gertrude Yates ? 

2. Did he at the time suffer from mental disease ? 

3. Did he at the time suffer from such defect of reason, from 
disease of the mind, that he did not know the physical nature 
and quality of the act ? 

If he did not, he would be guilty but insane. 

4. Did he know that what he was doing was morally wron^ accord- 
ing to the standard of his fellow citizens ? If he did not, there again 
the prisoner would be guilty^but insane, 
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The learned judge added : 

" Even if the prisoner knew the physical nature of the act and that 
it was morally wrong and punishable by law, yet if he was by mental 
disease deprived of the power to control his actions, then, in his view, 
the verdict should be. Guilty, but insane.” 

It will be recalled that the four medical witnesses were unani- 
mously agreed that True was certifiably insane, that he had delu- 
sions and other S3nnptoms of mental disease, and that by reason 
of such disease he did not know that his act was right or wrong, 
though he did know it was punishable by law. The medical evi- 
dence would have fully entitled the jury to answer question 2 in 
the affirmative and question 4 in the negative, and return a special 
verdict, if it had been accepted. The difficulty lay simply in the fact 
that the jury did not believe the doctors and did believe that True’s 
crime arose from wickedness and not insanity. Whatever the law 
regarding insanity as a defence had been, and however it had been 
presented by the judge, it is difficult to imagine that the verdict 
would have been other than it was. 

This rejection of medical evidence on what is essentially a medical 
question is such a remarkable and unusual event in modem English 
Courts, that it is worth wMle to investigate it further before pro- 
ceeding to discuss the broader issues indirectly raised by this trial. 
The impression has gained ground that doctors and lawyers are 
constantly in conflict over the defence of insanity, and that medical 
men are habitually advancing wild theories in the Courts which 
if accepted would undermine the whole administration of justice 
and prevent the punishment of anyone at all. This is wholly con- 
trary to fact.‘ In criminal trials for many years past, the con- 
cordance of opinion between judge, jury and medical witnesses 
has usually been very close, and the verdict is rarely disputed by the 
public. A prison doctor told the writer recently that he had given 
evidence in nearly a thousand cases, and in only two of these had 
his opinion as to the prisoner’s mental condition been rejected by 
the jury. Where the defence of insanity fails it is usually supported 
by a single expert witness, and it is noteworthy that in every case 
until the one under discussion, the Court of Criminal Appeal had 
taken the view of the prison doctor, whether for or against the 
prisoner. Yet although the eleven doctors, all experts in psycho- 

' ffi. V. Cheimynd, 1919, in which an impudent and ingenuous plea of " epileptic 
double personality " was raised by a motor-car thief, is one of the few exceptions. 
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logical medicine, who saw True after his arrest all considered 
insane or a moral imbecile or both, and no doctor could be found 
to give rebutting evidence, the Court and the public were not con- 
vinced. 

A unique combination of circumstances rare in themselves 
accounted for this unfortunate result. In the first place. True 
was unlucky enough to suffer from two pathological mental condi- 
tions which are entirely outside the experience of the vast majority 
of laymen and of most doctors. As testified by Dr. Norwood East 
and his colleagues, True’s conduct and history indicated “ mental 
disorder from birth” to which had been superadded morphia insanity. 
To the uninitiated his delusions, unprovoked violence, phantasies, 
braggadocio, were just a series of unrelated eccentricities ; to the 
experienced they presented a characteristic picture of mental 
derangement aggravated by morphia. It was equally clear that 
the “ mental disorder from birth ” was chiefly a moral deficiency, 
of the kind to which the law' has given statutory recognition in the 
" moral imbecility ” clause of the Mental Deficiency Act 1913. 

The diagnosis of these rarertypes of mental disease is an extremely 
difficult matter for the most experienced and skilled medical psycho- 
logists, and it is hardly surprising that the jury failed to realize 
the significance of True’s record. They did not realize that super- 
ficial “ smartness ” may be exhibited by a mind utterly lacking 
in jthe qualities necessary for forming sane judgments, on which 
the normal concepts of conduct are based. As Dr. Mercier pointed 
out * : “ The cardinal feature of moral imbecility is the combination 
of persistent vicious or criminal conduct with initial mental defect,” 
but the defect in mind frequently shows itself as a weakness of the 
higher mental faculties only. The defective may be described hs 
a ‘‘ clever fool,” often capable of acquiiing a certain amount of 
learning, but lackingin power to adapt his knowledge to circumstances 
or to foresee the consequences of his actions. It was highly charac- 
teristic that the only people who thought True sane were those 
who hardly knew him. Casual acquaintances might 1 end him money, 
but his intimates in the Air Force, in West Africa, and in social life 
had a uniform tale of crazy deeds and considered him “ utterly 
irresponsible.” His family, who presumably knew him best of 
all, becoming aware that he was going about looking for an imaginary 
persecutor with a loaded revolver were taking active steps to have 
him certified as insane before the tragedy happened. 

^ The PmcftHomr, October 1917. 
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‘The second influence adverse to the prisoner was the curious 
inverted snobbery aroused by the rumour that True’s relatives were 
titled people. A deplorable outburst of public spite was accentuated 
by the execution of Jacoby, an eighteen-year-old lad in humble 
circumstances, whose case for mercy, whatever its merits, was 
wholly different from that of True, as the question of mental condi- 
tion was not in issue. But the cry of “ one law for the rich and 
another for the poor ” is too valuable a piece of propaganda to 
be wasted even where it is wholly inapplicable.* 

The final and probably overwhelming obstacle to the acceptance 
of True’s plea of insanity was, however, the fact that he robbed as 
well as killed. A careful study of public opinion, as reflected in the 
press and in conversation, will show that to the popular mind the 
presence or absence of an intelligible motive is the practical test 
of sanity. No question as to degrees of responsibility is ever raised, 
for example, in the case of a loving wife and mother who murders 
her children. And it vfks noteworthy that at the trial of Walker, 
the young footman who murdered a district messenger boy, the 
verdict of “ Guilty, but insane ” was given unhesitatingly by the 
jury and endorsed by the public without a word of protest, although 
the medical evidence of insanity was of the weakest kind.* There 
was much to show that the prisoner knew what he was doing through- 
out and that he knew that he was doing wrong. But Walker’s 
motive was the gratification of abnormal desires, pnintelli^ble 
to the average man and therefore accepted as prima facie evidence 
of insanity. If his victim had been a girl whom he wanted to assault 
and not a boy whom he wanted to torture, the public vefSict on his 
deed would have been very different. There is much good sense 
in the popular judgment, but it is inadequate to meet fairly all 
varieties of mental disorder. In order to judge whether normal 
motive is necessarily a proof of sanity “ we have to compare the 
amount of pleasure enjoyed with the magnitude, the certainty and 

^ Two curious parallels to the True- Jacoby incident have occurred in recent 
"times. In July 1S99 there was great dissatisfaction over the acquittal of Miss Peter- 
sen, who shot a man under the influence of religious and erotic delusions, her fate 
being contrasted "with that of Mary Ansell, a month earlier. Ansell was a working 
girl of iB who had poisoned her sister for insurance money with much cunning and 
dehberation. The cases of Townley and Wnght furnish another example. 

2 With all respect to the eminent alienist who gave evidence on behalf of Walker, 
the suggestion of epEepsy put forward was wholly at variance with the evidence. 
The prisoner on many occasions after his arrest gave a continuous and accurate 
narrative of the crime to the offiLcials. Medical authorities are unanimous that 
in epileptic automatism no memory of the acts done during automatism is carried 
through to the normal state.— See TU Times, June 23, 1922. 



THE CRIMINAL LAW AND THE CRIMINAL INSANE. 195 

• 

the proximity of the evil that is incurred.” ^ A gigantic danger 
risked for the sake of a small gain which might have been attained 
by other means, may be as strong evidence of insanity as no motive 
at all. It is suggested that the murder of Gertrude Yates was a 
case in point. Furthermore, the efforts at subsequent concealment 
of which much was made at the trial would have been unworthy 
of a child of seven engaged in stealing jam and only serve to demon- 
strate the gulf between the minds of True and the normal adult 
mind. 

If the difficulties which emerged in True’s case were adventitious 
and in no way created by the present state of the criminal law^ the 
restatement of the law by the Court of Criminal Appeal ‘ opened a 
rich possibility of trouble for the future. Summed up briefly the 
situation is now this : the Macnaghten rules havmg been re-estab- 
lished in ail their rigidity, only those persons who did not know the 
nature and quality of their act, or did not know that it was morally 
wrong, are to be allowed the benefit of the’verdict “ Guilty, but in- 
sane,” however insane they may be in other respects. It was 
intended by the learned judges who framed the answers to the 
historic questions m 1843 that the tests imposed should in fact dis- 
tinguish, as among alleged lunatics, between those who were ” re- 
sponsible ” for their acts and those who were not. It has been 
repeatedly showm in the intervening eighty years that these tests 
do.nothing of the sort. If literally interpreted they lead to results 
revolting to any civilized conception of justice. 

Consider the first question which the jury is asked to decide : 
Did the' prisoner know the nature and quality of the act ? A 
negative answer would of course be conclusive as regards his re- 
sponsibility. But such an answer can very rarely be given. And 
a positive answer leads nowhere. It happens that in disease of 
the mind, the ability to know what is actually being done by the 
body at any particular moment is not often affected and may be 
retained when other vital fimctions of the mind are for one reason 
or another in abeyance. A disordered mind retains power of per- 
ceiving messages conveyed to it from the senses, including the tactile 
and muscular sense, so that an individual knows what physical act 
he is performing, even when power of controlling such acts, or of 
foreseeing their consequences, or comprehending their moral sig- 
nificance, is gone. A doctor can very rarely testify in the witness- 

* hr. Mercier, Allbutt and Rotteston’s System of Medicine, vol. viii, p. 280. 

• C.C.A. Reports, Juae 1922, p. 166. 
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box that the prisoner did not " know what he was doing,” but he | 
might often truthfully add that it was the only thing he Aid know | 
at the moment. It has been pointed out by distinguished alienists 
that only for patients in acute delirium and in certain epileptic 
states could this question be answered in the negative. i 

The second question, which is concerned with the prisoner’s ‘ 
knowiedge of whether the deed was right or wrong according to the *" 
law of the land, or “ according to the standards of his fellow citizens," 
has a specious appearance of being exhaustive and conclusive, 
but it fails to conform with the known disorders to which the 
human mind is subject. A lunatic may, for example, have delusions 
which concern the very nature of right and wrong or the adminis- 
tration of the law. He may believe that he is the direct and sole 
recipient of a higher law which compels him to act counter to ordi- 
nary morality : e.g. Miss B. Petersen,^ who shot a man under the 
direct instructions of the Almighty, having invited a clerg5Tnan to 
witness the deed. He nK.y think, as did a lady known to the writer, 
that all policemen are Jesuits in disguise and all judges secret Papal 
emisssaries, and that it is the duty of all good Protestants to outwit 
them. Again, many a lunatic, confused, deluded or incapable of 
coherent thought, recognizes dimly that a policeman or asylum 
attendant " at his elbow ” would restrain the acts he desires to 
do, and is yet quite incapable of appreciating any moral obligation 
to restrain himself from doing such acts if no one is there to stop Mm. 

There are also the common examples of profound emotional 
disturbance such as are found in manic-depressive insanity. 
Memory and the power of consecutive thought and speeSi may be 
more or less preserved, but the patient’s normal standards of con- 
duct and dealing with his fellow-men are swept away in the gigantic 
rush of abnormal feeling. Moral standards, if remembered, mean 
nothing. An eminent professional man in a maniacal state will 
smash a collection of valuable china in order to enjoy the noise 
and the consternation of the owner. A good housewife under the 
hideous shadow of melancholia will sit weeping all day while her 
home goes to ruin. She may indeed murder all her children, some- 
times tMnking that they are to be tortured, sometimes without any 
specific delusions, but merely to help them out of an intolerable 
world. That her deed is contrary to law she knows, for she speaks 
of hanging for it. For these tragic figures the criminal law provides 
no loophole in theory. A former superintendent of Broadmoor 
1 The Times, Jxily|i3, 1899. 
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stated that a strict application of the rules would have hanged iBore 
than half the women in his asylum for the murder of their children. 

It would be possible to extend indefinitely this review of persons 
whom no reasonable man would hold responsible for their acts, and 
are yet technically considered responsible by the Criminal Courts. 
The inconsistency appears to be due to certain fundamental psycho- 
logical errors held by the learned judges who framed the Macnaghten 
rules. Without raising contentious points about determinism and 
the freedom of the will, one may w’eil object in the first place to 
a'ujjreness of certain facts being made the one test of responsibility. 
Did the prisoner know the nature and quality of the act ? Did he 
kmis) that the law cr his fellow citizens considered it wrong ? Now, 
this is not the meaning of responsibility in common speech. One 
does net consider a man responsible for his acts unless he can 
reason normally about material facts as well as perceive them. 
Indeed, this is clearly recognized by the criminal law in the case 
of children under seven whose knowledge of fact is not deemed 
relevant as their reason and judgment are assumed not to be deve- 
loped, and by the civil law in the case of lunatics for whom certi- 
fication under the Lunacy Act does not depend in the least on what 
they know or do not know, but on the unreasonableness of their 
conduct. But the Macnaghten rules exclude ail disease of the 
mind, however profound, which does not interfere with the per- 
c-otion of certain specific facts, though it may have completely 
overthrown the balance of reason. 

Secondly, the judges would appear to have misunderstood the 
nature of partial insanity and the significance of delusions. 
Misled by loosely expressed medical theories as to monomaniacs 
which were rife at the time of the Macnaghten trial, they evidently 
concluded that the insane person could fairly be treated as sane 
except on the exact points on which he expressed delusions. The 
answer to the fourth question even embodies the crowning absurdity 
of advising that a criminal who commits an offence under the in- 
fluence of a delusion must be considered in the same situation 
as to responsibility as if the facts with respect to wHch the delusion 
exists were real.'’ That is to say, the unhappy lunatic is expected 
to be able to reason sanely on the very point on which he is ex 
hypoihesi insane. The delusions themselves the judges seem to 
have conceived as burrs stuck on the surface of the brain, too tightly 
adherent to be shaken off, but in no way affecting or affected by the 
brain itself. They missed the essential fact that a delusion is of 
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importance not so much as a gross misapprehension of fact, but as 
an indication that the patient’s reasoning has broken down, and 
he can no longer think on certain matters like a normal man. 'And 
where the reason has failed on one point, it is quite impossible to 
tell when or where or how it will fail again, or how the judgment 
and conduct will be affected. It is common knowledge that delusions 
are frequently concealed and are rarely single, that if the conduct 
of a deluded individual is examined carefully aberrations from the 
normal will certainly be found. Much nonsense has been talked 
about lunatics who are " sane on every other point except one.” 
This means little more than that they talk sanely on other topics and 
are capable of carrying on normally certain activities of life, mostly 
of a routine nature. But no alienist of experience would appoint 
as trustee or leave as guardian of his children a solicitor who gravely 
mfoimed him that he had a crocodile in his inside, even though that 
gentleman exhibited no other aberrations whatever. The modem 
intensive study of the insane has shown the wisdom of a warning 
uttered by Dr. Mercier long ago that " we can never be sure how 
far the penumbra^ of a man’s insanity extends.” Even where a 
_ p^ially insane person shows deliberate malice and cunning 
m the commission of a crime, it is impossible to be sure that these 
qualities are not symptoms of his disease, springing from the same 
hidden source as an apparently unrelated delusion. 

f misconceptions as they were, it is inevitable 
Wtaion of the Macneghten rules should produce 
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tinttous development of legal or public opinion on the matter. Jn 
all ages there have been sentimentalists whose detestation of horrible 
crime has rendered them incapable of calm contemplation of the 
criminal/ and logicians like Smollett and Archbishop Whately, 
who held that persons with less than human reason have no claim 
to treatment as human beings. But since the days of Coke, who 
wrote that “ It is a sorry spectacle to see a madman hang,” a suc- 
cession of the highest legal authorities have supported his view 
(Biackstone, Mansfield, Henry Erskine, Lindle}’’ and others). Since 
1843 it is notorious that judges have adopted one device after 
another in an endeavour to reconcile the Macnaghten tests with 
common sense and humanity in the actual case before them for 
trial. Mr. Justice Stephen habitually took the bold course of 
assuming that the judges who framed the tests meant what his 
acute brain divined they ought to have meant. “ You will probably 
see,” he said to the jury at the trial of David Davies (an epileptic 
murderer) in 188S, “ that knowing that 1jie act is wrong means 
nothing more nor less than the power of thinking about it as a sane 
man w’ould think about it, the power of attaining to a full conception 
of the horrible guilt there would be in a murder. . . . That is the 
law as I understand it, which by guilt implies the power of dis- 
criminating between right and wrong ; that is the test of responsi- 
bility.” * It must be doubted, however, if all that the learned 
judge suggested can legitimately be read into the phrase “ knowledge 
of right and wrong,” and it was certainly not so intended by its 
authors. Other judges have gone even further. In the trial of a 
man BrocMehurst in 1884, ttie Counsel for the prosecution suggested 
that the question for the jury was whether the prisoner was capable 
of “ appreciating the difference between right and wrong,” Mr. 
Justice Cave replied, “No, the question is w^hether he was insane 
at the time.” In recent years, Mr. Justice Bray in R. v. Fryer 
and R. v. Hay, Darling J. in R. v. Jolly, McCardie J. in R. 
V. True have supplemented the two stereotyped questions by 
asking the jury whether the prisoner had “ by mental disease 
been deprived of the power to control his actions,” a vague 

the evidence of previons mental abnormaEty was very slender, lie was sane in 
prison and there was a strong motive of normal sex jealousy. 

1 See trials of Arnold, Earl Ferrers, T Bowler, BelHngliain, Jefferson (aU of wliona 
were certifiably insane), and the correspondence in TM Ttntes, May and June 1922, 
on the True case. 

* See also Ms charge to the jury in case of Wiliam Burt, Norwich, November 
1885, and History of Crimtnal Law, vol. ii, p. 165. 
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phrase which mignt if literally interpreted include all forms of 
certifiable insanity. 

Even where the tests as embodied in the Macnaghten rules 
have not been literally varied, it has become increasingly the practice 
for judges to direct the juries’ attention to the prisoners’ insanity, 
where that has been established by medical evidence, rather than 
to the formal tests. Indeed, whatever views are held in theory 
about " partial insanity ” and the possible responsibility of insane 
persons for their acts, they are apt to crumble before a concrete 
case. It is recorded that the last woman executed for witchcraft 
in these islands was a demented old hag in the North of Scotland, 
who warmed her hands gleefully at the fire lit to consume her, and 
“ chuckled to see the bonny blaze ” Modern nerves are weaker. 
It is submitted that no jury would now deliberately send a man 
with definite symptoms of insanity to the gallows, and no Home 
Secretary would allow an insane man to go to execution. The 
English Law has come very close in practice to the simple terms of 
the French Code : " There can be no crime or offence if the accused 
was in a state of madness at the time.” What the Coxrrt really 
wants to know is whether the prisoner did the act with which he 
is charged under the influence of insanity or not. It is difficult 
to see why the question should not be put to the jury directly 
in this direct form as a plain question of fact, all technical and 
irrelevant psychological tests being eliminated. By using the tgrm 
"insanity ” the great army of neurotics, hysterics, psychosthenics, 
neurasthenics, and others of the mentally abnormal who are yet 
capable of self-control would be excluded, as it is certainly desirable 
that they should be. But medical practitioners who have now to 
estimate, according to their skill, a patient’s responsibility for his 
actions for the purpose of certification under the Lunacy Acts, 
would find their task of advising a Criminal Court immensely simp- 
lified if the same standard could be accepted by the criminal as 
by the civil law. Removal of the existing patent incongruities 
would enhance the dignity of English jurisprudence and in no way 
weaken the deterrent effect of the law on such criminals who are 
capable of being deterred. The verdict “ Guilty, but insane ’’’carries 
terrible and permanent consequences, but such mercy as it brings 
should be available for every criminal for whom its words imply 
that it is intended. 



THE CANADIAN CONSTITUTION AND COMPANY 

LEGISLATION. 

[Contributed by Professor Berriedale Keith, D.C.L.] 

The Complexity of the Issue. — ^Discussion |is still as active 'as ever 
in Canada on the problem of company legislation as affected by the 
constitutional powers of the Dominions and the Provinces.^ The 
framers of the British North America Act could not foresee the 
development of the creation of companies nor the manifold ramifica- 
tions of their business, and thus they left wholly ambiguous the 
powers of the federation and the local governments in this regard. 
The Judicial Committee has by a series of recent decisions elucidated 
many of these points, but not, in the opinion of Canadian lawyers, 
without creating other and not less serious difficulties, which nothing 
except an amendment of the British North America Act can remove. 
But to such a consummation there is opposed the grave difficulty 
of securing agreement between the Dominion and the Provinces 
which is a constitutional necessity for any alteration of the federal 
pact. The Dominion and the Provincial Governments unfortunately 
are inclined to insist on their own rights rather than to unite in the ‘ 
evolution of a system more adapted to modem conditions, and apart 
from such feelings there are perfectly real difficulties in the way of 
any effective solution. 

Dominion Powers of Incorporation. — ^The Dominion’s authority to 
incorporate companies under s. 91 of the British North America 
Act is of two distinct kinds. In the first place it can incorporate 
companies to deal with matters which fall within its exclusive specific 
powers, such as companies for navigation and shipping, sea coast 
and inland fisheries, or such works as are by s. 92 (10) excluded 
from the sphere of the authority of the Provinces. The paramount 
character of this legislation is shown by the decision in La Compagnie 
hydmuhque v. Continental Heat and Light Company p in which it was 

1 See last H. G. Garrett, Can. Law Times, vol xUi, pp 466 ff., 531 fi . 583 fi- 
» [1909] A.C. 194- 
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decided that a Dominion Act incorporating a company with general 
pdwers as to heat and light prevailed over a Provincial Act, in itself 
perfectly valid, which purported to confer on a provincial company 
exclusive rights in a certain part of the Province. This exercise of 
Dominion power has been called in question by the Provinces, but 
it IS plainly in accordance with the intention of the constitution, 
me second -'power of the Dominion is much more susceptible' to 
objection. As the residual power in the Dominion rests with the 
federal Parliament, it possesses the general right of incorporating 
companies other than companies with provincial objects, the sole 
power to incorporate which is expressly given to the Provinces by 
s. 92 (ii). 'pjjg Dominion has interpreted this state of affairs as 
signifying that every company which desires to carry on business 
m more than one Province must receive incorporation from the 
Dominion, an interpretation now rejected by the Judicial Com- 
mittee, but one at least excusable. But it has also adopted the much 
more indefensible position of incorporating companies which really 
mean to carry on businSss in one Province only, and which apply 
or Dominion incorporation merely because they wish to avoid 
melioration in the Province in the hope thus of escaping the 
burden of provincial restorations.* 

Provincial Powers over Dominion Companies. — ^The Provinces 
ave naturally enough retaliated by constant attempts to bring 
ominion companies under their legislative control. In the case of 
companies formed under exclusive specific Dominion powers, e.gf as 
^ or interprovincial or international railways, the powers 

o t e Provinces are definitely limited ; they may not even in the 
exercise of their legitimate powers legislate so as in effect to deal 

heads allotted to the Dominion ; how delicate the distinction 
may e between what is and what is not possible is shown by the 
art that the Canadian Pacific Railway Company has been held 
p^0 f 3 . ditch under a provincial Act, but not to fence its 

difficulty arises in regard to companies incorporated 
un er t e general residual authority of the Donoinion. On one view, 
m ee , there would be hardly any such class of companies, since all 
commercial companies ought to be held to be formed under s. 91 (2), 
regu a ion of trade and commerce, and therefore to fall into the class 
o companies incorporated under specific powers. But this inter- 
pre a ion of the general terms of s. 91 (2) is inadmissible, for the 

^ Seer« yg Companies. 48 Can. S.C.R 331, at p. 425, perT)v.S J. 

Keith, Imperial Unity, p. 453. 
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Judicial Committee holds that the exclusive right of the Provinces 
under s. 92 (13) over civil rights in general is not to be whittled away 
by giving this wide sense to s. 91 (2).^ Hence it follows that the 
provisions of the Companies Act of Canada which permit a Dominion 
company to hold real property cannot override a general provincial 
law restricting or prohibiting the holding of such property by corpora- 
tions generally.® The same principle applies to any general pro- 
vincial legislation ; thus a Dominion company may be required to 
register and give information, and to pay fees not exceeding those 
payable by provincial companies’ ; it can be subjected to a system 
of licensing in order to secure the observation of some restriction 
as to contracts to be observed by the public generally in the Province, 
or the doing by the public of some act of a purely local character 
only under licence.^ Further, if a Province prohibits the carrying 
on of some trade, a Dominion company cannot evade that prohibition 
because of its Dominion status. On the other hand there are 
definite limits to provincial power. No- Province can destroy a 
corporation which it did not create, and provincial acts claiming 
this power are clearly pro ianio of no effect. Nor, more generally, will 
a provincial Act be upheld which seeks to destroy the status and 
capacity of a Dominion company as opposed to regulating corpora- 
tions in general. A Province may tax a Dominion company under 
its power of direct taxation, provided that it does not attempt in 
e#ect to levy indirect taxation under the guise of direct taxation, 
and provided that it does not discriminate between provincial and 
Dominion companies ; but it may not enforce this taxation by any 
action ^ich negates the Dominion company’s status, e,g, by 
forbidding it to sue in the provincial Courts, nor can it impose such 
a penalty for failure to register, since in either case this would be to 
deny the company the juristic personality conferred by Dominion 
incorporation. While this doctrine has the authority of the 
Judicial Committee,® there is neither authority nor adequate ground 
for the further claim made on behalf of Dominion companies that in 
effect it is a negation of their status to exact from them fees based 
on the nominal capital when similar fees have already been paid to 
the Dominion, a contention which, if upheld, would inflict an 
obvious injustice on the Provinces. 

^ John Deere Plow Co. v. Wharton, [1915] A C. 330, at p. 340. 

* Great West Saddlery Co. v. The King, [1921] 2 A.C. 100, at p. 120. 

® John Deere Plow Co. w Wharton, [19x5] A.C. 330, at p. 343. 

* Great West Saddlery Co. v. The King, [1921] 2 A C. at p 120. 

® Great West Saddlery Co. v. The King, [1921] 2 A.C. at pp. 215, 223. 
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Provincial Povrers o£ Incorporation. — ^The incorporation of com- 
panies with provincial objects is one of the exclusive powers of the 
Provinces, though, as seen above, the exclusive character of the 
power is annulled by the Dominion power and practice of incorpora- 
ting companies, which in fact do not intend to carry on business 
in more than one Province. The essential difficulty, however, arises 
as to the result of the restriction implied in the words “ provincial 
powers.’ ’ The Dominion view of the Act was simple ; the Provinces, 
it was held, should merely incorporate companies which were 
intended to carry on business in one Province, all other company 
incorporation belonging to the Dominion, and at one time this view 
was upheld by the process of disallowing or insisting on amendment 
of provincial Acts which disregarded this local restriction. The 
Provinces denied the Dominion claim ; two main grounds were 
alleged in favour of the view ^ that a provincial company need not 
be restricted to business within the province. In the first place 
“ provincial objects ” might be held to denote objects not falling 
under the specific powers of the Dominion, so that a provincial 
company, e.g. dealing in grain, might do so in any province under 
its charter. But this interpretation must now be regarded as 
definitely impossible ; the Judicial Committee evidently regard the 
limitation as local.* Secondly, and more plausibly, it was contended 
that, while the powers conferred by the Province were local, the 
creation of the company brought about the existence of a juris|ic 
person, which by the comity of nations could be recognized by 
other Provinces or countries and carry on business there under its 
provincial incorporation . This contention was met by the ‘^.rgument 
that to act outside the Province must be uUra vires the company 
since it owed its existence to a provincial statute, which could only 
incorporate for provincial objects and which therefore could not 
possibly confer the capacity of exercising power beyond the 
provincial limits.® 

The New Doctrine of the Judicial Committee. — ^The argument 
against the provincial claim rested in the main on the principle laid 
down by the House of Lords in Ashbury Carriage Co. v. Riche, 
defining the position of British statutory coiyipanies, and both sides 
to the controversy in Canada were agreed in regarding all Canadian 
companies. Dominion or provincial, as statutory. There were, 
however, three different methods in vogue as to creating companies : 

^ John Deere Plow Co, v. Whmion, [1915] A.C. 330, at pp. 339, 340. 

® See In re Companies, 48 Can. S.C.R, 331. ® L.R. 7 HX. 653, 
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special Acts of Parliament ; incorporation by memorandum under 
general Companies Acts ; and the grant of letters patent under the 
provincial seals by the Lieutenant-Governors, or in the Dominion 
by the Secretary of State under his own seal. Incorporation by 
memorandum prevailed in British Columbia, Nova Scotia, Prince 
Edward Island, Alberta and Saskatchewan, while letters patent 
were issued in the Dominion, Ontario, Quebec and Manitoba. 
The matter came before the Judicial Committee on a case Bonanza 
Creek Gold Mining Co. v. The King,^ involving a company formed 
under the law of Ontario by letters patent, a fact which was decisive 
of the result. The company had carried on mining in the Yukon, 
and in a dispute with the Dominion Government the latter alleged 
that its business out of the Province was wholly ultra vires. The 
Dominion action had the appearance of some measure of harshness 
to the company, and it has been suggested that this consideration 
affected the decision of the Judicial Committee. At any rate, the ^ 
Court adopted a line of argument which^»had not been suggested in 
Canada : it fastened on the form of the charter as given under the 
royal prerogative of issuing charters ; it held that this was part of 
the prerogative power which had passed to the Lieutenant-Governors 
under the constitution of the Dominion ; that the Ontario statute 
was merely a recognition of the prerogative right, and that the result 
of the exercise of the power was to create a corporation to which the 
doctrine of ultra vires did not apply. Such a corporation had the 
powers of a natural person, and therefore could operate as well 
without as within the limits of the Province, provided of course the 
right to'bperate without the Province was conceded by the authority 
of the place of operations. The operations of the Bonanza Company 
in the Yukon were, therefore, lawful as not prohibited by any law in 
force in the Yukon, in which indeed a licence had been issued to the 
company, and the governmental objection to the action by the 
company failed. Though it has been suggested ® that the wording 
of the judgment may indicate a distinction between the powers of the 
older Provinces which existed before federation and those created by 
Canada, it is not at all likely that this view is valid. All the 
Provinces, it appears certain, have the power by appropriate legisla- 
tion to confer upon provincial companies the capacity of operating 
outside provincial limits, though they cannot confer upon them any 
power beyond those limits,® and the provincial legislatures have not 

1 11916] I A.C. 566. 

* W&yhum Townsite v. Honsberger, 43 O.L.R. 451, at p. 465, per Hasten J. 

® Bonanza Creek Gold Mining Co, w The King, [^916] 1 A,C. 566, at p. 583, _ 
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been, slow to act on this doctrine. This fact reduces to very slight 
importance the point left undecided by the Judicial Committee, 
whether a company incorporated by memorandum, and therefore 
subject to the doctrine of ultra vires, can on the strength of such 
incorporation, under an Act making no mention of operations beyond 
the Province, carry on such operations even under express authority 
from another jurisdiction. The answer, however, is probably in 
the negative, as has been held in Ontario in Weyburn Townsite v. 
Honsberger,^ for otherwise it hardly seems likely that the Judicial 
Committee would have fallen back on the prerogative. The 
validity of the judgment has been seriously questioned in the 
Dominion, on the score that the statutory enactments were intended 
to replace the prerogative and did so effectively.^ It is important 
to note that the Judicial Committee’s judgment was given before 
the doctrine of the supersession of prerogative by statute without 
express limitation was given classical exposition in Attorney-General 
V. T)e Keyser’s Hotel? ^ 

Effect® of the Judicial Committee’s Doctrine. — ^At any rate, the 
effects of the new doctrine have unquestionably been unsatisfactory. 
The position of a company not subject to the doctrine of ultra vires 
has been carried to its logical conclusion in Ontario in Edwards v. 
Blackmore, ^ which decides that there isnothing to hinder the directors 
of such a company engaging in any business whatsoever. This 
follows from the doctrine established by the English cases ® thaj; 
a common law corporation is free to do whatever a natural person 
can, and that restrictions in the charter of incorporation do not 
render acts in defiance of such restrictions ultra vires, thor^h they 
may be a good ground for the Courts restraining them, or for a 
revocation of the charter by scire facias. Obviously security of 
investors is gravely placed in j eopardy by such powers. The remedy, 
however, seems to lie in the hands of the Provinces, for there seems 
no legal ground why they should not confer on their companies 
capacity to accept powers to operate beyond provincial limits, while 
subjecting them in other regards to restrictions as to the nature of 
their operations. The possibility of this result is indicated by the 

1 43 O.L.R. 451. 

2 See J. Ewart, Can. Law Times, voi. xxxvi, pp. 697 ff. ; B, Thompson, ibid., 
vol xM, pp. 535 fi. 

3 [1920] A.C. 508, especially p. 539 per Lord Atkinson, p. 561 per Lord Snmner. 

* 42 O.L.R. 105 Cf. J. Mulvey, Can. Law Times, vol. xxxix, pp. 79 fi. 

* Sutton’s Hospital, 10 Coke i ; Eastern .^rchipelago Co. v. The Queen, 2 E. & B. 
856 : Rendall v. Crystal Palace Co.s 27 L.J. Ch. 397, 
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decision of the Court of Appeal of Saskatchewan in Canadian Bank 
of Commerce v. Cudworih Rural Telephone Company, Ltd., reversing 
the Court below.' The respondent company was incorporated 
under the Rural Telephone Act (c. 96 of the Revised Statutes of 
Saskatchewan) which requires companies formed under it to be 
incorporated and registered under the Companies Act (c. 76) and 
provides (s. 46) that “ except in so far as varied by this Act the 
provisions of the Companies Act shall apply to every company 
organized under” the Telephone Act. S. 14 of the Companies Act 
confers on every Saskatchewan company the same capacity as if 
the company had been incorporated imder the Great Seal. On the 
strength of this enactment the company issued promissory notes, 
although s. 3 of the Telephone Act, which enumerates at length the 
powers of companies formed under it, gives no authority to do so. 
The Court below, following the Ontario case of Edwards v. Black- 
more, held that the general capacity given by the Companies 
Act remedied the silence of the Telephone Act, but the Court of 
Appeal reversed the judgment, holdmg that s. 14 of the Companies 
Act did not apply, or, even if it did, the provisions of the Companies 
Act must be held to be subject to the special limitations of the 
Telephone Act. If so, it may easily be held that the Companies 
Act would give capacity to act outside the Province, while the special 
Act would still subject the company to the doctrine of ultra vires 
re^rding the nature of its transactions as opposed to the place of 
operation. 

Dominion Control o£ Provincial Companies. — ^The precise extent 
of Dominion powers over provincial companies is a matter of 
difficulty. Obviously in the exercise of any of its specific powers 
the Dominion has full legislative power to prohibit their operations, 
to regulate their conduct and impose taxation on them. But there 
is inevitably doubt as to the powers of the Dominion under the 
specific heads of regulation of trade and commerce, and criminal 
law, and on both heads the Judicial Committee has shown the 
tendency to restrict closely the field of Dominion power. The 
question arose in a concrete form on the issue whether s. 4 of the 
Insurance Act, 1910, of the Dominion was intra vires. That section 
in effect prohibited the transaction of insurance business by any 
company or person unless under licence from the Dominion Minister 
of Finance, and was pronounced invalid ® because it operated to 

i (1922) I W.W R. 287 , B Thompson, Can. Law Times, voL xiii, pp 497 ff, 

^ Attomey-Gemral for Canada v, A itorney-General for Alberta, [1916] i A,C. 588. 
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deprive individuals of civil rights within the Provinces, and as 
regards provincial companies attempted to destroy their status — the 
counterpart to the decision in The John Deere Plow Company case 
as regards provincial power to afEect the status of Dominion 
companies. Further, it asserted an authority to regulate by a 
licensing system a particular trade in which Canadians would other- 
wise have been at liberty to engage within the Province and such 
powers could not be treated as regulation of trade and commerce. 
It was also impossible to secure the same result by use of s. 70 of 
the act which imposed a penalty on p&rsons carrying on insurance 
without a licence, since this was not true criminal legislation, but an 
effort to effect indirectly what directly was pronounced invalid.^ 
Provincial Powers over Companies oi other Provinces. — ^If, as 
seems to be clearly the case, a provincial company has no more at 
most than capacity to accept authority ah extra to act outside the 
provincial limits, then it follows that by refusing such authority 
any Province may prevent a company formed in another Province 
from carrying on operations within it, although, of course, such 
refusal in no way affects the status of the company. “ 

Foreign Companies. — ^The question of Dominion and provincial 
control over foreign companies, not being alien companies, has not 
raised so much controversy as that of the position regarding alien 
foreign companies. The constitution ascribes to the Dominion 
exclusive power regarding naturalization and aliens, and this 
authority was invoked in the controversy over the Insurance Act, 
1910. The question was there asked whether s. 4 of the Act operated 
to prevent an insurance company incorporated in a foreign State from 
carrying on business in Canada without a licence from the Minis ter of 
Finance, if such carrying on of the business was confined to a single 
Province. The Judicial Committee replied’ that the Dominion 
Parliament had the power to require a licence in such a case if the 
legislation were properly framed, and gave as the heads authorizing 
such legislation the Dominion powers regarding the regulation of 
trade and commerce and of aliens. It is instructive to note this 

1 The attempt of the Dominion to secure control over insurance by an amendment 
of the Criminal Code by c. 26 of the statutes of 1917, provincial companies being 
exempt, must be deemed of dubious validity in view of the decision In re Board 
of Commerce Act, [1922] i A.C. 191. Cf. Garrett, Can. L.T. vol. xxxviii, pp 469 ff. 

* Bonanza Creek Gold MimngCo. v. The Kzng, [1916] i A.C. 566, at pp, 578, 583. 

585- 

* Attorney-General for Canada v. Attorney-General for Alberta, [1916] i A.C. at 
p. 595- 
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coupling of heads ; it definitely disposes, taken in conjunction with 
Cunningham v. Tomey Homma,'- of the wide language of the Union 
Colliery Co. v. Bryden,^ which in terms ascribed to the Dominion 
exclusive authority in all matters directly concerned with the 
rights, privileges and disabilities of aliens resident in the Canadian 
Provinces. The Insurance Act, 1917, of the Dominion based on the 
judgment, requires alien companies to take out a licence, incorporates 
them as Dominion companies, and regulates their contracts. Would 
such legislative enactments override provincial laws contrary to 
their provisions ’ The answer must surely be in the negative, since 
an affirmative reply involves the absurdity that the Dominion can 
thus enable aliens to escape rules binding even on ordinary Dominion 
companies. As against the Provinces it seems that the most the 
Dominion can do is to give alien companies the status of Dominion 
companies, and thus ensure them all advantages which such 
companies have. 


1 [1903] A.C 151, at p. 157. 


“ [iSgg] A.C. 580, at p. 587. 



TRIAL BY JURY. 

{Contributed by Miss Monica M. Geikie Cobb.] 

There is a tacit assumption in the familiar phrase “ right to trial 
by jury,” which is greatly at variance with the facts so far as civil 
actions are concerned. For this reason it is of interest to examine 
the true position at the present day, and the changes by which it 
has been brought about. 

Such an assumption is based, as indeed most generalizations 
may be said to be, upon a foundation of fact, and in this case perhaps 
upon a wider, deeper and* more solid foundation than usual For 
it is eight centuries and more since the first introduction of the 
system mto England, and not much short of that period since the 
method was established as a matter of right in the provisions of 
Magna Carta. Since then there has been no question, so far as 
the common law courts are concerned, as to trial by jury being an 
integral part of procedure. Variations there have been, and perhaps 
there must continue to be, in the jury’s precise function, whether 
as protector of the weak, upholder of peace and order, or opponent 
of unjust and oppressive laws ; but as to its existence there has been 
no quKtion. Actions at Chancery, it is true, are and hav^hroueh- 
out the history of equity been heard by a judge alone, whate™ 
the nature of the case, be it the construction of the terms of a deed 
or an action allepng fraud (for the difference has been one as to 

the procedure otto Court, not of the nature of the action to be tried). 

But whether it be from the technical nature of the cases, or from 
whatever cause, the lay litigant has been more familiar with the 
common law aamts, and hence perhaps has grown the somewhat 
possessive feeling towards the jury. 

T ^ may, such was the position until the Common 

Law Procedure Act of 1854. By that Act, the introduction of which 
w^ preceded by a Royal Commission, an innovation was brought 
about m that it was provided that, where both parties consenM 

and further rendermg reference to arbitration compulsory in cer- 
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tain matters of account. But the Act went no further (and this 
for reasons to be stated hereafter) than to provide for these two 
classes of actions, leaving trial by jury as the normal procedure. 
The introduction, however, of even these two exceptions was the 
first step in a line of development leading to far-reaching results, 
such results being in the main brought about through the agency 
of rules of procedure rather than through legislative enactments 
as such. 

The next step is to be found in the Judicature Act of 1873. By 
ss. 56 and 57 of that Act provision was made for the reference of 
matters for inquiry and report, and also of matters requiring pro- 
longed examination of documents or accounts, or scientific or local 
investigation. But still, nothing in this Act or in the rules scheduled 
to the Acts of 1873 or 1875 altered the main rule. 

The critical change came with the Rules of the Supreme Court, 
published in 1883 (rules 2-7 of Order XXXVI). By rule 2 it was 
provided that either party should be entitled to a jury in actions 
for slander, libel, false imprisonment, malicious prosecution, seduc- 
tion or breach of promise of marriage ; by rule 3 that cases assigned 
to the Chancery Division should be tried by a judge sitting alone 
imless otherwise ordered ; by rule 4 trial by a judge alone might be 
directed in cases which, previous to the passing of the Judicature 
Act, 1873, could be so tried without the consent of the parties , by 
rule ’5 a similar method of trial was provided for cases within s. 57 
of the Act of 1873 ; by rule 6 that in any other cause or matter 
upon the application of any party for a trial with a jury an order 
should be niade for a trial by a jury ; and by rule 7, that unless 
rules 2 or 6 apply, the mode of trial should be by a judge alone. 

When these rules are considered corporately it is clear that a 
complete reversal of the former position has been brought about. 
In the first place, the cases in which a party is entitled to a jury as 
of right and upon mere notice are limited to those enumerated in 
rule 2, and, secondly, there is to be trial by a judge alone unless 
some special reason exists for a jury ; in other words, trial by a 
judge alone is the rule, by a jury the exception. 

A further limitation crept in during the redrafting of the rules 
from time to time. Rule 2 was abolished and a new rule substituted 
by which, unless an application is made for a jury within the time 
prescribed by (new) rule 6, the hearing wiU be by a judge alone. 
This means that even where a jury is still of right, that right will 
be lost unless an active step is taken for its exercise. 


212 


TRIAL BY JURY. 

- The matter was next dealt with by the Legislature in the Juries 
Act of 1918 (8 and 9 Geo. V, c. 23). This was a measure brought 
about by war conditions, and in consequence of the shortage of 
man power. It was enacted solely for the period of the war and 
six months after, and as a war measure is of no practical concern 
now. But it is of interest in tracing the growth of the restrictions 
on trial by jury, for it adopts the position as left by the rules and 
recognizes for the first time in a legislative enactment trial by 
a judge alone as the norm, with trial by jury as the exception. 
It provided, that is to say, that trial*- should be by a judge alone 
save in those cases formerly covered by rule 2, to which it added 
cases in which fraud is alleged, and cases coming under s. 28 of the 
Matrimonial Causes Act of 1857, or probate actions to which an heir- 
at-law is party. It further saved the right to order a trial by two 
or more judges, a judge with assessors, an official or special referee 
with or vrithout assessors or an officer of the Court. But of more 
interest here is the implication in the provision (s. i (c)), which 
gives power to a Court or judge to order a trial by jury on the 
application of one party, when in the discretion of the Court or 
judge it is a case more fit to be tried with a jury than without. 
It is unnecessary here to go into the provisions made for County 
Courts, and other inferior Courts, since it is only the general 
principle which is under discussion. For a similar reason it is 
unnecessary to treat of the Sex Disqualification (Removal) «Act 
of 1919, and the rules made thereunder in consequence of which 
women became eligible and liable for jury service. Though this 
is unquestionably a striking innovation it does not® affect the 
consideration of the position of a suitor as to trial by a jury or 
by a judge alone. 

The temporary Act of 1918 was followed by s. 2 of the Adminis- 
tration of Justice Act 1920 (10 and ii Geo. V, c. 81). This at first 
sight seems to restore some of the former liberty in that it con- 
firmed the right to juries in the selected group of cases to which was 
added, as in the Act of 1918, those cases in which there is an allega- 
tion of fraud. But it does this as one of two exceptions to the Tnafn 
rule and that nde is that the Court or judge may on the application 
of either party order a trial without a jury in any case in which 
the Court or judge is satisfied that the case cannot as conveniently 
be tried with a jury as without (the second exception being again, 
as in the Act of 1918, cases within s. 28 of the Matrimonial Causes 
Act, and certain probate'actions). It is further enacted by s. 2, ss. 2, 



TRIAL BY JURY. 


213 


* 

that rules of the Supreme Court shall be .made (and these were 
in fact made under date February 20, 1922), to enable a plaintiff 
in those cases where trial without a jury can be had to signify his 
desire for such a trial, and further providing that, subject to the 
judge's discretion, such an order shall be made in the absence of 
any application to the contrary. 

It is obvious that the effect of this legislation must be still further 
to reduce the number of cases to be tried by a jury until the total 
number is but a small fraction of the number formerly so tried. Is 
it desirable or not to restore-*the jury to its former position ? This 
of course can only be answered after an examination of the relative 
advantages and disadvantages of a jury trial. 

Much has been said at one time or another as to these, and little 
remains to be said. The matter received close attention in the 
second quarter of the nineteenth century, when the reform of common 
law procedure was much discussed. Mr. Forsyth, in his History of 
Trial by Jury, published in 1850, writes as follows : 

I am satisfied that the concurrence of the people in the adminis- 
tration of the law through the medium of the jury greatly increases the 
respect and reverence paid to the judges. Everyone thinks himself 
competent to express an opinion upon a mere question of fact, and would 
be apt to comment freely upon the decision of a judge which on such 
a question happened to be at variance with his own. It is easy to con- 
ceive questions when much odium would be incurred if in the opinion 
of the public the judge miscarried in a matter which they thought them- 
selves as well able to determine as himself. From this kind of attack 
a judge is now sheltered by the intervention of the jury. He merely 
expounds the law and declares its sentence, and in the performance of 
this duty, if he does not always escape criticism, he very seldom can incur 
censure.*' And again, The tendency of judicial habits is to foster 
an acuteness which is often unfavourable to the decision of a question 
on its merits. No mind feels the force of technicalities so strongly as 
that of a lawyer.' It is the mystery of his craft which he has taken 
much pains to learn, and which he is seldom averse to exercise. He is 
apt to become the slave of forms and to illustrate the truth of the old 
maxim, qui Jimret in Utera hceret in cortice. Now a better corrective for 
this evil can hardly be devised than to bring to the consideration of 
disputed facts the unsophisticated understandings of men fresh from the 
actual business of real life, imbued with no professional or class prejudices, 
and applying the whole power of their minds to the detection of ihistakes 
or the disentanglement of artifice and fraud. The jury acts as a constant 
check upon and corrective of the narrow subtlety to which professional 
lawyers are so prone and subjects the rules of rigid technicality to be 
construed by a vigorous common sense.” 
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Mr. Forsyth, it is clear, is uncompromising in his support of 
the jury. Further help may be found in the Royal Commission 
referred to above, for in their second Report, issued April 
30, 1853, the Commissioners set out the ai'guments laid before 
them which resulted in their recommendation of a continuance 
of the jury system. These, with one exception, are equally 
applicable to the discussion to-day, and may be summarized as 
follows : 

It is alleged against the juryman {a) that he lacks legal training ; 
to which it may be replied that the jury do not decide on their own 
unaided knowledge, but are assisted by the judge on all points of 
law. {h) That the division of responsibility amongst a number 
weakens the sense of responsibility, and that this is the more so 
in the case of jurymen, who, once discharged, sink into oblivion 
among their fellows, and thus escape condemnation. To this 
no direct reply is given, (c) That want of permanency precludes 
the adjournment of a c^e for further inquiry, and tends to cause 
a verdict to be given without such information and full knowledge 
of the circumstances as are necessary to a just conclusion. But 
there is a counteracting benefit in this lack of permanency ; the 
temporary nature of the work enables the jury to come to it 
with fresh interest and to retain that interest throughout the pro- 
ceedings. {d) That there has been an extension of the jurisdiction 
of courts of equity to try conclusions of fact by a judge alque; 
to which it may be replied that this is merely to produce uniformity, 
and does not involve any admission as to the superiority of such 
a method of trial, (e) That justices of the peace and coKunissioners 
have jurisdiction both in criminal and civil matters without the 
aid of a jury ; to which it is replied that this is a matter of speed and 
convenience (the force of this reply being that supporters of the 
jury system must be held to regard it solely as an expedient which 
in the circumstances cannot be improved). (/) That in County 
Courts when suitors may demand a jury they do not in practice 
do so. The reply to this seems so relevant at the present day that 
it should be quoted at length : 

" The practice of the Courts which makes trial by a judge the rule 
and trial by jury the exception and consequently imposes the necessity 
of taking an active step to obtain a trial by jury, together with the appre- 
hension of giving offence to the judge by so doing, has no doubt a con- 
siderable effect in preventing litigants from insisting upon trial by Jiuy 
in these cases.” ' ’ ' . 
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Then for additional positive arguments in favour : juries *pay 
much attention and show great anxiety to arrive at a right verdict ; 
the professional view is corrected and tempered by the opposite 
tendency of a lay jury, and the knowledge of this tends to keep 
harsh and oppressive cases out of court, whilst it also keeps the 
judge “alive, impartial and interested”; the system familiarizes 
the public with the law and popularizes it, so that its members 
will not be so inclined to dispute a verdict, with the further 
result that the public relies on justice being done ; the jury 
bring to their consideration of the case a more varied stock of 
knowledge than it is possible for the judge to possess ; if a jury 
err on facts, no less can a judge, whilst if the jury bring in a 
verdict against the weight of evidence there is still the remedy 
of a fresh trial. 

The Commissioners decided that a jury was (a) “ unnecessary ” 
in cases which turned on the legal effect of evidence or undisputed 
facts, and in which the verdict of the jury^must depend on the direc- 
tion of the judge, and (5) “ mischievous ” in cases which it was 
found necessary to withdraw from the jury and submit to arjbitra- 
tion, “ including all cases of detailed accounts in which figures and 
vouchers must be referred to.” Accordingly they recommended 
the two modifications referred to above, but subject to these their 
decision, after consideration of all the arguments adduced, was in 
favour of the jury. 

What else then can be said against the system ? It would be 
hard to find a more determined opponent than a modem writer 
(Mr. Melitis de ViUiers), who says : “ In the interest of right and 
justice the system of trial by jury should be abolished, and the 
sooner the better.” ^ To support such an unqualified statement 
it is justifiable to assume that the most weighty arguments will 
be produced, but nothing more is found than that (a) the adminis- 
tration of justice should be both swift and sure and such as inspires 
universal and implicit confidence. But in what way does a jury 
necessarily militate against such an undeniably desirable quality of 
the law ? (6) That it is said that a jury will be moved by sympathy, 
and that sympathy is out of place in the administration of justice. 
But this is a weakness which may none the less belong to a judge, and 
the members of a jury are likely to supply a corrective wanting in 
the case of a single arbiter, (c) That a jury may be influenced by 
counsel who is the “ glibbest talker,” but not the most profoimd 

^ South African Law Journal, vol. 35 (1918), p. 393. 
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lawyer. But is not this forgetting the function of the judge in a 
jury trial ? 

These propositions, not of themselves of great consequence, 
are reinforced in Mr. de Villiers’ argument by four examples of in- 
equitable jury verdicts. It would be unfair to accept them — or 
to reject them — ^without fuller knowledge of all the circumstances; 
but even if they be given full weight it is submitted that not 
even the most enthusiastic supporter of the jury system but would 
acknowledge that a jury in theory may, and in practice does, from 
time to time produce astonishing verdicts. But what cause exists 
in any sphere of life against which no particular instances can be 
adduced ? How many verdicts are recorded each year that pass 
without notice because they are fair and equitable ? It is submitted 
that this is not a case where argument from the particular to the 
general can be applied, and that the indignation aroused by an 
unfair verdict is in itself a tribute to their general level. 

So far, then, it does npt seem that sufficient valid reasons have 
appeared to justify the abolition of the system. It is true that 
nothing has been said as to the great practical difficulties of the 
cost involved, the lengthening of the hearing of a case and the 
demands made upon the time of jurors. The primary consideration 
is, of course, the attainment of justice, and, this being so, other con- 
siderations must be subordinated if the main purpose be thus ful- 
filled. Is this so ? It may be urged that much that has been s|,id 
has been of a negative character. What more can be said as to the 
positive value of a jury ? for there can be no good purpose served 
in retaining a system which is merely harmless. It is obvious 
that the question is largely a psychological one, both objectively 
and subjectively, and in the latter aspect men will be inclined to 
draw differing conclusions from the same considerations according 
to their skill in analysing the complex factors of the situation 
and also — it is to be feared — according to their presuppositions. 

A sharp line of cleavage is sometimes drawn between the jtrry 
in civil and the jury in criminal cases, but in fact the underljing 
principles are the same. It surely cannot go for nothing, in con- 
sidering the advisability of abolishing the jury in civil cases, that 
a serious proposal for such an abolition in criminal cases remains 
yet to be made. There are occasions of national emergency, as in 
the recent war, when it is thought necessary to restrict the right, 
but there can be no question that the nation looks on such restric- 
tions as necessary evils to be removed at the first opportunity. 
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TRIAL BY JURY. 

Further, look to the Dominions and to the U.S.A., each with 
its jury system. It may be said that this is pure conservatism — 
perhaps even sentimentalism. It is difficult to think that there is 
no more in it than that. The English colonists of America may, 
perhaps, have adopted the system for lack of a better expedient 
at the time, but that will not account for its deliberate adoption 
many years later as an integral part of the American Constitution, 
yet now the right to trial by jury is incorporated in the form of 
express guarantees in all the Constitutions both State and Federal. 

Again, if the system be, as some would suggest, a pitting of the 
professional against the lay mind, it would be unnatural to expect 
to find the former among the system’s protagonists ; it is unlikely 
they would take part in belittling the abilities and power of their 
own class. This view is surely negatived by such opinions as those 
stated by Lords Justices Bankes, Scrutton, and Atkin in a recent 
case in the Court of Appeal, where they expressed themselves as 
greatly concerned at the inroads made ipto the right of trial by 
jury — a right of -which Lord Justice Atkin spoke as an “ essential 
principle of our law, a bulwark of liberty and a shield of the 
poor from the oppression of the rich and powerful.” (And this 
of an institution in origin a creation of royal prerogative for royal 
purposes !) 

To conclude, this is not a question in which arguments can be 
marshalled with mathematical precision. Indeed, what one may 
regard as an argument for, another may rely on as an argument 
against the system. But it is submitted that, as no clear case can 
be made out on either side, the balance of advantage is heavily 
in favour of a continuance of the system. This indeed is all that 
can, or need be, said in favour of any part of any legal procedure 
— that in the main it secures justice and equity more than any 
other system would do. 

If, then, trial by jury be desirable, it follows that it should be 
easily obtainable. This does not preclude, nor is it likely that any- 
one would wish to preclude, provisions being made for other methods 
of trial. These should be limited to special classes of cases, which 
cases should be clearly defined, and not left to the ambiguity 
inseparable from' terms such as " convenience ” and " discretion.” 
Trial by jury would then once again become a right, for such a trial 
would be the norm, and other modes the exceptions. 
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THE JUDICIAL RECOGNITION OF CUSTOM IN INDIA. 

[Contributed by Lindesay J. Robertson, Esq.] 

All authorities are agreed as to the great importance of custom 
and usage in modif3dng, and in some cases in wholly superseding, 
the established rules of Hindu and Mohammedan Law. 

The existence and importance of the peculiar customs and usages 
to he found in all parts of India have been emphasized, over and 
over again, both in Acts of the Legislature and in judicial decisions. 

The British Raj has, indeed, always shown the most tender 
solicitude not to interfere with, or to fail in giving due recognition 
to, such customs and usages as have become part and parcel of the 
rules of the communities where they prevail. 

This attitude on the part of the Legislature and the Courts of 
Justice may best be indicated by one or two examples. 

Thus, in a Bombay Regulation of 1827 it was laid down that 
“ the law to be observed in the trial of suits shall be . . . Acts of 
Parliament, and Regulations of Government applicable to the cdse. 
In the absence of such Acts and Regulations, the usage of the country 
in which the suit arose. If none such appears, the law of the 
defendant, and, in the absence of specific law and usage, justice, 
equity, and good conscience alone.” 

Again, in the Punjab Laws Act of 1872, as regards a great 
variety of topics, it is enacted that the first rule of decision shall 
be ‘‘ any custom applicable to the parties concerned.” 

The following passage illustrates the attitude adopted by the 
Privy Council ^ : “ Their Lordships are fuUy sensible of the import- 
ance and justice of giving effect to long-estabhshed usages existing 
in particular districts and families in India, but it is of the essence 
of special usages modif5dng the ordinary law of succession that they 
should be ancient and invariable.” 

In a very early case decided in Calcutta, Grey C.J. stated, 

I have no hesitation in saying that we are bound to take notice 

* Ramalakshmi v. SivmcmSia, 14 Moo., l.A. 570, at p. 585 {1872). 
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of any special customs which may exist among the Hindus, or wMch 
can be considered as the law of any particular part of the country.” * 

It will be noticed, on reference to the words in italics occurring 
in these illustrations, that the terms “ custom ” and “ usage ” 
are used as though they were interchangeable and synonymous. 

But are they synonymous ? Turning to Lord Halsbrury’s 
Laws of England, vol. x, p. 218, we find ” custom ” described as 
“ a particular rule which has existed either actually or presump- 
tively from time immemorial, and has obtained the force of law in 
a particular locality, although contrary to, or not consistent with, 
the general common law of the realm.” And again • “ Custom 
is unwritten law peculiar to particular localities.” 

Turning now to the term ” usage,” we find the same authority 
(pp. 248-50) saying : “ A usage may be broadly defined as a particular 
course of dealing, or line of conduct generally adopted by persons 
engaged in a particular department of business life. ...” “A 
usage differs from an immemorial custom in this respect, for the 
latter {i.e. the custom) must be local” {vide p. 250). On the other 
hand, a usage may extend beyond the limits of the realm, or only 
within a local area, however small ; or, again, a usage may extend 
throughout all engaged in a particular business, or only exist in 
respect of a very limited class” {ibid., p. 250). 

Turning back for a moment to our illustrations, we find that the 
Bombay Regulation speaks of ” the usage of the country ” ; the 
Punjab Act of the “ custom of the parties.” 

But the judges cannot complain of the Legislature in this 
respect, fof the Privy Council refer to " the usages of particular 
districts,” and the Calcutta Chief Justice speaks of the ” customs 
of Hindus.” 

This laxity and variance m the use of terms is by no means 
without its dangers and inconveniences. To quote Lord Hals- 
bury’s compilation again (p. 221) : " Immemorial local customs are 
clearly distinguishable from particular trade or local usages, although 
in practice frequently confused with them .' . . they lack three 
of the distinguishing features of customs properly so called.” 

“ First : they {i.e. usages) need not have existed from time 
immemorial. Second ; they need not be confined to a particular 
locality. Third : usages however extensive, if contrary to positive 
law, wiU not be sanctioned by the Courts, while customs may be 
inconsistent with the general law of the realm.” And again at 
^ Jagmohun y, Srimati, Moatriou's Cases of Hindu Law, p. 596 (1831)* 
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p. 252' ■ “ It is no objection to usage that it cannot be shown to 
have existed from time immemorial. Evidence of such existence 
is not required.” 

This discrimination in the use of the terms “ custom ” and 
“ usage ” is doubtless much to be desiderated, but it can hardly 
be said to have been always observed even by the most distinguished 
judges. For instance, Blackburn J., in Crouch v. Credit Fonder, 
is reported to have said ^ (the italics, of course, are not in the 
originals from which the quotations are taken) : 

" We have only further to consider whether the custom or practice 
of trade to treat such instruments as negotiable makes any difference. 

“ Incidents . . . may be aimexed by custom, however recent, 

. . . provided they are tacitly incorporated in the contract. If 
the wording . . . excludes this tacit incorporation no usage can 
annex the incident.” 

The translators of the ancient Hindu Legal Codes have suffered 
from the same infirmity. 

Thus, to take the famous passage of Manu (chap, i, s. 108), which 
perhaps is more often quoted than any other — “ Immemorial usage 
is transcendent law ” — followed by s. no : “ Holy sages, weU 
knowing that law is grounded on immemorial ciistom, embraced, 
as the root of all piety, good usages long established.” 

The words “ usage ” and " custom ” in these passages are adopted 
interchangeably by translators. Indeed, Mr. Mayne, in his work on 
Hindu Law,® quotes Sir William Jones as translating the earlier 
passage, “ Immemorial usage,” whereas in Mr. Grady’s edition ® it 
is translated ” Immemorial custom.” 

Similar instances could be multiplied indefinitely from trans- 
lations of other Codes, but this one illustration is sufficient to show 
that no distinction is recognized by translators or text writers be- 
tween custom and usage, and it is also sufficient to demonstrate 
the supreme importance of custom or usage in Hindu Law. As 
an eminent Punjab judge once put it, “ Hindu Law is itself a great 
system of customary law, eventually reduced to writing as a code 
of substantive personal law.” 

With regard to this use of the expression “ personal law,” an 
important pronouncement has recently been made by- the Privy 
Council in Balemnt Rao v. Baji RaoJ The head-note to that case 

I L.R. 8 Q.B. 374, at p. 386 (1873). * Mayne's Hindu Law (1914), p. 47- 

® Grady’s edition of Sir WiDiaai Jones’s translation of Manu (1869), p. 12. 

* 47 I.A. 213 (1920). 
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runs as follows : “ The particular doctrines of Hindu Law retog- 
nized in a province of India become part of the status of every family 
governed by them, and continue to _govem the family upon migra- 
tion to a province where a different doctrine prevails, unless there 
is proved a renunciation of the original law for that of the place 
migrated to. Decisions given by the Courts after the migration 
declaring what was the correct doctrine in the place migrated from, 
affect the migrated members, but not customs there incorporated 
into the law after the migration.” 

This case shows how, in’ India, a Hindu or Mohammedan carries 
his personal law with him wherever he goes, and also that it can 
be renounced. 

The Punjab Court has recently emphasized the fact that this 
personal law, by which is generally meant the law of the particular 
s hool or sect to which the party belongs, must, in that province 
at least, take a secondary place. Thus, in case no, P.R. 1906, 
the Court is reported to have decided that ” among parties who 
generally follow the principles of customary law the Court is justi- 
fied in falling back as a last resort on their personal law {i.e. Hindu 
or Mohammedan Law) for the decision of the point at issue, if 
no definite rule of the former law {i.e. custom) applicable to the 
case before it can be found.” 

This was the decision of the Full Bench as embodied in the 
h&d-note, but Robertson J., in a passage which Lord Buck- 
master thought so aptly and expressly declared the true relation 
of the necessity of proof as between customary and established law 
that he embodied it in his judgment,^ viewed the matter in a dis- 
tinctly different light. He said : ” In all cases it appears to me under 
this Act, it lies on the person asserting that he is ruled in regard 
to a particular matter by custom, to prove that he is so governed, 
and not by personal law, and further, to prove what the particular 
custom is. There is no presumption created by the clause in favour 
of custom ; on the contrary, it is only when the custom is established 
that it is to be the rule of decision. The Legislature did not show 
itsdf enamoured of custom rather than law, nor does it show any 
tendency to extend the ' principles ’ of custom to any matter to 
which a rule of custom is not clearly proved to apply. It is not the 
spirit of customary law, nor any theory of custom or deductions 
from other customs which is to be a rule of decision, but only any 

Abdul Hussein Khm v. Bibi Sana, 45 I. A. 10 (1917), quoting 1906 P»R. Ho. no 
39. 410. 
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‘ cifstoni applicable to the parties concerned which is not . . 
(contrary to justice, etc.), “ and it therefore appears to me clear 
that when either party to a suit sets up ‘ custom ’ as a rule of de- 
' cision, it lies upon him to prove the custom which he seeks to apply ; 
if he fails to do so, clause (b) of s. 5 of the Punjab Laws Act applies, 
and the rule of decision must be the personal law of the parties 
subject to the other provisions of the clause.” ^ It will be observed 
that, while their Lordships affirmed the correctness of the principles 
enunciated in the judgment of Robertson J., they did not express 
any dissent from the decision of the FhU Bench. 

One further point should be noted in this important Privy Council 
case. At p. 14 Lord Buckmaster is reported as saying : “ In England, 
if a custom were alleged as applicable to a particular district, and 
the evidence tendered in its support proved that the rights claimed 
had been enjoyed by people outside the district, the custom would 
fail. This principle ought not to be applied . . . here.” 

Enough has been saidto establish not only the important part 
played by custom in India, but also to indicate the complexity 
of the problems which arise in respect to its legal recognition and 
enforcement. 

Any exhaustive study of the methods adopted by Courts having 
jurisdiction in India to solve these complexities would be im- 
possible within the limits of this discussion, but a few illustrative 
cases may be referred to. 

Sir Barnes Peacock in Hurpursad’s case ® described " a custom ” 
as being “ a rule which in a particular family, or in a particular 
district, has from long usage obtained the force of law."^ It must 
be ancient, certain, and reasonable, and being in derogation of the 
general rule of law, must be construed strictly.” 

The effect of this is to apply to an alleged custom in India the 
tests laid down for the determination of the validity of a cufetom 
in England. 

On a collocation of very numerous cases, English and Indian, 
it would appear that in order to give effect to a custom in India 
it must, in strict law, fulfil the following conditions, and possess 
the following characteristics. It must be (i) ancient, (2) definite, 
(3) continuous, (4) notorious, (5) reasonable. It must not be (i) 

1 S. 5 of the Punjab Laws Act of 1872, clause (a), maies custom the rule of 
decision ; clause (6) mates Mohammedan Law the rule of decision among Mdbam- 

medaiis except wien modified by custom. 

^ Hufpursad v. SIwo Dyal, L.R. 3 I.A. ^59, 235. 
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opposed to express enactments of the Legislature, nor (2) opposed 
to (a) morality, (b) public policy, (c) justice, equity or good conscience. 
Further, it must be (i) established by clear and unambiguous proof, 
(2) construed strictly. 

It may be said at once that only a very few, if any, of the 
customs given effect to in India have fulfilled in their entirety 
all these conditions, or exhibited all these characteristics. Mr. 
Mayne, when discussing this topic, points out that there are four 
different ways in which questions of usage arise in India. The 
second of these is as regai^is those who profess to follow Hindu 
Law generally, but who do not admit its theological developments ; 
and the fourth is as regards persons formerly bound by Hindu Law, 
but to whom it has become inapplicable.^ We are not concerned 
here with the two other ways in which such questions arise. 

A very remarkable instance of the second class of cases enumerated 
by Mr. Mayne came before the Privy Coimcil as recently as 1908.® 
The appeal raised the point of the validity or otherwise of the adop- 
tion of a daughter’s son, which under the general rule of Hindu Law 
was indisputably invalid. 

It has been pointed out by one of the Judges from whom the 
appeal was preferred that the importance of the case, and its peculiar 
significance, lies in the fact that the parties to the suit were orthodox, 
twice-bom Hindus — that is, they belonged to the very class most 
strictly bound by the Hindu texts. No doubt such adoptions were 
in fact commonly recognized in the Punjab ; on the other hand, 
the texts forbidding similar adoptions had been held by the Privy 
Council, oaly a few years before, to establish positive prohibitions, 
and to be not merely monitory. Yet in spite of these considerations, 
and of the fact that no allegation of a custom was put forward or 
suggested in the pleadings, their Lordships felt themselves entitled 
to hold that the District Judge was right in refusing to allow the 
appellant defendant to raise the point in his closing address. In 
other words, the Privy Council gave effect to a custom in direct 
derogation of the general law, which had never been pleaded and 
in support of which no evidence was adduced. 

One other very leading case must be referred to in this connection. 

In Abraham v. Abraham ’ the parties were at the time of the suit 
native Christians, and questions arose as to the rules of inlieritance 
by which they were governed. In the absence of any law then 

1 Mayne, H%ndu Law, p. 51, ^ Rup Narain v. Inst, Gopal,. 36 I.A. 103^1908). 

® 9 Moo. I.A. 195 (1863). 
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presci'ibed by Statute, the Rrivy Council applied the law by which, 
as the evidence showed, the particular family intended to be governed. 
In the course of their judgment it was laid down that, upon the 
conversion of a Hindu to Christianity, the Hindu Law ceases to 
have any continuing obligatory force upon the convert: — “The 
convert may renounce the old law by which he was bound, as. he 
renounced his old religion, or he may abide by the old law, not- 
withstanding that he had renounced the old religion. . . . The 
convert . . . may by his course of conduct . . . have shown by 
what law he intended his rights to be governed. He may do so 
either by attaching himself to a class which . . . has adopted . , . 
some particular law, or by having himself observed some particular 
usage or custom.” 

This is, of course, an instance of the fourth class of cases enu- 
merated by Mr. Majne, in which questions of custom arise. The 
relevance of these cases to the present discussion lies in the fact 
that in each case the rights and obligations of the parties were held, 
not to depend on any recognized code of law, Hindu or Christian, 
but solely on the customs adopted by the parties themselves or by 
their ancestors. And the last case {Abraham v. Abraham), and 
numerous other cases fully establish the proposition that a family 
converted from one religion, the adherents of which are normally 
governed by a defined personal law, to another religion whose ad- 
herents are similarly governed, can at their option retain part^ of 
their previous personal law, as a custom ; or, if they prefer it. adopt 
in toto the personal law of the adherents of the religion to which 
they have been converted. Such being the state of the‘"iaw, there 
has naturally been much uncertainty as to the period to which 
the Court must go back in order to establish a valid custom. 

Sir Charles Grey C.J., in the Calcutta case already referred to, 
fixed the year 1773 as the date to which the Court must extend its 
inquiries in order to find the existence of a valid custom. But 
he added, “ I admit that a usage for twenty years may raise a pre- 
sumption of a usage existing beyond ' living memory.’ ” 

As to this decision, Mr. Banerjee (at p. 229 of his Tagore Lecttm, 
1876), points out that the reason assigned for this rule is that since 
that date the power of making laws having become vested in the 
British Legislature, no change could be effected in the Hindu Law 
by any other agency. In the course of his argument, refuting this 
view,;, he points out that in Hindu Law not only is it unnecessary 
to trace back the existence of a custqm to any definite date, but 
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even the indefinite condition of being ancient may, in favouy of 
some classes of cases, have to be dispensed with. " Thus, suppose 
that a new Hindu sect come into existence . . . and adopt a form of 
marriage different from the orthodox form : it would be going too 
far to hold that these marriages are void, and thus bastardize a 
whole community.” And he strongly urges that a custom " ought 
to be recognized as valid when, either from observance for a long 
time, or from adoption by a considerable and organized body of 
persons, it has influenced the conduct of people to such an extent 
that to disregard it, would be to disappoint well-grounded and 
reasonable expectations of men.” 

The Allahabad High Court has indeed frankly stated ^ : “We 
cannot in these provinces apply the principles of the English Common 
Law, that a custom is not proved if it is shown not to be immemorial. 
To apply such a principle . . . would be to destroy many customary 
rights of modem growth in villages and other places. It would 
be inexpedient ... to attempt to prescribe any such period.” 

In a recent Bombay case,® Sir N. MacLeod C.J. expressed his 
opinion to be that “ if the evidence shows that for a certain number 
of years — and some cases appear to lay down as a useful guide a 
period of twenty years — there have been a number of instances in 
which the alleged custom has been recognized, the presumption 
arises ... of immemorial usage.” Two English cases were cited 
by»the learned Chief Justice in support of this proposition. 

The first was King v. Jollife (2 B. &. C 54), in which the right 
of the steward of a Court-leef to nominate for a summons to a jury 
was disputed. The passage referred to by MacLeod C.J. was no 
doubt that in the judgment of Abbott C.J,, where he says : “ A 
regular usage for twenty years, not explained or contradicted, is 
that upon which many public and private rights are held.” But 
he was careful to point out that in such a case “ if the custom be 
against any known rule or principle of law, it cannot stand, however 
great its antiquity may be.” And Holroy J. added : “ The ques- 
tion is whether the custom found be contrary to law and therefore 
void.” 

But in the Bombay case the validity of the adoption of an 
orphan was upheld by custom, though nothing could be more clearly 
contrary to Hindu Law. 

The other English case relied on was that of Brocklebank v. 

1 Kuar Sen v. Mamman, 17 All. 87 (1895). , ^ 

* Purshoium v. Venichand, I.L.R. 45, Bom. 754 (1920). 
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Thompson (1903, 2 Ch. 344, at p. 350). In that case Joyce J., 
relying on King v. Jollife, held that a regular usage of twenty years, 
if unexplained and uncontradicted, was sufficient to warrant a 
jury in finding the existence of an immemorial custom. But the 
“custom” alleged in that case was merely the claim to use a 
church-way, which has been judicially described as a quasi-easement, 
and has little or no relevance to the case of the customs and usages 
under discussion. 

It is in any case obvious that these two English cases form a 
very unsatisfactory basis for any rules formulated or to be formu- 
lated for determining the period over which, in India, the evidence 
in favour of a custom must extend. 

In two fairly recent cases * their Lordships of the Privy Council 
have held, where the validity of a Jain adoption was in dispute, 
and the evidence in favour of the alleged custom was limited both 
as to number of instances and locality, that though it fell short 
of satisfactory proof of tlje custom, yet as between the parties it 
was sufficient to justify a finding that the adoptions were valid. 
That is to say, they held in effect that, though the validity of a 
custom of adopting married Jains was not satisfactorily established, 
the validity of the adoption of the particular married Jains concerned 
was established. Other instances in which the conditions and char- 
acteristics held in England to be essential to the validity of a custom, 
have been departed from or ignored in India, could be indefinitely 
multiplied. 

The fact appears to be that neither “ custom ” nor “ usage,” 
in the sense in which these terms are employed in English Law, 
are appropriate when applied to the personal law adopted by a 
particular sect, family or community in India. Such a thing as 
an option to an individual to choose whether he would be governed 
by one set of rules of inheritance, or by a totally different set, as 
was contemplated in Abraham v. Abraham, is utterly alien to the 
conceptions of English Law. When a< Mohammedan community 
is found to be governed by the Hindu rules of inheritance, it cannot 
be said that these are “ customs ” in the English sense. In the 
first place, the rules are in no sense local. Members of these com- 
munities are to be found not only all over India, but all over the 
East, and the date of their conversion can be assigned within fairly 
narrow limits. 

1 Aupchmd V. Jambu, 37 l.A. 93 (1909), and Chimaulal v. Hari Chwui 40 I.A. 

151 (1913)- 
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Neither are they “ usages ” in the sense in which that terra is 
defined in Lord Halsbury’s compilation. Most of the usages given 
effect to among Hindus and Mahommedans have little or no con- 
nection with trade or business, and very many of them are purely 
local. It can hardly be denied that much harm has already resulted, 
and much more may yet accrue, through the failure to recognize 
these fundamental differences. All will agree with Mr. Mayne that, 
at one time at least, far too much stress was laid upon the ancient 
texts by which the people of India, more especially the Hindus, 
were supposed to be bound, to the neglect of the customs and usages 
by which they were really governed. It ought to be possible to 
frame rules by which, without too great laxity, the actual usages 
in force in any community, sect, or family could be given effect to, 
without having recourse, even nominally, to the tests required by 
English Law to validate a custom. 

Without going so far as to permit any community, sect or family 
to be a law unto themselves, the ultimate test might surely be, 
what rules are now recognized as binding on them, not for how long 
a time they have been observed. 

This, it is submitted, is only an extension of the advice given 
by the Privy Council in the famous Ramnaad case.* 

“ The duty, therefore, of a European judge who is under the 
obligation to administer Hindu Law, is not so much to inquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been received by the 
particular school which governs the district with which he has to 
deal, and has there been sanctioned by usage.” 

It may well be that the vagueness and uncertainty as to what 
really constitutes a valid custom, which is discernible in the Indian 
decisions, has not been altogether an evil. It has rendered possible, 
capriciously it may be, but still not altogether ineffectually, the 
recognition of changes in the customs and outlook of the people 
of India which might have been rejected had the more rigid rules 
of English Law been rigorously adhered to. But, from a legal 
point of view, nothing can be more deplorable than the imcertainty 
such confusion induces as to the rights of individuals, and even 
of whole communities. 

On the assumption that the present state of the law in England 
and India has been approximately accurately indicated, the result 
of this discussion would appear to, be : 

i 12 Moo. I. A. 397. 
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"I. That the distinction drawn by English lawyers between 
“ custom ” and “ usage ” does not exist in India. 

2. That there being in England no such thing as a " personal 
law,” in the sense in which that expression is used in India, English 
rules as to the necessary proof and characteristics of customs and 
usages, cannot usefully be applied. 

3. That the confusion manifested in the English law on the 
subject, becomes worse confounded when sought to be applied in 
Indian Courts. 

4. That " usage ” and " custom being really synonymous 
terms as applied to the personal law of a Hindu or Mohammedan, 
their identity should be judicially recognized, and appropriate 
rules framed for their enforcement, without regard to the distinctions 
and refinements of English Law. 



NOTES ON EGYPTIAN LAW. 

[Contfihuted by Sir Malcolm McIlwraith, K.C.M.G., K.C.] 

Criminal Law Reform in Egypt. — ^The April number of VEgypie Con- 
Umporame (No. 65, April 1922) contains two articles on this subject, 
one by Mr. J. E. Marshall, a Judge of the Native Court of Appeal, and 
the other by Mr. J. Wathelet, a Belgian jurist, and one of the Govem- 
, ment counsel. Mr. Marshall criticizes severely the Egyptian Penal 
Code on the somewhat strange ground that there must be a fault 
somewhere, or the penal laws would have justified their existence by 
eradicating crime. No doubt there are many faults in the Egyptian 
penal laws, as there are in those of most other countries, but have 
penal laws anywhere succeeded in '' eradicating crime '' ? Would 
it not, indeed, be difficult to find any country of importance where 
crime is not, more or less contmuously, on the increase ? Mr. MarshalFs 
own panaceas are the punishment of flogging, the introduction of the 
jury system, and the establishment of a Court of Criminal Revision, 
which is to be organized in such perfection as may be humanly possible, 
and in such condition as may suffice for the needs of the future, as well as 
the ^present/' Few mundane legislators reach such a standard. 

Flogging, for grave crimes, in lieu of, or in addition to imprisonment 
has frequently been advocated in Egypt ; and with an ignorant callous 
peasantry, for whom imprisonment holds no terrors and scarcely any hard- 
ships, it obviously has much to recommend it. But poignant memories 
among the people of the great abuses of the " kourbash (whip), by which 
Egypt, in pre-Occupation days, was largely governed, have hitherto been 
- too strong to permit of its revival by a legislative measure, in any form 
whatever. As to the jury system, there would, assuredly, be great 
advantages in training the fellaheen to take an intelligent and responsible 
part in the administration of the criminal law. But, up to the present, 
whenever the intervention of a popular element in criminal trials, in 
however restricted a degree — as in the case of lay Assessors for the 
Assize Courts — has been proposed by British administrators, such 
proposals have met with violent and determined opposition from the 
most enlightened and leading Egyptians themselves, and notably from 
the Legislative Council, who are, after all, the best judges of the morality 
and capacity of their own countrymen. It is very doubtful if it will be 
found that their views have radically altered under the new conditions, 
which involve the withdrawal of many safeguards. 
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Finally, as regards the Court of Criminal Revision, this, again, is an 
old controversy. Mr. Marshall endeavours to support it by the argument 
that, inasmuch as England considers a Court of Criminal Appeal indispen- 
sable, a relatively backward country such as Egypt can hardly maintain 
that it is unnecessary. The argument is, however, by no means 
conclusive, for Mr. Marshall omits to take into consideration, or at any 
rate to mention, that a large part, probably the main part, of the task 
of^the Court of Criminal Appeal in England, viz. all that relates to the 
decision of points of law, is performed in Egypt, quite efficiently, by the 
Court of Cassation. The English Court of Criminal Appeal very rarely 
interferes with findings of fact. Incidentally, the writer of this paper does 
not help his case, nor strengthen his authority, by the assertion that “ in 
Egypt, every change in the criminal law '' has had, as a result, that '' a 
greater length of time has elapsed between the commission of the crime 
and its punishment,'' for the most cursory examination of the criminal 
statistics for the ten years which succeeded the great change made by 
the establishment of Assize Courts would prove this statement to be 
quite remarkably inaccurate and misleading.^ A more practical, if less 
ambitious, contribution to the discussion of remedies for an admittedly 
grave state of affairs, is Mr. Wathelet's very interesting paper on the 
" Correctionalization " of crimes. The present position is that, owing to 
the great increase of crime in Egypt of late years, the trial-lists of Assize 
Courts are choked with a mass of offences which, though technically 
'' crimes " in Egyptian law {i,e, roughly, felonies, as distinguished from 
misdemeanours), and, as such, triable by Assize Courts only, are, in the 
particular circumstances of the case, of relatively minor importance. 
Such offences would, in France or Belgium, under the system loiowp as 

correctionalization," be withdrawn from the Assize Courts and sent to 
the Correctional Tribunals, which deal with misdemeanours only. It is 
proposed that a similar system should be adopted in Egypt, and the 
proposal seems worthy of serious consideration. The danger lies, of 
course, m the great discretion thus entrusted to committing magistrates, 
who may fail to discriminate with judgment. But in such matters some 
risks must be run, and the situation is clearly such that it has become 
imperative to find an issue. 

Land Transfer in Egsrpi — ^The March number of VEgypte Con- 
tempormne — ^the admirable organ of the Egyptian Society of Political 
Economy, Statistics and Legislation — is entirely devoted to the reform of 
the land laws by the introduction of the system of registration of title, 
generally known as the Torrens system," in lieu of the existing system 
of registration of deeds, without any official guarantee of their accuracy or 

3 - The interval between the commission of a crime and the final sentence on the 
offender was reduced by the new system from an average of 230 days to 71 (see 
Report for 1905 , p. 16). Though it has now unfortunately gone up to 106 days, it is 
stili less than half the time formerly required for the judicial repression of a crime 
(see Report for the y^r 1915 by the Judicial Adviser, p. 32}. 
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validity. This is a matter which, for many years, has closely engaged 
the attention of the Eg57ptian Government and its principal legal ad- 
visers. It is indeed manifest that a sound, simple and expeditious 
system of land transfer must be a matter of paramount importance in a 
community the mass of whose population lives by agriculture, and the 
aggregate wealth of which resides, almost entirely, in the value of its urban 
and rural land. Still more is this the case in a community whose agricul- 
tural classes are almost entirely uneducated, very quarrelsome and 
litigious (the cause-lists of the tribunals are literally choked with land 
claims), and deplorably addicted to the forgery of title-deeds and the 
fraudulent removal of landmq^ks. For such a community a system of 
official registration of title, with a guarantee of its validity, after an 
administrative investigation, presents obvious and substantial advantages 
over one in which the registration of deeds implies no proof of title. For 
these reasons the adoption of ''livres fonciers,'' i.e. the Torrens system, 
was, so far back as 1904, strongly urged by the Egyptian Government on 
the Foreign Powers (without whose assent it was powerless to act, so far 
as foreigners are concerned) and the official reports of the Judicial Adviser 
at that time (1904-1908) contain lengthy ^guments in favour of its 
adoption. The matter was referred to an International Commission 
which, in the latter year, reported favourably on the scheme ; but, owing 
mainly to purely political opposition, the Government failed to secure 
the necessary unanimity among the Powers, the proposals were shelved, 
and the existing abuses and inconveniences perforce continued to subsist. 
Then came the war, and all such questions remained dormant. At length, 
when the great struggle seemed to be nearing its end, the project was 
takeoa up once more, in 1917. A commission was appointed to study it 
afresh, and this body has recently issued a series of six reports, addressed 
to the Council of Ministers, which recommend action in the direction 
of the original proposals, though on more tentative and gradual lines. 
The present position of the question is set forth in two papers, contained 
in the publication referred to at the commencement of these observations, 
one by an Italian jurist and ex-judge of the Mixed Tribunals and formerly 
one of the Government lawyers (Mr. Bernardi), and the other by the 
Director of the Cadastral Survey in Egypt (Mr. Sheppard). This latter 
paper constitutes a particularly lucid and exhaustive exposition of the 
whole problem, and contains practical details of the manner in which the 
proposed reforms would work, which are of special value and cannot fail 
to prove of great interest to ail concerned with this complicated subject. 
So far as it is possible to judge from these documents, the present situation 
does not appear to differ very materially from that with which the 
Egyptian Government and its advisers had to deal a dozen years ago — 
save that recent events are scarcely likely to facilitate, for some time 
to come, the introduction of far-reaching innovations of any kind.' Now, 
as then, the main difficulty of establishing any system of guaranteed 
title is the inadequacy, for this purpose, of the existing Cadastral Survey, 
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As Sheppard points out, that survey is a revenue Survey, for the 
purpose of ascertaining the persons liable for the payment of land tax — 
whereas the' tax-payer and the owner are not necessarily the same 
person. Moreover, the value of the existing maps is greatly diminished 
by the fact that they have not been kept up to date, 40 per cent, of the 
country having been surveyed upwards of sixteen years ago. Yet the 
standard of accuracy in a Cadastral Survey, required as a basis for 4 he 
establishment of Land Registers, with a Government guarantee of title, 
requires to be a very high one, especially in view of the peculiar character- 
istics of Egyptian holdings. These are both extremely numerous (in 
proportion to the area and population), srp.all in extent, and exceedingly 
ill-defined. There exist, indeed, in Egypt to-day, some three million 
individual holdings ; only 7 per cent, of these are above five acres in 
extent ; and there are practically no natural and scarcely any artificial 
boundaries to distinguish individual properties. Further, we have to 
reckon with the passions aroused in the rural classes by the great intrinsic 
value of the land, which Mr. Sheppard states is probably nowhere higher 
in any country in the world.'* In view of all these difficulties, and many 
others which cannot be ei^umerated here, the Commission has recom- 
mended that any immediate and wholesale introduction of the Torrens 
system is impracticable. What is to be aimed at, for the present, is such 
modification of the existing organization as will, ultimately, render 
easy the establishment of a general system of guaranteed registration of 
title. In particular, the present method of recording transactions by 
names of individuals is to be abandoned in favour of one under which 
all records will be kept by property unit only. Such property unit is to 
be very strictly defined and measures (which are described at length) 
are to be taken to ensure that all rights inscribed against it are compatible 
both with those which have already been inscribed concerning it and with 
those inscribed against all other property units. The first set of pre- 
cautions constitute what is called a \physical scrutiny which will be en- 
trusted to the Survey department — and the second a legal scrutiny, which 
will be undertaken by a Government department of official conveyancers. 
Finally, the Commission recommends that the reform be established in 
one province only, at the start — that of Menoufia — the remaining 
provinces being taken up in geometrical progression. It is hoped that, 
seven years after the commencement of this task, the system will be in 
operation throughout the country. It is the greatest boon W’'hich the 
Government could confer upon the fellaheen, and if the new regime in 
Egypt succeeds in effecting it within a reasonable space of time, that 
regime will have gone far to justify its claim to power. 
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[ContYiUited by Professor Berriedale Keith, D.C.L,] 

The Constitution of the Irish Free State. — ^There is curiously little inno- 
vation on established Dommitin lines in the constitution for the Irish 
Free State which has emerged from the discussions in Bail Eireann. 
The brevity of the proceedings in the Dail was remarkable, but is 
explained by the absence of the Republican members of that body, 
which precluded any serious attempt to amend the terms of the constitu- 
tion as introduced and supported by the Government. The withdrawal 
of Mr. de Valera's supporters facilitated the acceptance of the clauses 
which preserve the connexion of the Free State with the British Empire ; 
an attempt b}? Mr. Gavan Duffy to have thetiath of allegiance provided 
for in Article IV of the Treaty of Peace made optional for members 
of the Irish Parliament was decisively defeated as a clear breach of the 
spiiit, if not of the wording, of the treaty. It is, however, important 
to note that the connexion of the Free State with the Empire was not 
asserted by the Administration to be necessarily permanent ; Mr. Kevin 
O' Higgins, on whom rested the duty of piloting the Bill through the 
Dail, stated that, as the Treaty of Peace had been secured by pressure 
of force, it would be open in future for the Irish people to repudiate its 
obligations if the majority so desired. Though exception may be taken 
to the expression of such an opinion in the circumstances, it may fairly 
be argued that the view is consonant with reason , no bounds can be 
set by one generation to the possibility of national growdh , the right 
of the Dominions to attain independence, should they unfortunately 
desire to do so, is recognized in theory,^ and it would be idle to lay down 
any formal doctrine regarding the indissolubility of the tie between 
Great Britain and the Irish Free State. The grant of a most generous 
amount of autonomy to that State may in the course of time reconcile 
the majority of the people to the conception of the Imperial connexion 
as one of the highest value. 

ludiciai Appeals. — ^The Administration successfully secured the 
acceptance by the Dail of the provision under which an appeal by special 
leave will He from the decisions of the Supreme Court of the Irish Free 
State, but from no other Court. This is, in effect, the system in force 
in Souths Africa, and is, therefore, much more generous than the provision 
would have been had the Canadian model been adopted as contemplated 
in the treaty. The appeal, the Administration represented, was mainly 
^ Cf Keith, War Covevmmnt of the Dominions, 167-9. 

r6 
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' . intended to safeguard the interests of persons outside the Free State ; 

but this assertion, of course, is misleading. The chief use of the pro- 
vision is doubtless to secure to the Privy Council a voice in the inter- 
pretation of the Irish constitution, especially with a view to secure due 
observance of the provisions in favour of absence of discrimination on 
religious grounds. As the appeal by special leave will lie only from the 
; Supreme Court, it has been necessary to secure that that Court shall 

always be entitled to hear appeals involving questions of the construc- 
tion of the constitution ; otherwise the purpose of the appeal might 
have been foiled by cutting off appeals to the Supreme Court in such 
cases, as was done in the Commonwealth of Australia when legislation 
was passed which precluded the Supreme Courts of the States- from 
deciding constitutional issues affecting the relations of the States and the 
Commonwealth.’ It does not appear from the constitution what the 
result of the appeal is to be, that is, whether the decision of the Privy 
Council will be binding as a rule of interpretation on the Supreme Court, 
or whether it will merely dispose of the individual case , the Australian 
High Court, it will be remembered, treated decisions of the Privy Council 
on constitutional issues oil appeal from the State Courts as having no 
binding effect on the High Court. The fact that the constitution contem- 
plates that Imperial legislation for the Free State shall be incompetent 
after the constitution is accepted cannot be overlooked in this regard. 

Temtorial Limits of Irish Legislation.— The problem of the limits 
within which the Acts of the Irish Parliament shall take effect is one 
which must be finally disposed of in the Imperial Act sanctioning the 
constitution. The most plausible mode of dealing with the issue appears 
to be to provide that the laws of the Free State shall, save where other- 
* wise provided in any Act, be in force throughout the territory and 

< the territorial waters of the State, and on all ships registered in the 

State, and may be extended by express enactment to Irish citizens when 
"f beyond the limits of the Free ^State or on ships not registered in the 

Free Statc.-^ Such a provision would probably secure the extent of 
? ‘ legislative power adequate for the uses of the State, For many purposes, 

‘L it is clear, legislation by Ireland would be undesirable, Irish citizens 

remain British subjects, and should still be subject to the legislation 
, of the Imperial Parliament, which provides foi" the exercise of jurisdic- 

tion over such subjects in places where the Crown possesses extra- 
.'/y territorial jurisdiction. 

'4i ' Wsh Citizenship.— The provisions rcgai-diiig Irish citizenship arc, 

v|'i in a sense, not altogether novel, since Canada has used the conception 

4r for purposes of immigration regulation, and has even gone so far as to 

'.'L iw define Canadian nationality to meet difficulties arising under the consti- 

'<1^, M - tiition of the Court of International Justice created under the terms 

‘li ‘ 

^ See Jmmi So/;:, Comp, Leg,, vol. ix, pp. 260-80. 

’ ' ' ' * TMs is tfee form suggested by me to tbe Draftiag Committee at the chainnau's 

' request SMps include atrsbips. 
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of the Covenant of the League oi Natioub. Bui the Irish defiMtion 
introduces a distinct novelty in making political rights depend on Irish 
citizenship, so that a natural- born British subject in Ireland will normally 
have no claim to the franchise. In the Dominions, of course, classes of 
British subjects have been excluded from the vote mainly on racial 
grounds, but it is a new departure that the European British subject 
should not noimally be entitled to political rights, on the completion 
of the same term of residence in a constituency and fulfilment of the same 
conditions as regards age, etc., as a native of the Irish Free State. 

Initiative and Referendum. — ^The provision of the existence of a 
limited referendum and of th^‘ possibility of the initiative is not surpris- 
ing , the Labour Party, despite its belief that the referendum would 
be a conservative influence, was prepared to accept it, and there is 
obvious gam in securing close contact between the people and the 
Legislature in a State where, until lately, the people and the Government 
have largely been m conflict. An important proposal was made to 
substitute a referendum for Parliament in the article providing that, 
save in the case of actual invasion, the Free State shall not be com- 
mitted to active participation in any war without the assent of Parlia- 
ment. But the proposal was rejected, and the experience of Australia^ 
in regard to the referenda on conscription 111 the late war does not 
favour placing the decision of such an issue in the hands of so clumsy 
an instrument as the referendum. The principle in itself is, m effect, in 
accord with Dominion practice ; the Canadian Government, on receiving 
the British Prime Minister's appeal for support in his policy regard- 
ing the Straits, determined that it would be necessary, if any active 
ste^s were to be taken, first to obtain the approval of Parliament, which 
would have been summoned for that purpose, had the crisis continued 
to be acute. The contrast between the British and the Dominion action 
in this matter is instructive of the difference in the history of Britain 
and the Dominions. 

Ministerial Responsibility. — Interesting is the desire shown by the 
framers of the constitution and the Dail to experiment with a derogation 
from the rule of the solidarity of the Cabinet and the necessity of all 
members of that body holding seats in the Legislature. Tlie objections 
to the rigidity of cabinet government often felt in the Dominions have not 
resulted in anj^ abandonment of its principles, and the very minor reform 
of having some ministers, who, while members of Parliament, will hold 
office independent of party, seems unlikely in Ireland to counteract 
the reasons which render cabinet solidarity more or less an essential 
part, like the party system, of the working of responsible government. 

The Queensland Constitution. — The assent of the Crown to the 
reserved Bill of the Queensland Parliament to abolish the Legislative 
Council of the State terminates in its present form an acute controversy 
and brings prominently to the front the question of the need for M- 

^ Se® Keitli, War Governmmi of the Domtnions, pp. S8-9§ 
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cam&rai Legislatures in the States.^ The difficulty came to a head in 
Queensland, because of the strength of Labour in that State, which 
secured a Labour majoiity in the Assembly in 1915, and renewed the 
mandate of Labour in 1918 and 1920, though in the latter instance by 
the small majority of four votes in a House of seventy- two members. 
The Legislative Council, a nominee body, without limit to the number 
of members who might be added by the Governor at any time, was 
the outset in decided opposition to Labour, and in 1915 and 1916 the 
Assembly passed Bills providing for a referendum on the issue of the 
abolition of the Council, both of which naturally were rejected b^r that 
body. The Government then secured t her putting in operation by the 
Governor of the Parliamentary Bills Referendum Act of 1908, a measure 
passed to provide a constitutional means of solving differences between 
the two Houses in preference to the crude device of creating fresh appoint- 
ments, persistence in which would obviously rum the utility of the 
upper chamber.2 Exception was taken by the supporters of the Council 
to the adoption of this procedure, the power of the Parliament to abolish 
the Council by a Bill, especially one passed over the head of that body, 
being strenuously denied; but the High Court of the Commonwealth 
decided against this contention.*** Leave to appeal from this decision 
was refused by the Judicial Committee,^ but without deciding that 
point, on the ground that the referendum on the abolition of the Council 
had actually been taken, and had disposed of the issue by recording a 
majority of 62,909 votes against abolition. The Government did not 
allow itself to be deterred from further efforts by this result ; the member- 
ship of the Council, which had fallen to thirty-seven in May 1917, was 
increased by thirteen new appointments on a strictly Labour basis in 
October. This action elicited a protest to the Governor on May 5^ 
igi8, and no further appointments were made until the Governor left 
the State, and Mr. Lennon, formerly a Labour minister, as J^ieutenant- 
Governor assumed the administration. He then adopted, in February 
1920, the extreme measure of appointing fourteen fresh members, thus 
giving Labour a clear majority on the Council as regards effective 
voting power. This majority was used for the purpose ‘of securing the 
passage of certain controversial measures outstanding, but it was not 
thought desirable to carry the measure for the abolition of the Council 
forthwith, and it was postponed until after an appeal to the electorate, 
which, however, gave only a majority of four to Labour. Notwith- 
standing this, the Bill to abolish the Council was introdaced in the 
session of 1921 and passed easily through both Houses, the facility of 
passage being doubtless explicable by the fact that the former supporters 
of the Council felt it useless and unwise to maintain that attitude when 

^ See Parkameniary Paper, Cmd. 1625. 

^ See Keitn, Responstble Governnmti in the Dominions, vol ii, p. 586 ; Jmpewl 
Unity, p. 400 

® Taylor v. Attorney-General for Queensland, {1917) 23 C.L.R. 457. 

* 1918, S E. Qd*, 194 
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the utility and character of the House had been undermined by the 
wholesale addition of partisan members, under pledge to vote in accord- 
ance with the Labour Party's policy. The Governor reserved the Bill, 
and various petitions for its being refused assent were forwarded by the 
Governor to the Secretary of State for the Colonies for submission to the 
King. The refusal of Mr. Churchill to give effect to these petitions 
was inevitable * it was impossible to allege any Imperial interest as 
involved , the swamping of the Council had satisfied many of its 
supporters that its utility had departed, and, even if there had been 
any doubt as to the validity of the measure in point of law — ^whidi 
was not the case — that was not a ground for withholding assent, since 
the issue was one properly to be decided by the Courts and not by the 
Secretary of State. 

Difficulties o! the Uni-cameral System. — While the history of this 
episode exposes the difficulty of a S5^stem in which the Upper House is 
nominee with no limit on the power of swamping, it is not by any means 
clear that the arguments of the Queensland Government against the 
existence of any second house are convincing. It must be remembered 
that, though in the majority of the Canadian provinces there is no 
second chamber, the judiciary there is outside the control of the provin- 
cial legislatures or governments,^ a fact overlooked by the Queensland 
Premier in his arguments in favour of the uni-cameral system. Moreover, 
the Dominion Government in Canada exercises the power of disallowance 
of provincial Acts, and it has shown itself prepared on occasion to dis- 
allow such measures if really confiscatory, ^ while the Imperial Govern- 
ment has ill effect negated any claim to deal similarly with Queensland 
Further, the relaxation of Imperial control has been accom- 
panied the growing reduction of the Governor to the position of a 
constitutional sovereign, without initiative of any kind. Nothing 
indicates the change more clearly than the action of the Secretary oi 
State for •the Colonies, Lord Milner, in sanctioning the selection of 
Mr. Lennon, a pronounced Labour partisan, for the office of Lieutenant- 
Governor, involving his succession to the office of administrator of the 
Government in the Governor's absence. Such an appointment under 
the older doctrine would never have been conferred on a mere partisan, 
and the decision to allow the recommendation effect indicated that 
it was felt that the personal element had ceased to be of importance, 
and that the administrator of the Government was expected merely 
to act on ministerial advice.^ In the absence of either external control 
or the right of the Governor to intervene, the safeguard against unfor- 
tunate action by Parliament lies, according to Mr, Theodore, in the 
widest franchise, means for keeping the electoral districts proportionate 
according as population spreads, honest electoral laws, frequent elections 
and the responsibility of ministers to Parliament.'' There are, how- 
i See 30 & 31 Viet., ss 96-10 r 
See Keith, War Government of the Dominions, x>p. 299, 300 
3 Ihid , pp 258-61. * Cf. [19-22] I AC 457,, at p. 461. 
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cver^ obvious difficulties in securing all these ends, and complaints of 
the mode of carrying out the electoral laws have not been unknown in 
Queensland itself. More serious is the power recently made use of by 
the Legislatuie under which pioxy voting foi members of Parliament 
absent from illness has been allowed, a device necessary to maintain 
the eyanescent Labour majority owing to the ill-health of a supporter. 
The moral authority of a majority thus secured is not ob\iously very 
high. A further difficulty arises from the almost total absence of checks 
on the constituent powers of Pailiament. The duration of its life can 
be changed by a simple Act, and a Government might therefore in theory 
at least prolong its existence against the ^oopular will, subject to the 
dubious possibility of Imperial inteivention. Such a contingency, as 
events in New South Wales during the war prove/ is not at all impos- 
sible, and the existence of the possibility must be set oft against the con- 
tention^ that no satisfactory second chamber is possible, since if elected 
on a restricted franchise it is undemocratic, and, if elected on the same 
franchise on the Lower House, it merely duplicates that body, while, 
if the term of membership is longer than that of the Lower House, it 
may lag behind the feeling of the electorate. The success of the expen- 
ment is evidently still in the balance. 

Federal Control of Prices in Canada.— Tlie Judicial Committee has 
again emphasized the restricted character of the powers of the Dominion 
Parliament under the provisions of s. 91 (2) and (27) of the British North 
America Act, 1867, to legislate for the regulation of trade and commerce 
and criminal law. As an aftermath of war conditions, authority was 
given by the Board of Commerce Act, 1919 (c. 37), to a new body 
constituted under that title to investigate cases where suspicion existed 
of undue increase of prices of commodities, the making of unfair profits 
and the raising of prices by hoarding, and the Combines and Fair Prices 
Act (c. 45) of the same year penalized with fine or imprisonment offences 
of undue accumulation and hoarding and required sale at ^reasonable 
prices of surplus stocks. The validity of this legislation was natural^ 
called into question as running counter to the exclusive power of the 
provinces under s, 92 (13) of the British North America Act to regulate 
property and civil rights, and the refusal of the Judicial Committee 
to uphold the validity of the Canadian legislation was natural.® The 
war being over, and no famine existing, it was impossible to justify the 
legislation on any broad grounds, and only on some such cause would the 
Privy Council have found the legislation effective under siib-s. 2 of s. 91. 
Equally obvious was the impossibility of making the legislation valid 
as a.ii enactment of criminal law ; if the principle were conceded the whole 
position of the provinces could be undermined by Dominion legislation 
couched in the form of the imposition of penalties. The result, of course, 
is inconvenient, and is a reminder of the complications and hindrances 

1 Keith, W0f Government of the Dominions, p. 272. 

* ParUameniary Paper, Cmd. 1625, p 49, 

^ ^ Inf § Board of Commerce Act, xpxp, I1922] i A C. 191 ; 60 Cm, S C,E. 45^ 
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introduced by the federal form of constitution, the importance o| which 
is becoming steadily increased with the development of legislative 
activity on social and economic topics. 

Effect of Disallowance of Legislation. — Curiously enough there 
seems never to have arisen before the recent case of Wilson v. EsqtdmaU 
and Nanaimo Railway the precise question of the ejSect of the 
disallowance of a provincial Act in Canada on a grant of a title to 
property, made by the Executive Government under the authority of 
the Act during the period before disallowance. The effect of disal- 
lowance under the British North America Act, ss. 56 and 90, is to annul the 
measure from the day of the signification of disallowance, and prima 
fade this would seem to leaA^e unaffected any action taken under the 
Act while it yet existed as such. But it might be contended that, as 
the grant of property w-as made under an Act which became null, the 
grant could not stand, since when the Act disappeared it rested in 
vacuo ; the contention, however, would obviousty have led to very 
unfortunate practical results as regardb provincial, and therefore in 
theory even, Dominion legislation , nothing would have been regarded 
as secure pending the expiry of the period within which disallowance 
was possible, and the refusal of the Judicial Committee to accept the 
validity of the plea that disallowance annulled the grant is of general 
importance and value. There are, it must be added, possibilities of 
unsatisfactory results from the decision, for it may become a moot 
point how far disallowance will avail to undo the results of a confisca- 
tory statute whose terms are earned into effect before disallowance 
becofnes practicable, but such considerations cannot outweigh the 
balance of argument in the contrary sense.^ 

Provincial Succession Duties.— The case of Borland v. The King 
revives memories of the dissatisfaction of the Legislature of Quebec 
with the view taken by the Judicial Committee ^ as to the validity of 
the succession duty legislation of the Pro\ince. The powers of the 
provinces in this regard are affected both by the local limitation of 
provincial authority and by the restriction of their authority to tax to 
direct taxation, a point which the Judicial Committee held to have 
been overlooked in the earlier legislation of Quebec, while the Legis- 
lature contended that the Committee had misapprehended the point A 
The latest decision establishes the validity of the amendments made 
in the Quebec law ^ as a result of the judgment of the Privy Council 
and makes it clear that a Province may levy duties on any transmission, 
within the Province, owing to the death of a person domiciled therein, 
of moveable property locally situate outside the Province at the time 
of such death, a result eminently consonant with equit}". Transmission 
within the province is, of course, not easy to define completely, the 

i [1922] I A.C. 202. ^ 3 CoUon V. The Kmg, [1914] A.C 176. 

^ [19223 1 A.C. 215, ^ Keith, Impenai Unity, pp. 575 ft, 

® 4 Geo. Y. c. le. 
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judgment suggests that it covers the case of any transmission of property 
to a" person domiciled or ordinarily resident within the Province. 

The Council and the Cabinet. — ^The important, if obvious, distinction 
between a decision of the Cabinet and the clothing of it in formal legal 
shape by an order of the Lieutenant-Governor m Council is illustrated 
by the judgment in Mackay v. Attorney-General for Briitsh CohimbiaJ 
The Public Works Act, 1911 (c. 189) of the Piovincc as amended in 
1914 gave authority to the Lieutenant- Governor in Council to acquire 
lands, and sanctioned the making pf contracts in this legard by the 
Minister of Public Works under his seal The issue laiscd was whether 
a contract formally made was valid in the absence of a formal order 
in council under the Act. There was no doubt that the Cabinet approved 
the steps taken, but it was equally clear that no order in council had 
ever been issued, and the Judicial Committee held without hesitation 
that it was impossible to dispense with such an order, citing in support 
of their general view Churchward v. The Qticcnr and their own judg- 
ment m Commercial Cable Co, v. Government of Newfoundland.^ 

Provincial Control of the Liquor Traffic In Rex v, Nat Bell Liquors, 

Ltd.,^ the Judicial Committee has decisively upheld the Albertan legisla- 
tion prohibiting the sale of 4 iquor in that Province, as contained in the 
Act of 1916 (c. 4), as amended in 1917 and 1918. The provincial Legis- 
lature, by the Liquor Export Act (8 Geo. V, c. 8), had made effective 
provision for the recognition of the Dominion rights of legislation, and 
thus prevented any successful attack on the provisions of the Liquor 
Act. It wa^ also held, very naturally, that the confiscation of stocks 
of liquor unlawfully held was a perfectly legitimate penalty within 
the power of the provincial Legislature under s. 92 (15) of the British 
North America Act'. The judgment is also valuable for an elaborate 
exposition of the nature of certiorari, and it establishes that the use of 
the term ‘‘ cnminaL' in a Dominion Act (10 & ii Geo. V, c. 32), 
denying the right of appeal to the Supreme Court in the emse of pro- 
ceedings for a writ of certiorari in respect of criminal charges, is to be 
taken in the wide sense of “ not civil/' and not in the technical sense 
of criminal law under s. 91 (29) of the British North America Act. 

Direct Legislation. — ^The case, however, is really more important 
in the constitutional aspect from its treatment of the question of the 
legislative procedure provided for by the Direct Legislation Act (4 Geo. V, 
c. 3). The Liquor Act was passed in 1916 after the procedure provided 
for in that Act had been complied with ; on a petition being presented, 
a referendum had been held on the terms of a Bill submitted to the 
electorate, and on the referendum declaring by the due majority for the 
measure, it had been duly enacted without substantial change by the 
Legislature. It was suggested that this mode of legislation ran counter 
to the constitution, since by s. 92 it is the Legislature which may exclu- 

1 [1922] I A.C. 459. 

® [1865] L.R I Q.B. 173 


® [1916] 2 A.C 610. 
^ [1922] 2 A.C 128. 
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sively make laws, and the procedure laid down in effect deprives, the 
Legislature of any' true part in legislation. The Judicial Committee 
had not, of course, to decide the question of the validity of the Direct 
Legislation Act, and it was content to assert that there was nothing to 
show that the Liquor Act was not duly enacted by the Legislature. 
The Legislature was intended to carry out the wishes of the electors;, 
it would be absurd that it should only pass acts against these wdshes or 
on topics on which the electors had no interest. At a general election 
the electors returned members under a mandate to enact a series of 
measures, and there was no essential diference in the electors declaring 
that they desired a certain measure to be passed. This view suggests 
that the Court would look vith favour on the Direct Legislation Act 
if its validity were directly challenged, and indicates a change of view in 
comparison with the treatment meted out to the Initiative and Referen- 
dum Act, 1916, of Manitoba.^ Yet the reasoning of the Judicial Com- 
mittee seems to overlook one vital point . the procedure under the Act 
deprives the Legislature of any deliberative function whatever, and 
turns it into a mere machine for registering the decrees of the people. 
It deprives the Legislature of the whole business of shaping a law, since 
it is not permitted to make any substantial change, and it deprives 
the people of the profit to be derived from the intelligent discussion 
of the proposed measure by the Legislature. There is nothing in the 
judgment to show that this aspect of the case was present to the Court, 
and it is, of course, wholly contrary to British political views to treat 
a member of the Legislature as sent there simply to carry out the 
instructions of his constituents. 

South African Appeals.— It is decidedly difficult to understand on 
\\ffiat principle the Judicial Committee was troubled with the appeal 
of the Madrassa Anjuman Islamia v. Municipal Corporation of Johan- 
nesburg? for no constitutional issue of any kind was involved, the whole 
point turnmg on the meaning of the word “ occupy, in circumstances 
where the sense could hardly be disputed. Such public interest as the 
case had was merely as a side issue of the attempts made in South 
Africa by British Indians to evade the operation of the harsh anti- 
Asiatic legislation of the Transvaal by the creation of companies, which, 
though Asiatic in membership and management, cannot themselves 
be deemed Asiatic. The Vrededorp Stands Act, No. 27 of 1907, forbade 
owmers of stands in that township to allow any Asiatic to occupy the 
land, save as the bona fide servant of a white person resident there ; it 
was sought to evade the operation of this exclusion by creating a company 
and insisting that its officials were not in occupation, the only occupier 
being the company, which was not an Asiatic— a contention which failed 
decisively, both in the Court below » and in the Judicial Committee. 

I In re Tnitiaiive and Referendum Act, [1919! A.C 935 Cf. this Journal, 
vol li, pp 112-15 2 !i922] I AC. 500. 

s S.A.L.R., 1919. AD., 439, see also 1917, A.D. 718. 
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Progress and Problems. — The annual repoit of M. Albert Thomas, 
Director of the International Labour Office^ to the International Labour 
Conference (League of Nations) now in session in Geneva, gives an 
exhaustive survey of the work achieved by the organization in promoting 
universal social reform by the two-fold method laid down in the Peace 
Treaty — first, the securing of international agreements for translation 
into national legislation, and secondly, the collection and world-wide 
dissemination of information on labour conditions and movements. 
The report contains also an examination of some of the difficulties 
and problems which have been encountered in the effort to level up 
conditions of labour in backward countries, and to establish a world 
minimum standard of humane conditions for woikers in factories, on the 
sea, and on the land. 

Not the least intere^tnig part ol a very substantial volume—the 
Report occupies over 300 pages, and is in French and English — is a 
series of tables showing the steps taken in the various countries to ratify 
or give effect to the Draft Conventions and Recommendations dealing 
with hours of woik, employment of women, child labour, etc., adopted 
by the three Conferences held respectively at Washington (1919), Genoa 
(1920), and Geneva (1921). According to these tables, 51 formal rati- 
fications of these Conventions have been registei’ed (since Jthe Report 
was prepared, this number has been raised by Japan to 53), 16 have 
been authorized by Parliaments, and 85 have been lecommended to 
Parliaments. For the application of the Conventions and Recommenda- 
tions, 173 legislative measures ha\^e been adopted by Parliaments, or 
are in progress. 

While the Report does not suggest that these results are all that might 
have been hoped for, and while it d^eals frankly with the obstacles to more 
immediate and extensive progress, it closes on a not unhopeful note. 
Success in the task set before the International Labour Organization, 
says M. Thomas, will obviously depend on a variety of considerations. 

It will depend on the solidarity and the capabilities ot the workers’ 
oiganizations ; on the valuable assistance forthcoming from employers 
fully alive to the importance of the service which may be rendered to industry 
by a sane legislation ; and on the Governments* will to social progress. 
Success win also depend on the active vigilance, the tact and the prudence 
of the Internationa! Labour Office itself, and on the authority which it 
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succeeds ia acquiring in tlie e3"es of Governments, the confidence wliich it 
inspires in them and the security which it afiords them. But it will depend 
above all on the faith which must be maintained unextinguished in the hearth 
(sic) of all — faith m those ‘ fair and humane ’ principles -which, in a never-to- 
be-forgotten hour, men of all classes and of ail countries inserted, through 
their negotiators, in the texts of the Treaties of Peace. Success wnli depend 
on men's faith in justice,” 

*Mematioaal Labour Laws of 1920.^— There has just been published, 
by the International Labour Office of the League of Nations at 
Geneva, a volume entitled Legislative Series, vol. i, 1920, which con- 
tains in English a copy of all the laws, decrees, administrative orders, 
instructions, and other rules *^nd regulations passed or made during 
1920 and affecting, either direetty or indirectly, labour in industry in 
countries, parties to the League of Nations. A similar volume is 
published in French, the other official language of the International 
Labour Organization. Each of the laws, decrees, etc., in the volume 
has been published separately some time ago, but has now been con- 
veniently included in the volume for the year. It represents a monu- 
mental undertaking , the work of translation alone, which is most 
carefully and accurately done, is prodigious. ♦ In one book, opportunity 
IS given to review, in a comparative form, practically the whole of the 
legislation aftecting labour throughout the world. There is an admirable 
chronological index of the laws, decrees, etc., for each country , in addi- 
tion there is an exhaustive subject index to the whole of their contents, 
so that under any subject, as, for example, “ Accidents in Works,” 
one is provided with a ready reference to the legislative and adminis- 
trative provisions in respect of that subject in all the different countries. 
If a criticism might be offered, it would be that future volumes should 
be consecutively paged ; it is inconvenient to have to look up the comi- 
tiy alphabetically in order to find a particular statute among its 
numbered laws. As the volume is an assemblage of separate laws 
previously published, at different dates, they could not obviously, 
when first printed, be paged as for the finished volume. Still, there are 
several expedients for getting over that difficulty. But that is a minor 
matter , in its essentials, the i’'olume reflects the highest credit upon the 
Internationa! Labour Office, and especially upon Miss Sophy Sanger, 
who, as Secretary to the British Section of the International Association 
for Labour Legislation, did such good work before the war at Berne, 
and is now continuing and expanding it under the wider sphere of the 
International Labour Office. 

Mustrial Conciliation and Arbitration.^ — Mr. Gilchrist, acting 
Controller of the Labour Bureau of the Government of India, has 

^ Legislative Senes, vol. i, 1920. 

* Comiliatton and AfhUraHon, by R. N. Gilchrist, M.A , Indian Edncational 
Service, acting Controller, Labour Bureau, Government of India; BMlietins of 
li^im Industries and Labour No. 23 ; Government Printing Office, Calcutta, 
pp. 23S, Rs. I 12 
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written an eminently serviceable book on Conciliation and Arbitration 
in Industry. It presents concisely, and in a form of great value to 
the comparative lawyer, a survey of the methods, both those 
attempted and those in use in Great Britain, Australia, New Zealand, 
Canada and South Africa, the United States and the Continent of Europe, 
for dealing with industrial disputes. The author, wisely recognizing 
that it is impossible to analyse the whole field of modern legislation 
on this subject, has tried, and, with commendable results, succeeded 
in setting out the fundamental principles of legislation affecting the 
matter in the different countries, with full reference to the relevant Acts, 
and to the legal decisions, industrial movements, and other causes, # 
which have led to the passing of those Acts. What is very valuable, 
he gives considerable information as to the varying circumstances in 
di£fei*ent countries, and of their effect m moulding the particular system 
of conciliation and arbitration instituted by law in each country, and 
in addition the factors which have affected the practical working out 
of the system. There have been many attempts in the past to deal 
with the important matter of conciliation and arbitration in industry, 
but most of the books descriptive of the systems in vogue in different 
countries are of little use fo the student , they have been written with 
a bias which is obvious, or, if less apparent, one which, on inquiry, proves 
to have been responsible for a selective arrangement, perhaps involuntary, 
of facts whicli tended to support some preconceived theory of the authoir. 
There is no trace of anything of that sort in Mr. Gilchrist's most careful 
book. He has set out the material legislative provisions and analysed 
them, he has collated the salient facts and summarized them in an im- 
partial and critical manner which cannot fail to impress the reade^^ So 
far as there has been opportunity to test the facts, and the writer of this 
notice has been able to do that from his own experience in a number of 
important instances, they are presented with accuracy and in balanced 
perspective. • 

From the outset Mr. Gilchrist recognizes one circumstance that 
inevitably impresses itself upon the mind of any jurist inquiring into 
the administrative efficacy of industrial conciliation and arbitration— 
the methods of one country, however admirable at home, are seldom 
applicable in their entirety to the circumstances of another country, ^ 
National temperament, racial genius, economic circumstances, | 
topographical peculiarities, all have their effect. Even within the 
British Empire itself there are variant conceptions and marked diver- 
gences of law. Great Britain has up to the present — except during the • 
war, when the attempt was a failure — set its face against every type 
of compulsory industrial arbitration under statute. Australasia, 
on the other hand, has tried to reconcile all methods with a central theory 
of compulsion. The Canadian system, the popularity of which is rapidly . 
growing," Mr.^ Gilchrist says^, represents a compromise between volun- t 
tary and compulsory methods. Among these methods, purely voluntary, f 
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semi- compulsory, and conipuisor 3 % there are many shades and grades. 
Each system has its advocates, and each system has its opponents. 
On the methods of industrial peace there is no agreement ; on the neces- 
sity of industrial peace (except for a few dreamers and anti-social agitators) 
there is complete agreement."'’ 

Australia was formerly used, especially South Australia, as a strong 
argument in favour of compulsory arbitration, but it no longer serves 
that purpose. Compulsory arbitration in Australia worked harmo- 
niously so long as the great development of the countr}:^ absorbed all 
available labour, and so long as the procedure resulted general!}?' in 
the workers obtaining, if not a]l their demands, at aii3v" rate a substantial 
portion. Now, however, that the conditions of Australia, as a result 
of its greater development, and especially because of the abnormal 
economic circumstances created by the war, are approximating more 
closely to those of Great Britain, the compulsory arbitration system 
is very seriously disorganized and discredited. In fact, m South Australia 
there appears to be a definite attempt to abolish it which seems to have 
received considerable support from the Government. A careful perusal 
of Mr. Gilchrist’s most interesting tvork shows conclusively, although 
that is no part of his thesis, that compulsory arbitration is incompatible 
with the idea of freedom so strongly imprinted in the Anglo-Saxon 
_ temperament. 

It is often overlooked by those who advocate legislation imposing 
compulsory arbitration, that if a light is to exist to compel workers 
to work for a rate of wages or under conditions of employment prescribed 
by an arbitration tribunal, the same right must exist to compel em- 
ployers, on the other hand, as a necessary corollary, to run their works 
at a loss, w^hich of course is an impracticable condition of affairs. The 
position is neatly summed up by Mr. Gilchrist when he sa 5 ^s '' Compul- 
sion is possible only where it is desired by the common consciousness.” 

To those who desire to tread under capable, critical and impartial 
direction through the mazes of legislation which in different countries has 
been passed in regard to conciliation and arbitration, this work of Mr. 
Gilchrist can be recommended with confidence. It is not without signi- 
ficance that the very extensive inquiry upon which it is based was in- 
augurated by the Government of India, and evidences the anxiety 
of that Government to deal with its own growing industrial problem 
on lines that have been explored by experience, subject of course to 
such adjustments — -and they will be many — as are necessary to give effect 
to Indian conditions. 

Labour Legislation in Great Britain, France and the Scandinavian 
Countries* 1900-1922/ — The work of the Annual International Labour 
Conference of the League of Nations in formulating conventions and 
principles of legislation on labour questions for adoption by countries 

^ British and Continental Labour Policy, by B. G. de Montgomery. (Londoa 
George Routledge & Sons, I-td , 1922. Pp xxviu -1- 575. 21^,) 
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paj^lies ‘to the League, as well ab the fact that the Fcrmaiieui Court 
of International Justice has already given its first decision on a labour 
matter, has brought into prominence, especially on the Continent of 
luirope, the urgent necessity for some textbook, or rather a series of 
textbooks, which deal comparatively with labour legislation in the 
different countries which are represented on the Conference. Mr. Bo- 
Gabriel de Montgomery, a distinguished French publicist, has led -the 
way and has produced a book quite invaluable to all interested, or pro- 
fessionali}^ concerned, in international labour laws. 

In this book, entitled British and Continental Labour Pohey, he has 
exhaustively examined th« political labourjnovements and the provisions 
of labour legislation in Great Britain, France and the three Scandi- 
navian countries of Sweden, Norway and Denmark. The conjunction 
of the two subjects is sound — indeed, it is essential , without some know- 
ledge of the political labour movements of a country it is impossible 
to appreciate, in proper perspective, the country’s code of labour legis- 
lation. The combination of constitutional and legal history with ex- 
planation and interpretation of the laws, adopted 111 the book, is most 
lielplul A mere interpretation of a statute without any information as 
to the circumstances under which it was passed, gives little clue to 
national tendencies, and throws no light on the true inwardness of a 
national code. It is to be hoped that either Mr. Montgomery or other 
authors' equally informed and expert, may in lime deal with other 
countries on the same basis. 

It is mainly from the point of view of international law that this book 
will appeal most strongly to jurists “ To learn what the laws of a country . 
are is not the work of a day even in pacific times, and of persons accus- 
tomed to legal inquiries/’ as Lord Stowell said in Ruding v. Snith 
With some knowledge of the difficulties of the task it is permissible 
to congratulate Mr. Montgomery on having performed a difficult 
undertaking with conspicuous success. His book summarizes in com- 
parative form the acts and orders and decrees that deal with the live 
industrial issues of the present time in the countries which he brings 
under review* He shows that he possesses a clear insight into funda- 
mentals and IS gifted with a faculty of getting away from words down 
to things essential ; and he sets out clearly, with full reference to ^ 
authorities and copious documentation, the general basic principles 
which underlie the various national enactments. In the scope of this 
short notice it is inapossible to do adequate justice to this admirable 
book. Of its 529 pages about one- half deals with the political labour f 

movements, and the other half with labour legislation. In the former | 

section the writer gives a most interesting account of the emancipation ^ 

of the trade unions from repressive legislation in Great Britain, France , 

and the Scandinavian countries, and of their legal capacity in, regard | 

to parliamentary action. The author’s criticisms on the Taft Vale deci- I 

Sion and the Osborne case are fresh and penetrating. A wealth of material' ^ 
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lies at the disposal of the comparative constitutional lawyer in this part 
of the book. 

The chapters which deal with the legal position of trade unions in 
regard to trade disputes and with the validity of collective agreements 
are well done. It is possible only to epitomise the author's coiiclusions. 
Ill Great Britain no action of tort can be brought against a trade- 
union, but its trustees can be sued in respect of tortious acts committed 
by or on behalf of the union, otherwise than in furtherance or contem- 
plation of a trade dispute. Trustees so sued are entitled to be indemni- 
fied out of the funds of the union.’ In French and Scandinavian law, 
on the other hand, a trade ^nion has full civil responsibility for acts 
committed by or on behalf of the union, no exception being made for 
acts committed in furtherance or contemplation of trade disputes. There 
are further striking differences under British, Swedish and Norwegian law, 
no action against a trade union in respect of any act which is committed 
by any member of the union, but not upon the authority of its com- 
mittee, can be entertained by any Court, whereas under French and 
Danish law, a trade union is legail}^ responsible for acts committed by 
its members which constitute a breach of collective agreement, even 
although such acts are not committed on the authontj^ of the trade 
union committee. 

The question of collective agreements is becoming daily of more 
importance for preserving industrial peace. By that is meant an agree- 
ment between an employers’ organization, representing a large number 
of employers, and a trade union, representing a large number of workers, 
to observe prescribed conditions of emplo3TOent and, it may be, conform 
to s 5 me specified procedure for avoidance of disputes. In Great Britain 
al such collective agreements are based entirel3? upon the good-will of 
the contracting parties, and cannot be enforced by law. On the other 
hand, in French and Scandinavian law, collective agreements are legally 
binding contracts, and damages m2Ly be awarded for non-fulfillment of 
their terms. In fact, in Denmark, if a collective agreement, in force 
between an association of employeis and a trade union, is violated by 
one or several members of the association or by a group of trade union 
members, the aggrieved party can bring legal action against the party 
to which the offender belongs. These are strange notions to a lawyer 
steeped in the English doctrine of privity of contract. But collective 
agreements are becoming more and more a necessar}^ condition of stable 
industry. 

Mr. Montgomery sums up his own personal view as follows . 

It is clear that the legal position of British trade unions is in sharp 
contrast to that of trade unions under French and Scandinavian — particu- 
larly Danish — law. While the British trade unions, under certain conditions 
are placed above the law so that they cannot be made responsible for their 
own acts, the French and Danish trade unions, as we have seen, are respon- 
sible not only for their own acts, but also, in certain cases, for ac^ committed 
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by tlieir membeis, even if the latter arc not acting upon the authority of 
their union. 

Which type of legislation is preferable, as more likely to lead to the 
establishment of industrial peace, is a question which depends largely upon 
the character of the working-class, and ol the industrial conditions in each 
countr}^ Considering, however, that industrial peace ultimately depends 
upon the existence of friendly relations between the employers and their 
woikmen, it seems as if the British system, based entirely upon good faith, 
must be regarded as superior to the French and Scandinavian systems, based 
upon legal force.” 

There are many more interesting differences between the industrial 
laws in France and the Scandinavian countries, especially those which deal 
with minimum wages, the regulation of hours of labour, unemployment, 
and joint industrial organizations, but for these readers must be referfed 
to the book itself. There is no doubt that Mi . Montgomery has written 
a notable book of live inteiest and of permanent value to the comparative 
lawyer, particularly to those concerned in international labour legis- 
lation. 


NOTES. 


The Late Maitre Edouard Clunet. — When \mting for The Times of 
September 6 a report on th^ recent meeting of the Institut du Droit 
International_at Grenoble, I referred to Edouard Clunet as “ the doyen 
of international lavryers, the oldest advocate oi the Pans Bar, who still 
charms us by his speeches.’' Clunet, though he took little part in the 
discussions at Grenoble, was in conversation as interesting as ever. 
Constant in work as he was to the end, he spoke to me of his approaching 
journey to Prague to take part in the International Air Conference. And 
now he has died on his road thither at Strasbourg. 

I had known him so long and had sucji an esteem for him that I 
am grateful to the Editors for being allowed to contribute a personal 
appreciation in supplement to the biographies by the pens of M. Louis 
Renault and Sir T. E. Holland, which appeared in this Journal in 1916. 

My first acquaintance with him was in 18S0, when he came to Eng- 
land sent as delegate by the French Government to some conference, 
I think on Prison Reform, and with a letter of introduction to my father, 
which led to his being invited to our country place. Since then I have 
met'^him often, at International Conferences, and on the occasions of 
his visits tb England. 

Twice, at least, I remember his being called as an expert on French 
law in our English Courts, when I had the honour of cross-examining 
him. Once was on the French law as to the defence of compulsory 
pilotage, once as to the national quality or domicil of a testator born 
on the border lands ceded and retroceded between Belgium and France. 

I have been under the charm of his oratory time after time. Two 
or three occasions I specially recollect. 

In 1902 we were at a Conference of the Comite Maritime Internationa 
at Hamburg, and I remember a speech of his on some rather dry question 
of shipping law rendered so delightful from lucidity of expression and 
music of voice, that I was sorry when it came to an end. 

The next day a small party of us were invited to dejeuner by my 
late most respected friend, Dr. Sieveking, President of the Court of 
Appeal at Hamburg. Towards the close of the repast Clunet rose 
unbidden, and did what no Englishman could have done, for mmwaise 
konie would have prevented us, delivered a most charming address to' 
Madame Sieveking on the excellent way in which her husband had 
presided over our meetings, and her sons had acted as secretaries. 

3:7 
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I remember him as President of a Conference of the Internationa 
Law Association at Paris in 1912, when he and M. Labor! vied with each 
other ill Affording us a delightful reception, and in the year following, 
at Madrid, when, as outgoing President, he proposed the toast of his 
Spanish successor, Don Garcia Prieto, Marquis of Alhucemas ; just as, 
two 5/ears before, he had as President of the Institut responded to the 
inaugural address of the same distinguished Spaniard ; and I remember 
him at the meeting again of the International Law Association Conference 
at the Hague in 1921, when, both at the opening session, and at the 
principal feast, his speeches were, as they so often were, such as to make 
one long for more. 

He is particularly associated in my mind with the late Lord Alver- 
stonc, with whom he was on most friendly terms. \ 

He suffered,* as so many fathers have done, in the Great War. His 
son, an able and very valiant surgeon, who had already, to use a French 
expression, fail ses preuves in Algeria, succumbed to his labours in hos- 
pital. I do not think that he or Madame Clunet, with whom we must 
now doubly sympathize, recovered from that shock. 

Readers of this notice will observe that it only professes to be supple- 
mentary and to deal with his"* personal qualities. For his eminence both 
as a national and an international lawyer, and for the value of his-contribu- 
tions fco jurisprudence, especially his permanent memorial in the Journal 
dti Droit Iniernaitonal Prive, I would rather refer my readers to the articles 
published in 1916. 

But I may be allowed to biing the record in these articles up to < 
date. He never ceased from his work on international law, and through- 
out the Great War and since he was constantly furnishing articles 
full of pith and substance to his own journal, now rightly* called the 
Journal de Clunet, and to the French newspaper, he Temps, 

He is the only man who has been President of the Institut and of 
the International Law Association, the twin societies which w?i*e founded 
after the Franco- German War in 1873) to promote the study and reform 
of International Law, and the prospects of peace b5/ the substitution 
of law and justice lor force and the sword. 

Phillimore. 

Animaire Mematioiial de Legislation Agrieole, Aimee> 1920. 
Eoma, 1921. — ^The Annuaire for 1920 appears in its usual form. The 
Introduction offers a condensed summary of the contents, which are 
grouped liiider convenient headings. The various indices assist a study 
of the total legislation of each particular country or a comparison of 
the different methods by which various countries have met the same 
problems. 

Taken as a whole, the agrarian Itegislation of 1920 offers a striking 
commentary on the difficulty of the agricultural questions which the 
war and the political changes that were its consequences have raised 
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ill Europe. In one respect improvement is suggested. Less spaje is 
devoted to measures for securing supplies of foodstuffs to the various 
populations. Either the legislation of the two previous j^^ears was work- 
ing effectively, or the need was less urgent, or both causes were working 
coiicurreiitl}^ In some countries there were relaxations of the laws. 
In others, the bread situation was still critical. It was so in France. 
The law of August 1920 brings producers of corn, millers, bakers, and 
traders under the control of the State by a series of minute regulations. 
It may come as a surprise to many that the situation in Denmark was 
also serious. The wheat and r3'e harvests of 1920 were requisitioned. 
Every producer was compelled to deposit the whole of his crop m Govern- 
ment stores, with the exception of seed corn and damaged corn. It 
was taken over by the State at fixed prices, and only \jhen the bread- 
supply of the people was secured was sale at home or abroad permitted. 

The rise in prices of all necessaries was general, and a legislative 
campaign against profiteering was almost universal. Nowhere was the 
campaign more vigorous than in the Union of South Africa. A law^ of 
August 1920 endeat^ours to prei'ent excessive profits on goods of primar^^ 
necessity, and to control the operations of trusts, combines and agree- 
ments, which aim at forming monopolies dr restricting libert}^ of trade. 
With this object the Governor- General is empowered to set up a control- 
ling council to limit profits and compel the sale of goods at just prices. 
If necessary, the Governor- General is also able to appoint local committees 
armed with similar powers. In Italy an analogous procedure was adopted. 
The Prefect was charged in each province with the duty of setting up 
in the capital of his province an arbitration tribunal empowered to deal 
wit|^ all questions relating to the sale and distribution of foodstuffs. 

Anothej: group of laws wEich occupies a large space, especially among 
newly formed countries, are those dealing with the break-up of large 
properties, the redistribution of land and the formation of small holdings. 
From this^oint of view the legislation of Poland, Lettonia, or Czecho- 
slovakia, is interesting. The treatment of expropriated persons in 
these infant States is in striking contrast with their fate in a less disor- 
ganized country like Greece. 

Numerous other points might be selected. It is perhaps enough to 
say that almost everyone of the agricultural problems of Great Britain, 
except that of falling prices is illustrated in the Annuary of Agmnan 
Legislation of 1920, 

Ernle. 

Chile . — A schooner was run down by a steamer called the California 
belonging to the Pacific Steam Navigation Company on June 26, 19x7, 
in extra-territorial waters. The Supreme Court held on appeal that the 
fact that the defendants had a commercial domicil in Valparaiso was 
sufficient to give the Chilean Courts jurisdiction to try such a case of 
fmsi-MicL (Rmista ic De^echOi voL xvii, p. 520.) 

Wykmam a. Bewes. 
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The 'British Guiana 0rclinance.™4n a little book ^ by a learned Judge 
of the Supreme Court of British Gmana is supplied a serviceable guide to 
the Civil Law of British Guiana Ordinance, 1916, which came into force 
on January i, 1917. It contains, besides the text of the Ordinance (as 
amended up to date), the several English statutes which have been incor- 
porated with, or adapted to, the Ordinance, together with some useful 
notes and comments. The nature and purpose ot the Ordinance, as 
well as the events that led up to its enactment, have been dealt with in 
an earlier issue of this Journal (New Series, no. xxxix, p. 210 et seq,). 
The publication of the present work seems an appropriate occasion for a 
few supplementary remarks on the subject. 

Writing on August 15th, 1921 {Le. some three and a half years 
after the coming into force of the Ordinance) the learned author, in his 
preface, says * “ Perplexities and difficulties have arisen, and doubtless 
will in future arise, both in the interpretation of the Ordinance itself, 
and as a result of the change in the Common Law. Some few,’' he adds, 
“ have been dealt with by statutory amendments. Others still remain.” 
For reasons which sufficiently appear from the Article above cited there 
is no occasion for surprise at this statement. An enactment so com- 
prehensive and drastic, and comprising so many heterogeneous provisions 
as this Ordinance, was bound to leave many openings for doubts and 
difficulties. These difficulties are, as the learned author intimates, 
partly matters of construction, and partly matters incidental to the 
practical working of the Ordinance. Of the former kind are the difficulties 
occasioned by the extreme generality of the terms in which some of the 
Sections are couched. The author accordingly, in commenting on the 
Sub-section saving existing rights (Section 2, Sub-section 3) observes, ^ith 
good reason, that it is not easy of elucidation, so general, on first read- 
ing” (and, indeed, on second reading too) ‘‘ do its terms appear,” and 
he invokes the aid of the ejusdem generis doctrine m order to find some 
practicable limitation for the sweeping words or of any other right.” 
The same observation might be made with regard to other provisions of 
the Ordinance, e.g^ Section 2, Sub-section 2 ; Section 3, Sub-section i, and 
others. The maj ority of the difficulties, however, are not ordinary matters 
of construction, but are questions incidental to the carrying out of the 
most important provision of the Ordinance (Section 3, Sub-section 2), 
which substitutes the English Common Law (with certain exceptions) for 
the old Roman-Dutch Common Law. A great many such questions are 
carefully discussed in the present volume.® Here it will suffice to advert 
briefly to two of them as examples. On p. 34 et seq, the point is con- 

^ The Civil Law of British Guiana, by LI. C. Dalton, M A., Cantab., of Gray's 
Inn, Barrister-at-law, Advocate of the Snpreme Court, South Airica, Puisne Judge, 
British Guiana, 1921. 

^ It is interesting to note that the learned author, when discussing points oi 
Roman-Dutch law, frequently calls in aid the decisions of the South African and 
^ Ceylon Courts, thus testifying to the essential unity of the Roman-Dutch system 
(«r what is left of it) in three widely separated parts of the Empire, 
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sidcred whether the priEciple of acknowledgment of a debt (whereby 
the latter is taken out of the Statute of Limitations) is part and parcel 
of the Common Law of the Colony. If the principle is part of the existing 
Common Law of England, the answer is yes , if it, however, rests on 
English Statute Law, the answer is, without more, no. The British 
Guiana Court would therefore in such a case be called upon to give a 
decision as to the contents of the English Common Law. (The learned 
author comes to the conclusion that the question should be answered in 
the affirmative.) 

On page 131 the author in commenting on one of the English statutes 
adapted ” by the Ordmaijce (Lunacy Act 1890) calls attention to a 
difficulty which attaches to the incorporation or adaptation of any 
English Statute. “ It must be noted,’^ he says, that the introduction 
of the English statute law into British Guiana has, by this section (i.e. 
Section 20) of the Ordinance, been partial. In applying the section 
therefore care must be taken first of ail definitely to ascertain, in any 
particular case that may arise, how far that introduction has proceeded. 
It is highly probable that questions may arise both m the case of this 
statute and the other English statutes wjjich have been adapted and 
incorporated by this Civil Law Ordinance, as to the extent of the adapta- 
tion or incorporation, and in many cases it is obvious that the questions 
will not be easy to answer, without very careful consideration of the 
section of the Ordinance providing for such adaptation or incorporation.*’ 
This is a useful note of warning. 

The above are specimens of the perplexities and difficulties ** men- 
tioned by the author in his preface. They will, when they arise, have 
to '•be dealt with, like any other legal perplexities, in the light of 
practical experience and with patience. In the meanwhile books like 
the one before us will suppl}^ a valuable help towards the removal 
of doubts, ^ 

J. C. L. 

Maintenance. — ^The Maintenance Orders (Facilities for Enforcement) 
Act, 1920, provides for the enforcement in England and Ireland of 
maintenance orders made by Courts in any part of His Majesty’s Domi- 
nions outside the United Kingdom to which the Act extends. The Legis- 
latures of the undermentioned State, Colonies, and Protectorates, having 
made reciprocal provision for the enforcement therein of maintenance 
orders made by Courts in England and Ireland, an Order in Council 
was issued on March 2, 1922, extending the Act to Queensland, the 
Falkland Islands, Basutoland, Bechuanaiand Protectorate, Northern 
Rhodesia, Swaziland, and Zanzibar Protectorate. Further Orders 
in Council were issued on May 19, 1922, extending the Act to Tasmania 
and Western Australia ; on June 28, 1922, to the Dominion of New 
ZeaianddBermuda and the Gilbert and Ellice Islands, and on October 27, 
1922, to Fiji, Seychelles and British Solomon Islands Protectorate. 
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' AdministratioE >,of Justice Act, 1920 . --Part II of this Act provides 
for the enforcement in England, Scotland and Tielaiid of judgments 
obtained in any part of His Majesty's Dominions outside the United 
Kingdom or in any territories under His Majesty’s protection to which 
the x\ct extends. The Legislatures of the under- mentioned territories, 
having made reciprocal provision for the enforcement therein of judgments 
obtained in the High Court in England, the Court of Session in Scotland, 
and the High Coiut in Ireland, Orders in Council were issued on March 
2, 1922, extending Part II of the Act to the following State and Colonies 
Western Australia, Ceylon, Grenada, and Trinidad and Tobago. Fur- 
ther Orders in Council were issued to the fallowing Colonies and Protec- 
torates on March 29, 1922, the Straits Settlements and the Colony 
and Protectorate of Nigeria, and to the Tanganyika Territory, in respect 
of which a mandate is being exercised by ’His Majesty’s Government; 
on April 10, 1922, Hong Kong, Basutoland, Bechuanaland Protectorate, 
Swaziland and Weihaiwei ; on June i, 1922, British Guiana, St. Lucia, 
Seychelles, and the Gold Coast Colony; on June 28, 1922, Northern 
Rhodesia and the Uganda Protectorate , on July 22, 1922, the Leeward 
Islands, the Gilbert and Eflice Islands, the British Solomon Islands 
Protectorate, and the Nyasaland Protectorate , on October 22, 1922, 
British Honduras and Barbados. 

Canadian Bar Association.— The Proceedings of the Sixth Annual 
Meeting of the Canadian Bar Association (Toronto, The Carswell Com- 
pany, Limited), tells of the doings and discussions of the Association in 
September 1921. Interesting as are many of the speeches, papers and 
reports included in the volume — Legal Ethics, Legal Education and Law 
Reporting were all dealt with — English readers will probably turn at 
once to the addresses of the representatives of the Englisk Bar. Sir 
John Simon, as was to be expected, delivered a thoughtful speech, 
choosing for his subject, The Vocation of an Advocate.^' He was 
able to entertain his audience with many stories of bygone heroes of 
the law ; and all will appreciate the passage in which he dwelt upon 
the importance of repeating an argument in a Court of Appeal at 
least three times — once, so that one of the judges may follow it; a 
second time to enable the judge to explain the point to his brethren ; 
and a third time, to correct the erroneous impression which the judge 
has conveyed. And /there is a great deal to be said in th^ view put 
forward by Sir John that Portia, in reserving her best point till the 
end of her address, showed herself indeed an amateur, i 

Sir Malcolm Macnaghten had the pleasure of hearing from Canadian 
speakers much| praise of the late- Lord Macnaghten. He singled out, 
as calling for imitation in England, three peculiarities of the Canadian 
legal system — the periodical, revision of statutes, the examination 
for discovery/' and the reasoned formal judgment. Those who are doubt- 
ful as to /the continued stability of the Judicial Committee of the Privy 
Council will find in the proceedings nothing to justify their fears. 
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Mked AiMtral Tribunals —Parts 9, 10, ii of the Recueil des Decisions 
des Trihmaux Arhiiraux Mixtes^ report many further cases decided 
under the peace treaties in different coimtries, the majority of them arising 
under Article 297 (e) of the Treaty of Versailles Five of these cases seem 
to claim special attention by reason of their importance. In two of them, 
Madeod Rtisseil & Co. v. Germany (p. 547) and The Owners of s.s. Seaham 
Harbour v, Germany (p. 550), both decisions of the Anglo-German Tribunal, 
the question vas raised whether compensation for private pi-operty 
requisitioned in Germany ought to be claimed under the Reparation 
Sections of the Treaty of Versailles or whether the Mixed Arbitral 
Tribunal had jurisdiction under the Prii’ate Propert}/ Clauses. The 
Tribunal decided that it had jurisdiction. In the third case, William 
Brandt's Sons & Co v Ludwig Tillmann (p. 534). also a decision of the 
Anglo-German Tribunal, it was held that a British secured creditor is 
entitled to payment through the German Clearing Office of the full 
amount of ins debt %vithout regard to the value of the security, and that 
the security is caught b3’ Article 297 if). In the Franco-German case of 
Georges Maridorl v. L. Behrens (p 581) it was decided that where a contract 
was abrogated at the outbreak oi war and- property belonging to one of 
the parties remained in the hands of the* other, the duties of the latter 
with regard to the property are to be determined by the rules governing 
the quasi-contractual lelationship of gestion d'affaires."' In the 
Anglo-German case of Chamberlain and Hookham, Lid v. Solar Zahler- 
werhe G.m.hJi. (p. 723) it was held that, whatever might have been decided 
as to the nationality of a company incorporated outside Germany but 
controlled by Germans, a company incorporated in German}^ under 
German law and having its registered office in Germany was a German 
national for the purposes of Article 296, even if ail its shares were held by 
British subjects. 

The American Journal o! International Law.- -The principal articles 
ill the fifst issue of the Journal for 1922 deal with American policy 
and problems in the Far East. Tyler writes of American “ Good Officrs 
in Asia, George A Finch of American diplomacy and the financing (>f 
China, and B. H. Williams of the Protection of American citizens in 
China. The editorial comment is noteworthy for a review by David 
Ja^me Hill of the proceedings of the second Assembly of the League of 
Nations. This distinguished member of the Board of Editors theni 
gained the impression that the necessity of radical changes ,in the 
Covenant was generally accepted, that the recommendation [of the 
Assembly with regard to the reduction of armaments was felt to offer 
only a faint hope of results and that the Assembly had no seiioiis 
control over mandates. He concludes his description of the meeting by 
a criticism * the Assembly, he feels, '' does not venture boldly to la}* 
hold upon the most vita! realities of the 'European situation, ft is not 
fully representative of Europe ; and, bound by its Covenant, which 

' Librairie de !a Sew^iete du Rccueil. Paris . Siiey, 1922 
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IS an article in a treaty of peace imposed by war, it cannot be. . . . 
Quite evidently, the League is gradually seceding from the obligations 
of its Covenant. To become a real association for peace, it must 
transfprrii itself fundamentally. And this, in my belief, it will continue 
to’^do.'' This issue of The American Journal also reports further awards 
of the British and American Claims Arbitration Tribunal, and the 
Supplement of Documents contams the peace treaties between the 
United States and Germany, Austria and Hungaiy. 



NOTICES OF BOOKS. 

\v'OSK 3 OX IXTERXATIONAL L.WV. 

WAR AND NEUTRALITY. 

<« 

When Professor Oppenheim’s death came in October 1919 the work 
of preparing a third edition of nis treatise^ upon whicl^ he had been 
occupied for some lime, was still uniinished. Happily, the publishers 
found in his faithful pupil, ]\Ir. Roxburgh, formerly a Whewell scholar in 
the University' of Cambridge, a thoroughly qualified editor to complete 
the unfinished task. The first volume as revised b}^ Mr. Roxburgh was 
published m 1920, and the second ymlume has now made its appearance. 
With him the undertaking has been a genum^e labour of love, and he has 
performed the task with the conscientiousness of one upon whom has 
fallen the duty of executing the trust of a devoted friend. The task has 
not been without difficulty. Professor Oppenheim himself had left 
many notes, but they were not always complete, and it is not improbable 
that had he lived he would have altered some of his conclusions in the 
light of subsequent events and more mature reflection. Upon a goodly 
number of questions he left no memoranda at all, or only fragmentary 
note^ which were doubtless intended to be the basis of more complete 
observation^. Upon the editor devolved the somewhat difficult task 
of weaving into the body of the text the author’s own materials, of en- 
deavouring ^0 say for him what he himself would have said, had he lived 
to finish his undertaking, of rewriting and bringing up to date pages 
which needed revision and of adding new matter upon questions and 
events which arose or occurred subsequent to the author’s death. 

As to the new matter added, it is not alwa37S clear what represents 
the contribution of the author and what is the work of the editor. But 
we are told in the editor’s preface that Professor Oppenheim himself 
revised the section (53), dealing with the legality of war, section 57a, 
relative to the threatened disappearance of the distinction between 
combatants and non-combatants, various sections concerning the rights 
and duties of neutrals, reprisals and the right of angary, and some of 
the sections relating to contraband, the seizure of eneni}^ reservists, 
on neutral vessels, prize law, and other mattery. The editor added 

^ Internaiional Law, by L, Oppciibeiiii, formerly Whewell Professor of Inter- 
Bational Law m the University of Cambndge Vol II — "War and Neutrality.’* 
Third edition. Edited by Ronald F Roxburgh. (Longmans, Green Co.. 
1921,) Pp. v-xlv, 4-671. 36s net 
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soaie pages dealing with the League of Nations, upon which Professor 
Oppenheim had published a monograph, expanded the author’s notes on 
aerial warfare into a new chapter, added new sections dealing with long 
distance blockades, and incorporated new matter on a great variety 
of subjects upon which the author had left no notes. The revision of the 
second volume, which deals with war and neutrality, proved to be a much 
larger undertaking than the revision of volume I, which covers the law 
of peace — ^this, because of the numerous changes and additions made 
necessary by the events of the World War. During this wax, as is well 
known, not only nearly every old question of war law was raised, some- 
times again and again, but many questions which were entirely new 
and often novel had to be interpreted and applied. A variety of new 
instruments ^iid unprecedented methods were employed during this 
war for the first time. The submarine torpedo-boat and automatic 
mine, armed merchantmen, poisonous gases, the airship, wireless tele- 
j graphy and other netv instrumentalities and agencies all played an im- 
portant role. WTiat is moie, the war was carried on under conditions 
which were largely different Irom those under which all fotmer wars 
were fought. Rules, therefore, which had been formulated to meet the 
old conditions proved inadequate or illogical. It is not surprising that 
they were interpreted so as to make them conform to the new conditions 
or were entirely disregarded. In respect to many questions which arose 
during the war there were no rules of international law at all or only 
very imperfect rules. Such was the case ol aerial warfare, conceruing^^ 
which there was no law e.xcept article 25 of the Hague regulations which 
prohibits the bombardment of ‘‘ undefended ” places by aircraft — a rule , 
of little practical value, biiice it la^^s down no test for distinguishing 
between “defended” and undefended ” places. In fact, it served 
as little or no restraint at all upon the conduct of belligerents. As to 
other matters, there was, a divergence of opinion as to what the law 
required or permitted. The events of the war, therefore, abundantly 
demonstrated not only the inefiectiveness but indeed the utter inade- 
quacy of the existing body of conventional and customary law for the 
regulation of the conduct of both belligerents and neutrals. Under 
these circumstances, the Woild War was of unprecedented significance 
in its effect upon international law. To have considered with any degree 
of adequacy all the questions of international law, new and old, to 
which the war gave rise, to have examined the conflicting interpretations 
and practices of belligerents and neutrals, and to have discussed the 
results upon international law, would have necessitated the rewriting of 
Oppenheim’s original treatise, and its expansion into several volumes. 
This task lay beyond the purpose of the author and the editor. They 
limited themselves merely to the addition of such new matter and to 
such alterations as were necessary to bring the treatise up to date and 
to record the more important events and results in so far as they affected 
the development of international law. As it is, there are few pages on 



WORKS OX INTERNATIONAL LAW. 


23g 


winch there are not references to the World War. On account* of the 

* 

limitations of space it necessarily happened that the new matter added 
often consists merely of citations to important cases and of references 
to other sources of information where the details may be found. There 
is a great abundance of matter of this kind, either interwoven in the 
text or inserted in copioiib footnotes Under the circumstances, it is 
difficult to see how more could hat^e been done or better done without 
going be5:oiid the task set for the editor. One may regret that the author 
and the editor did not more frequently express their own opinions on the 
more important controverted questions raised in lespect to the inter- 
pretation and application of the law. The views of the author, in particu- 
lar, who was one of the acknowledged master^ of international law, would 
have been interesting and instructive to students of iiiteiiiational law. 
But, even admitting tha.t it is within the rightful proviifte of the jurist 



to evaluate and pass judgment, there were sufficient I'easons whv both 
the author and the editoi geneially ivirained from expressing their own 
vievrs on the points in controversy. As to Proiessor Oppenlieim, the 
notes which lie left were written from time to time as the events with 
which the}" dealt ofxiirred, and vrere probably not always intended to 
represent the final form which he expectell to give them. As to Mr. 
Roxburgh, he naturally did not consider that it propeily fell wo thin his 
province to expre^^s hi^ own opinions in the wxrk of aiiothei, of which 
he wxs merely the editor. And as to both, the limitations of space left 
little opportunity for moie than a brief statement of the more important 
facts. Nevertheless, the author did occasionally express his owm opinions. 
Thus he qualifies as an absurdity ” the opinion sometimes expiessed 
thaLwar and law’ are inconsistent and that the existence of wmr is the 
negation ot law. He points out that the events of the late w’ar, coupled 
with certain conditions of modern life, threaten to break down the time- 
honoured distinction between the armed forces and the civilian popula- 
tion, yet does not admit that the assimilation can be earned to the 
point where it ought to be recognized as legitimate, for example, for**» 
aviator to fly tar beyond the theatre of w"ar, and drop his deadly bomk^ 
upon peaceful civil populations. It may be remarked, in this connexion, 
that in ins new’ chapter on aerial warfare he points out that the injury 
done to innocent non-combatants and private property by aerial raiders 
during the World War was out of all proportion to the military damage 
wrought, and he gives us his opinion that the limits within which aviators 
areight to be allowed to commit raids outside the theatre of military 
Hiod naval operations should be regulated by internationai agreement, 
be e speaks again and again of the “ nefarious ” submarine methods of 
Be Germans and the shooting of Captain Fryatt is properly denounced 
ats a plain case of judicial murder. Regarding the violation of funda- 
mental rules of international law by belligerents, he ventures the sugges- 
, tion that the League of Nations should intervene to prevent such acts. 

^ He even expressed the opinion that the duty of impartiality by which 
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neutrals are bound does not oblige them to remain inactive in the presence 
of a grave violation of international law by a belligerent. Regarding 
the injuries which neutrals inevitably suffer during wars of to-day, and 
in particular from reprisals by one belligerent against his adversary, 
he thinks they cannot justly complain if they are unable or make no 
effort to prevent the belligerent against whom the reprisal is directed 
from committing the acts for which the reprisal is resorted to by the 
other. He seems therefore to approve the decision of the Privy Council 
in the Stigstad and Leonora cases. He is in agreement 'with the position 
taken by the United States during the World War, that, as international 
law now stands, a neutral is not bound to prevent its nationals from 
supplying belligerents with arms and munitions, though he ventures the 
suggestion that, with a rising standard of public morality, a new rule 
forbidding sucli traffic may be introduced. The editor tells us that the 
author left a note indicating that he recognized the legality of the long 
distance ” blockade, but that apparently he had reached no conclusion 
in regard to the validity of the alleged blockade of neutral ports by the 
Allies. The editor m his revision of the chapter on contraband, adverting 
to the old distinction between absolute and conditional contraband, 
remarks that the World Warlias shaken its foundation. In the judgment 
of the reviewer there is no doubt as to this, and it might be added ithat 
the old rules governing the destination of the two classes of goods were 
shown to be illogical and based upon no sound principle. The action 
of the British Government in disregarding the distinction between ab- 
solute and conditional contraband, and applying the doctrine of ultimate 
destination to the transportation of both, in our judgment, was justified 
under the existing conditions, although the editor himself does nc4; go 
to the length of expressly saying as much. Finally, in his discussion 
of the modern right of angary, as it was exercised in connexion with 
the requisitioning of Dutch ships in 1918, he aptly remarks that the 
World War clearly demonstrated that belligerents will not^'readiiy re- 
----Trrance the exercise of any right claimed by them unless it is absolutely 
clear that it does not exist. For this reason, it is of the highest import- 
ance that the rights of belligerents should be more precisely defined 
and embodied in an international convention, so that their legal power 
to interfere with the just rights of neutrals may be removed beyond 
the realm of controversy. Until means shall be found for preventing 
wars themselves, this task should occupy the chief place on the programme 
of the next Hague Conference — if there should ever be another one. 

James W. Garner. 


University of Illinois. 
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THE BRITISH YEAR-BOOK OF INTERNATIONAL LAW.^ 

Tins, the tliird annual volume, will be welcomed hy all interested in 
the study and development of international law, the more especially 
as with each year the vciiime, while maintaining general high standard, 
tends to become mvire extensive in its scope and also more detailed and 
exhaustive in certain very valuable particulars, as, for mstamce, in its 
Summary of Events and Bibliography of the year. We are not sure, 
however, that the editors have been well advised in abandoning the 
original separate tabular List of International Agreements — a form which, 
if only on the score of convenience, has much to recommend it. The 
body of the volume contains eleven articles, remarkably uniform in their 
value and interest, on various important and practical topics of inter- 
national law. 

The opening roiiiribiitioii is an article on Contraband, by the late 
Sir Erie Richards. Following it is an appreciation by Lord Finlay 
of the work and personality of that distinguished jurist, whose premature 
death, so deeply deplored by all, was a severe blow to the science to which 
he had so whole-heartedly devoted his genius and attention. “It is 
deeply to be regretted,” writes Lord Finlay, voicing universal opinion, 

‘ that he has left us no work embodying m more permanent form his 
conception of intei national law.” In this article Richards emphasizes 
the great importance of the right to seize contraband, which “ is, perhaps 
to some, an unexpected result of our war experience.” And he takes 
the view that if one of the proposed xhanges had become law before 
August 1914 the fortunes of war might well have been different. With 
this experiepice il: is idle now to expect that Sea Powers will ever assent 
to the surrender of the right to interfere with traffic which directly assists 
the operations of their enemy. Two points, particularly, are considered 
in the article — the extension of the Lists of Contraband and Destination 
— and these are dealt with in certain general aspects, m the hope 'tu* 
facilitating, if only in some small degree, their future consideration. 

As might be expected, the articles, as a rule, are suggested by and 
treated in the light of war experience. And perhaps it is in this fashion 
only — by special discussion of particular subjects in juridical periodicals 
and volumes such as this — ^that, for the present, the new foundations 
of international law can be laid. Those least associated with the war 
are, perhaps, “ The 'Territoriality of Bays,” by Sir Cecil Hurst, and The 
History of Intervention,” by Dr. P. H. Winfield. Of the others, may 
be mentioned “ An International Criminal Court,” by Lord Phillimore, 
“ Blockade in Modern Conditions,” by Mr. H. W. Malkin, “ Submarines 
at the Washington Conference,” by Mr. R. F. Roxburgh, and “ The 
Barcelona Conference,” by Mr, G. E. Toulmin. 

^ ^ The Bniish Year-Book 'of Inter miional Law, 1922-3. TMrd year of issue, 

fLondon . Henry Frowde and Hodder Stougbton, 260 pp.) i6s, net. 
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Ill learned and interesting article on “ The Inteoiationai vStatus 
of the British Self-governing pominioiisA Mr. Malcolm M. Lewis dis- 
cusses the “sovereignty” of the self-governing constituents of our 
Empire. General Smuts's declaration that “ the doctrine that the 
British Parliament is the sovereign power for the Empire no longer 
^ holds good ” IS regarded by Mr. Lewis as going too far. Rather, in the 
author's'! view, these dominions are “ partners” in the Empire, pledged 
to pursue a common partnership policy. Mr. C. LL Bullock's article 
on “ Angary” is of special interest and value. A peiusal of this very 
exhaustive history and exposition of the topic is likely to correct the 
Englishman’s tendency to conceive Requisition by the Crown too ex- 
clusively as a feudal incident or a common law exercise of the prerogative. 
Noticing references in this article to T. W. Fulton’s J'he Sovereignty of 
the Seas, we arh led to wonder how it is that this very valuable work is 
to be seen so infrequently m the hands of international lawyers. 
Dr. W. R. Bisschop’s article on “ Immunity of States in Maritime Law ” 
IS also one of great practical interest. The learned author regards it 
as highly desirable, in the interest of the democratic development of 
international law, that the English doctrine of the immunity of the 
State should be abandoned ,and the continental rule modified to such an 
exteiit that immunity from jurisdiction should cease, if not altogether, 
in any event as far as maritime law is concerned. This end could be 
attained either by international agreement, as attempted by the Imiitid 
m 1891, or with the aid of the Permanent Court of International Justice 
at the Hague. In “ Enemy Ships 111 Port at the Outbreak of War,” 
Professor Pearce Higgins, after dealing shortly with the position of such 
ships apart from the Hague Convention, and then considering the ques- 
tion of the Convention as regards other belligerents in the late war, 
proceeds to an interesting discussion of the judgment of the Privy Council 
in the cases of The Blonde, Prosper, and Hercules, 
j In this country, where there is so little periodical hterafure devoted 
' — rtr international law, the Year-book undoubtedly supplies an imperative 
need, and so far is supplying it well. 

W. S. M. K. 


THE THIRTIETH CONFERENCE OF THE INTERNATIONAL 
LAW ASSOCIATION.^ ■ 

One volume has hitherto been sufficient for the report of a conference 
of this Association. On this occasion, however, the report requires two 
quite bulky volumes. The reason for this is to be found in the work 
of the Maritime Law Committee, the proceedings of which occupy ex- 
clusively the second volume. Indeed, that work immediately made the 
conference historic, for, guided if not controlled, by its diplomatic 

^ The Intemaiional Law Association : Ueport of ike Thirtisih Conference Md at 
the Peace Palace, The Hague, 19 ^ 1 . (Loadois : Sweet & Maxwell ) 2 vols 
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chairman, Sir Henry Duke, the committee succeeded, after a ccp- 
troversy and negotiation of some 'forty years' standing, in harmoniz> r 

ing the conflicting and diverse interests of shipowners, shippers, f 

bankers and underwriters, and settling the already world-famous ^ ^ 

Hague Rules of 1921, which define the risks to be assumed by sea > 

carriers under a bill of lading. In adopting these Rules, the Asso~ I 

elation hopes that it has provided a most useful example in the 1 

voluntary settlement of a question of universal trade by international i 

co-operation and mutual consent. It is in this way that v^ery practical t 

and important steps are taken towards the ideal of international unity 
and peace. 

First place must, of course, be given on this occasion to the work 
of the Maritime Law Committee. But the Association has more than 
twenty other committees at work, and merely to name but a few — I 

International Arbitration, Aerial Law, Copyright, Chemical Warfare and 1 

Nationality and Naturalization — is quite sufficient to indicate the vast * - 

scope and the immense importance of the Association's activities. And i 

a glance at the special topics which engaged the attention of the Con- ■ 

ference is further evidence of the great influence of the Association for 
international right. In the region of uhat might be called high politics 
there are juridical problems in relation to the League of Nations, prisoners 
of war and their treatment, combatants and noh- combatants, national 
minorities and the future laws of war. And to descend to the more material, 
in the sense that these matters touch so closely the every-day life in 
times of peace, a number of subjects in Private International Law were 
^ dealt with by the Conference. Of these may be mentioned Foreign 
Judgments, Domicile and Bankruptcy Jurisdiction, Multiple Taxation, 
the Sale of Goods and Contractual Capacity. 

The Conference — it appears from the Report — ^was royally' enter- ^ 
tallied. A special deputation was received by the Queen. And the great 
Municipalities — the Hague, Amsterdam, Rotterdam — and the great 
commercial corporations — raihvay and petroleum especially — spar^"""^ 
no effort or expense to recreate the delegates in the intervals of their 
toil But, apart from the records of formal business and some slight 
allusion to the inevitable lighter side of the proceedings, these two volumes 
would make a valuable addition to the library of the student of inter- 
national law. 

W. S. M K. 

AX UNRIVALLED TEXTBOOK.^ 

fir is a melancholy task for the British international lawyer to review 
a work on international law published in the United States. Comparisons 
I are suggested to his mind which are by no means favourable to this 

^ Iniernaiioml Lam, dmfly as mierprsted and applied hy ike Umted States. 

By W. etteaey Hyde. (Boston' Little, Brown Be Co., igz2.) 2 vcls Price I25 
aet. 
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country. In America international law is regarded witli a respect and 
a seriousness which has resulted m the tmdoiibted fact that American 
publications on the subject are, m weight and accuracy of matter, in 
method of arrangement, and in attractiveness of presentation and 
appearance, without rivals throughout the world. The present work 
- is no exception to, indeed is a conspicuous instance of, the rule. 

While it is undeniably true that international law is, in so far as it 
consists in the agreement or the universal practice of States, something 
objective and ascertainable, yet there are considerable tracts of wLat 
is commonly regarded as law in which so much variet}/ of action prevails, 
that it is difficult if not impossible to say that there is a rule of international 
law upon the subject. Take, for example, the practice of States (so- 
called interna|ional law) regarding jurisdiction over acts committed 
on board merchant- vessel A m the territorial waters of Stale B ; or the 
conflicting practice of States, m certain branches of the law of prize, 
such as continuous voyage or blockade. In such ca^es it is true to speak 
of the' British or the American view of interne tional law. The author 
of this book has written a tieatise, of giezi learning, accuracy, and 
scientific power, upon the American view of what are the rules of inter- 
national law, paying, of course, special regard to the special part which 
has from time to time been played by the United States 111 international 
controversies. Almost no praise is too high for this admirable wmrk, 
which will take its place as a classic among treatises upon international 
law. I 

111 reading such a work as this, the mind naturally turhs to such 
distinctively American matters as the Monroe doctrine. It is the author’s ^ 
view that this doctrine is now part of intcmalional law, hay ing become 
so by virtue of a tacit acquiescence m it by the other Stages. This is 
scarcely an acceptable conclusion. The Monroe doctrine isi an assertion 
of political interest, an axiom of American diplomacy,^ as Announced in 
authoritative fashion to the world. It has nothing to with law. 

It is hard to see how the purely negative attitude of other States can have 
the effect supposed by the author of transmuting what id in essence 
a purely political question into a rule of law. Only in on^ way, as it 
tvould appear to the writer of this note, could such a change be effected, 
and that is if the conduct of the other States and their attitude towards 
the Monroe doctrine is such as to amount in law to an agreement to 
refrain from exercising, in relation to the American continent, other 
than the United States,' certain rights 'which in law are indubitable. 
Such an agreement hardly is to be inferred from the course of dealing ' 
with the Monroe doctrine which has hitherto prevailed. 

In regard to the Allied '' blockade” of neutral shipping, before the 
/ entry of the United States into the late war, the author is temperate and 
judicial. He declines (and makes out a good case in support of his view) 
to accept the facile assumption that the Allied blockade was no -more 
stringent than the action of the Northern States during the American 
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Civil War, He deals with all the decisions on the point by the 'British 
Prize Court, and the Judicial Committee, and correspondingly quotes from 
or refers to the diplomatic interchanges between this country, and the 
United States. This part of the work, like every other, is a miracle 
of exhaustive comprehensiveness of treatment, of rich learning, ripe and 
temperate judgment, and orderly presentation. The world of inter- 
national law IS the richer for this work, which is the most noteworthy 
and memorable of modern times. 

Cyril M. Picciotto. 


PUBLIC AND PRIVATE INTERNATIONAL LAW.^ 

The present year has been marked by two events of gi»3at importance 
to those interested in the conflict of laws m that the great treatises of 
Dicey and of Westlake hav^e both been reissued in new editions. Mr. 
Bentwich has done his pious v/ork, as might have been expected, supremely 
well. Recent extensions or modifications of the law have been duly 
incorporated and worked into the original text with skill and the mini- 
mum of displacement of the author's original work. The most recent 
decisions on such questions as the date upon which damages in a foreign 
currency are convertible into sterling, the defence of diplomatic privilege, 
the effect of the war upon actions on negotiable instruments against 
acceptors or drawers, and, indeed, on all the very many topics which 
have been specially brought into prominence by the war and reviewed 
in the light of modern conditions, are all mentioned and admirably 
dealt with in the text. Mr. Bentwich deserves the thanks of all that 
increasing number of persons concerned in the exposition of legal principles 
or with their application in actual practice, who are called upon to deal 
with the conflict of laws. 

Sir Erslqne Holland’s Letters on War and Neutrality are now brought 
up to date and contain his views on various questions of internatioji^ ^ 
law raised by the war and the consequent settlement. His judgments 
lack nothing in vigour. 

The seventh volume of the Groiius Society's Transactions is chiefly 
noteworthy for a remarkable paper by Mr. W. Latey, in which he deals, 
with great learning and reasoning power, with the law of the air , and 
for another paper, equally remarkable (though not perhaps in quite the 
same sense) by Dr. Bellot, in which he, with apparent seriousness, pro- 
pounds the thesis that a merchant vessel possesses, under international 
law, the right to attack a warship of the enemy. 

C. M. P. 

^ Westlake's Private International Law. Sixth edition, by N. Bentwich (Lon- 
don . Sweet & Maxwell, Ltd., 1922.) 

Letters on War and NevUahty. By Sir Thomas Erskine Holland. (London: 
Longmans, Green & Co , 1921.) 

Tramactions of the Grotins Society, vol. vn. (London Sweet & Maxwell, Ltd.) 
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• THE EQUALITY OF STATES IN INTERNATIONAL LAW.^ 

This work was originally written as a doctor's thesis. It presents the 
principle of the equality of States as it is propounded in the theory 
of international law, and as it is affected by common usage. Within 
the latter consideration, Dr. Dickinson takes account of the organic 
constitution of the State and of conditions and aspects of external rela- 
tionship that limit international legal capacity. 

In that part of the book which shows probably most knowledge 
and acumen, although it is the least useful in practice, the position taken 
is, that in historical origins the idea of Stai?e equality did not come into 
the law of nations through the doctrine of sovereignty (on which Bodin 
is here imperfectly expounded), but came through that important 
trilogy of ideas which had dominated speculation since the age of 
antiquity” — ^namely, the theories of natural law, natural equality and 
the state of nature. The author’s presentation of these theories is clear 
and well-sustained, both in themselves and for their bearing upon his 
subject. He analyses the principle of State equality in the writings 
of modern publicists and in* documentary sources of the past century. 
Further, he adds considerably to the value of his book by giving not 
only a well-prepared bibliography, but also precise references in his 
footnotes, and some pertinent extracts. He has not resisted the temp- 
tation to add a supplementary chapter on the Peace of Paris, from which 
he draws the lesson that it tends to limit the political equality of States. 

Students of the history of political thought are familiar, or should be, 
with the recurring confusion between “ right ” and power.” The 
distinction between these might with advantage have been kept more 
clearly and persistently before the author in his exposition di the views 
of authorities. We think also that gain would have resulted from atten- 
tion to the reason in the mind of a writer like W. E. Hallrfor almost 
.«*.§h|mning the use of the term equality ” and preferring the word “ in- 
dependence,” carefully and helpfully defined. States, sovereign ^and 
independent, are among themselves on a footing of juridical equality. 
The rest in practice, policy and power ; and it is in this sphere that we 
should have welcomed a more substantial contribution to learning and 
political interpretation by Dr. Dickinson. Not least for his own manner 
of treating his subject, it is necessary to discover the bearings of the 
actual ‘‘ State System” of Europe at the time, for example, of the Peace 
of Westphalia (too slenderly touched by the author), and almost through- 
out the eighteenth century, with its testament of the old Europe.” 
It is necessary to see how dominant or stereot37ped conceptions were 

^ The Equahiy of States in International Law (Harvard Studies in Jurisprudence, 
vol. ill). By Edwin De Witt Dickinson, Ph D., J D., Professor of Law in the Uni- 
versity of Michigan. (Cambridge: Harvard University Press, 1920. Pp. xiii 4-424- 
Price 17s. net) 
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actually reasoned from and applied by statesmen and State representa- 
tives in tbe conduct of affairs. History and the law must be brought 
into 'more intimate relationship, as Henry Wheaton would have desired. 
We need the combination of historian and of legal interpreter in the 
treatment of these problems. But in the historical illustrations he gives 
from the last century, Professor Dickinson proceeds with surer step 
than for earlier times, and, writing before the end of the World War, 
he makes suggestive comments upon the way in which the legal capacity 
of a State among States may be restricted by its organic constitution, 
and he regards as fundamental and as inadequately recognized the dis- 
tinction between equality of legal capacity and equality in international 
organization. There is much m the author^ s realistic standpoint that 
should commend this work to students and the politically-mmded. 

' D. P. H. 

LAWS AND REGULATIONS REGARDING LEAD POISONING 
IN VARIOUS COUNTRIES.^ 

Of all forms of industrial poisoning, thai due to lead is one of the most 
important, for while it may not destroy i\fe immediately, like carbon 
monoxide or sulphuretted hydrogen, it is yet capable in the acute form of 
causmg early death, and in the chronic forms it is a cause of considerable 
suffering and physical disability. In addition, lead is largely used in so 
many industries that persons are unknowingly brought within the range of 
its malign influence. In this brochure, Mr. Gilbert Stone has carefully 
gathered together the laws and regulations wLich have been drawn up 
in various countries to prevent plumbism. As an indication of the 
prevalence of lead poisoning, and the importance of the subject, mention 
need only bfe made of the fact that the prevention of the malady by the 
interdiction of lead in paints was one of the most keenly debated 
questions at, the International Labour Conference (League pf Nations) 
in Geneva last November. ^ 

Lead mining, formerly extensively carried out in the North of England 
and Derbyshire, is to-day a decaying industry owing to the richness in 
silver of foreign ores. Most of the lead used in this country comes 
from the United States, Germany, Mexico, and Australia. There are 
two kinds of lead ore — one known as galena (sulphide) and the other 
cenissite (carbonate). In Great Britain the ore mined is galena. As the 
lead in this form is extremely insoluble, the miner in his occupation runs 
no risk of suffering from plumbism. The same remark, however, does not 
apply to men who mine the cerussite ore, for this, being a carbonate, is 
soluble in the gastric juice. One of the main dangers incidental to the 
mining of galena is inhalation of the hard particles of dust. This sets 

^ By Gilbert Stone, sometime Scholar of Cains College, Cambridge, Tancred 
Stndent of Lincoln’s Inn, of the North-Eastern Circmt, Barrister-at-Law, B.A., 
LL.I). Pp. 250. (Published by HM Stationery Ofdce, Kingsway, London. 
Price 55. net ) 
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up ^ form of phthisis, non-tuberculous in the early stages, and kno\¥ii 
as silicosis. The introduction of water spraying in mines and atten- 
tion to ventilation have reduced the frequency of this disease among 
lead miners. 

The danger of plumbism arises with the smelting of lead, and it is 
renewed in the manufacture of white and red lead, also in the manipula- 
tion of lead compounds. It is pleasing to know that as regards regula- 
tions for lead works Great Britain was an early pioneer in the movement- 
She has maintained this recognized position Although Briiish regulations 
have in the main been adopted by most countries, some of these were 
really anticipated by France. 

Dust and the fumes evolved from lead arS the chief causes of plumbism . 
To prevent lUness among the men exposed to these the dust and fumes 
must be reduced to a mmimum. This can to some extent be achieved 
by the use of water-spraying and by exhaust draughts. The necessity 
of personal cleanliness on the part of the workpeople, the need for wearing 
overalls, also periodical medical examination, so that the malady may Le 
detected earty and the individual given other w'ork, have proved of the 
greatest service. To carry these out, ample facilities for washing must 
be provided, in order that the persons emploj^ed shall wash before eating 
and before leaving the factory. 

As regards white lead, one of the most encouragmg results of the 
regulations introduced by Great Britain is seen in the marked diminution 
in the number of cases of lead poisoning amongst employes. 

The transformation of what was formerly regarded as a dangerous 
industry into one of a comparatively safe nature is a triumph of industrial 


legislation of which we may w’eli be proud 

The reduction m the ni^nber 

of ca^es of lead poisoning in this industry 
following table . 

m this country is seen m the 

1900-1904 

. 183 cases .. 

_ 1905-1909 

76 .. 

1910-1914 


1915-1919 

17 


While the introduction of means for the removal of dust, insistence 
upon cleanliness and periodical medical exammation have been of the 
greatest service, one of the most important recommendations of the De- 
partmental Committee of the Home Office on Lead Poisoning was the 
abolition of female labour in those processes of white lead manufacture 
known to be specially dangerous. Since this recommendation has been 
given effect to, the white lead industry has been shorn of some of its perils. 

In a few of the white lead factories in France female labour prior to 
the publication of the British Home Office report had not been employed. 
Germany adopted the British regulation regarding female labour, with 
results as satisfactory to herself as those which have taken place in 
Great Britain. Belgian regulations are good and are effective. 
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The Regulations re the use of lead paints are much the same in all 
countries. 

In 1913 Great Britain made elaborate Regulations regarding the use 
of lead in the manufacture and decoration of pottery and majolica ware. 
As an illustration of the improvement m the health of workers secured by 
Regulations, it is interesting to note that in 1896, m the manufacture of 
pottery and earthenware, there occurred 432 cases of plumbism, and that 
after the introduction of a series of Regulations the following w^ere the 
number of cases * ^ 

In 1900 200 

1905 . ' . . * .84 

1909 5S 

1915-1919 an average of . 19 p^r year. 

In the manufacture of electric accumulators there have been many cases 
of plumbisni due to the employment of red lead, but, as a consequence of 
adherence to the Regulations laid down for lead generally, there has been 
improvement. 

Compensation is now awarded to persons who have contracted lead 
poisoning ivhen following their occupation. In this. Great Britain led the 
way. Plumbisni is not yet scheduled as an industrial disease in most 
of \he States of the United States of America, but compensation is 
i frequently awarded by judicial decision on the interpretation of the 
i word “ injury '' Western European countries have follow^ed British 
legislation in regard to compensation for lead poisonmg. 

The greater part of Mr. Stone’s monograph is given to the texts of the 
laws and regulations m force in various countries. This is an extremely 
useful addition, since in it is gathered the Acts passed by respective legis- 
latures. There is also an excellent index. Mr. Stone has published a book 
which ought to be helpful to aU who are mterested m lead manufacture, 
in the dangers incidental thereto, and how, industrially, these maj^be 
averted. 

ThomAs Oliver. 

A DIGEST OF ENGLISH CIVIL LAW.^ 

“This work was originally published in eleven separate parts, the 
preparation and publication of which was spread over a good many 
years. During this time Jenks's Digest of English Civil Law became well 
known, and acquired a very considerable reputation as the leading work 

^ A Digest of English Cwtl Lam. By Edward Jenks, M.A., DX.L., Principal 
and Dnector of Legal Studies of the Law Society. Editor, W. M. Geldart, Vinenan 
Professor of English. Law, Oxford, W. S. Holdsworth, Reader in English Law, 
Oxford, R. W. Lee, Professor of Roman-Dutch Law, Oxford, J. C. Miles, Fellow 
and Tutor of Merton College, Oxford, Bamster-at-Law. {Second Consolidated 
Edition, brought completely up-to-date m two large volumes (pp. ccxxxix -f 14^2 
and Index). London : Butterworth & Co.) 
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on the Civil Law of England, and its utility has been acknowledged almost 
in every quarter of the world* . . (Notice of the Publisher.) 

''As a basis, the authors have followed what is now the generally 
accepted plan of the European Civil Codes ; for such a basis obviously 
facilitates the use of the work by Continental readers^ and will, it is hoped, 
do something to further the important study of Comparative Jurisprudence*” 
(Preface to the consolidated edition, by the editor, p. iv.) 

A Tappui des deux citations qui precedent, hauteur du present compte- 
rendu est a meme d’apporter Taffirmation de son propre temoignage, 
appuye sur une experience qui dure depui^^ plusieurs annees. 

Charge, depuis I’annee 1917, de Penseignement de la legislation 
civile compareeg. la Facuite de Droit de TUniversite de Paris, j’ai adopte 
immediatement le Digest comme textbook de mes explications concernant 
le droit anglais. Je n’ai eu qu’a m’en feliciter, et les etudiants qui ont 
suivi mes cours et conferences m’ont tous expnme ieur satisfaction a 
i'egard de cet ouvrage. Ce sentiment est egalement partage par ceux 
de mes Collegues qui ont eu a Eutiiiser pour leurs travaux. 

La raison premiere de ce succes tient incontestablement a la forme 
dans laquelie le Digest a ete congu. Sans doute il serait errone de croire 
que toutes ies matieres du droit, sur le Continent, ont fait Tobjet d^une 
Codification (exemple en France une grande partie du drc^t public, 
ix* le droit admmistratif, ii’esl pas codifie, et il en est de meme en Italic, 
en AUemagne, etc.). Toutefois il est certain que, depuis cent ans, 
r habitude d’ esprit des juristes ourcpeens s' est pliee a ia discipline de 
textes codifies. Le D:gesl, qui pnfsente pour la premiere fois sous 
un aspect de ce genre les elfments du droit anglais portant sur lesser- 
sonnes {natural and artificial), les Claeses, les Actes ]uridiques,les Obliga- 
tions (Cordracts, quasi-Coniracis end Torts), la Propriete, la Farnille et 
les Successions, devait necessaireT^ent conquerir le suffrage 4 es lawyers 
CiH t uiitineiit. 

Mais il est utik de signaler une aitre cause du succes du Digest panrJ 
nous ‘ e’est qiril est le premier ouvrage qui nous preseiite d' ensemble, 
pour le droit anglais, les rnatieres enumerees ci-dessus. 

La litterature juridlque anglaise possede, ii est vrai, de ties subscaii- 
tielles et repiitees monographies : on Torts, on Contracts, on Property 
{real or personal), on Domeskc Relauons, etc. D' autre part, elle s'enor- 
guclliit, a juste titre, du plus bel ouvrage general qui ait ete congu et 
depuis ies Remains, je veux dire ies Commentaries on the Laws of 
England, de Blackstone, si heureusement tenus a jour par ses successeurs, 
et dont le dernier lemaniement (17^/^ edition) par notre savant collegue 
et ami le Dr. Edward Jenks, en concordance avec le Digest, va nous 
rendre les plus grands services. Neanmoins, pour le juriste du Conti- 
nent d^sireux dktiidier d' ensemble, et exclusivement, ies matkres enu- 
merces ci-dessus, les monographies avaient le defaut de trop fragmeater 
le droit civil, et les Commentaries celui de s'etendre bien au dela. 
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Le Digest est done venn a propos pour combler, a nos ymt, ce qui 
const ituait une iacune dans la litterature juridique anglaise. 11 ne” faut 
pas perdre de vue cependant qu’une autre Iacune subsiste encore. li 
ii’existe, a notre connaissance du moins, aucun Maij^uel general, en un, 
deux ou trois volumes, contenant les matieres du droit civil anglais, sur 
le modeie des livres analogues existant sur le Continent (exempies : 
en France, le Trmte eUmentaire d& droit civil francais de Planiol, 3 voL, 
ou le Gouts eUmentaire de droit civil frangats de Colin et Capitant, 3 vol. ; 
en Allemagne, le Lelirhuch des devitschen burgerUschen Rechts, de Cosack, 

2 vol). N'est il pas permis d’esperer que les savants auteurs du Digest, 
completant amsi leur oeuvre, doteront la science anglaise de cet ouvrage 
qui lui manque encore ? e'est le voeu que je formule ici pour terminer. 
Aucune publication ne serait plus utile pour seconder les efforts de 
ceux qui ont pris pour tache de repandre sur le Contiifent les notions si 
originales et si passionnement interessantes de la vieiUe Common Law 
d’Angleterre. 

Henri L. Levy~Ullmann. 

DOMINION HOME RULE, IN PRACTICE^ 

Few people in this country outside the Colonial OfSce know much 
about the problems of government m the Dominions, or the problems in- 
volved in the continuance of the sovereignty of the Crown. The man in 
the street believes that they manage their own affairs under Parliaments 
constituted on the British model, and that the only bond with the mother- 
country is the monarchy. But m fact democracy has already made 
considerable divergencies of constitutional forms and methods in the four 
great Dojnmions, and, though complete internal autonomy may be at- 
tained by the severance of the Privy Council link, there remain unsettled 
many questions as to the share and responsibility of the Domuiions in 
matters df foreign policy, war and imperial defence. A comparative view 
of the constitutions of the Dommions has long been v/anted, and iKrould 
not be better presented than it is by Professor Keith in this little booklet, 
which, though of little more than sixty pages, is an admirable summary 
of Dominion politics, illustrated by comparisons of the different handling 
of problems by the several democracies. 

There are notable differences in the constitutions of the Dominions : 
thus, in Canada direct connexion between the Imperial Government and 
the provinces is shut off and the Lieutenant-Governors are appointed 
locally, while in Australia the States retam direct communication with 
Downing Street, and their Governors are still appomted by the Crown, 
in Canada ail powers not expressly given to the provinces are vested 
ill the Dominion, wiiile in Australia the contrary principle was adopted. 
As regards this allocation of powers, the Australian States are in a less 

^ Dominion Home Ri* Id %n Practice By A. Bernedale Keith. Pp. 63. (Londoii; 
Hamphrey Miiioid I 
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; , secure position than the Canadian provinces, because the whole constitu- 

‘ tion of the Commonwealth is liable to alteration consequent on a popular 

; vote, whereas that of Canada cannot be altered save with the consent 

of the Imperial Parliament. 

f - The development of Cabinet Government under Labour conditions in 

r Australia exhibits some novel features upon which our electorate at home 

would do well to ponder. The Prime Minister is not permitted to select 

his own Cabinet ; his colleagues are assigned to him by the Caucus, who 
j also dictate their policy to the Cabinet. The result, as Professor Keith 

I observes, “ is deleterious to the prestige and effectiveness of Parliament . 

I members of the party are bound to vote in accordance with decisions# 

I which may be contrary to their own views 7 ' and Ministers are often 

I unable to agree to amendments proposed by the Opposition which they 

I . themselves may tipprove ; thus the true spirit of parliamentary co- 

. operation is rendered impossible.” Under these conditions, indeed, 

j Parliament ceases to be a deliberative assembly. 

5 Another chapter of Professor Keith's little treatise traces the growth 

; of Dominion participation in foreiign affairs. First came recognition of 

' their rights in relation to commercial treaties affecting themselves ; 

< subsequently their claim to be"' consulted on the imperial proposals to be 

j laid before Hague Conferences has been conceded ; and, lastly, the four 

I Dominions and India are severally accorded votes in the Assembly of the 

League of Nations. Canada has now an accredited diplomatic representa- 
tive at Washmgton, who acts with but subordinate to the British Am- 
bassador. A similar claim by Australia and South Africa has been made 
t but not yet admitted. The graver question of consultation between the 

1 Dominions and the Imperial Government on general foreign policy^ is 

stiH unsettled. 

A. G, 

THE LEGAL STATUS OF WOMEN IN ALBERTA. 

As its name suggests, the main interest of this pamphlet ^ is for the woman 
social worker, and it should, in its second edition brought up to date, be cf 
considerable value to all those working for and amongst women. But 
I it also provides, though in a ne(^essarily cursory form, useful material 

for a comparison of the position of women in a Canadian province with 
that of women in England. This comparison is the more instructive 
because of the manner in which Alberta has acquired her present law- 
through a progressive modification of English law by the passing of 
Dominion laws, by the Ordmances of the North-West Territories and by 
the Acts of the Legislature of Alberta, these last passed subsequent to 
. _ 1906, when Alberta received status as a Province. 

^ The Legal Status of Women m Alhefta. Second Edition. Compiled by 
Henrietta Muir Edwards. Issued by and under tbe authority of the Attorney - 
General, 1921. 
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Mrs. Edwards, the compiler of this pamphlet, praises her province , as 
being foremost in '' recognizing through its legislation the value to the 
State of women's brain and capacity for service/' and she instances m 
support not only the appointment of individual women to official posts 
of honour and responsibility but also the general trend of provuicial 
legislation in favour of women both as citizens and mothers. 

It IS not surprismg, therefore, that the rights and duties arising from 
the marriage relation occupy a considerable part of the pamphlet, and we 
note m particular the following points . 

(a) Though by provincial law divorce is obtainable only on the same 
grounds as in England, by a Dominion Statute (part of the law of 
Alberta), it can also be obtained by means of a special Act for the sole 
cause of adultery. 

(5) The passmg of the Deceased Wife's Sister Act in i 882 , some twenty- 
five years prior to the passing of the similar Act m England, has not yet 
been followed (though an unsuccessful attempt was made in 1920) by 
the analogous Act recognizing marriage with a deceased husband's 
brother as legal, such as became law here m 1921. 

As to property rights, married women m Alberta can certainly claim 
to be in advance " of their English sisters ih two respects : tenancy by 
the curtesy does not exist (it was abolished in the Territories in 1886), 
whilst by an Act of 1910 (Married Woman's Relief Act, Statutes of Alberta, 
1910, cap 18), in certain cases a widow, on application to the Court, may 
be granted an allow^ance out of the estate of her husband notwithstanding 
that that estate has been fully disposed of by will. Whether this is in 
fact an '' advance " may depend upon whether it is looked at from the 
'pomUof view of women's organizations, or regarded as a limitation 
upon the so:giewhat hardly won right of freedom of dispositiomby will. 

This aspect of the situatito leads one naturally to speak of some of 
the other innovations to be found under Alberta's legal system, and 
it is interesfing to find that much of what is at present prominent in 
political programmes in this country (again, especially, in those of wom^i's 
organizations) is already in force in Alberta. As instances we mention 
the rights of the mother as guardian of her children, the recognition of 
legal adoption, legitimation by subsequent marriage anjd mothers' 
allowances. 

As citizens, women have been granted the vote (and this equally with 
men at the age of twenty-one), but they have not had conferred upon them 
the corresponding duty of jury service, and a marked exception to their 
equality of citizenship is found in that a married woman or widow has 
the same right to acquire hold and dispose of property as a man except 
that she is debarred from homesteading or pre-emptmg unless she is the 
sole head of a family.” ^ 

Other points of divergence from English law which may be men- 
tioned include the recognition of an action in tort by a woman who has 
been seduced, and the severity of the maximum sentences in certain 
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ciq,sses of sexual offences. In general principles the Criminal Code follows 
English law with regard to these latter— with some few exceptions, of 
which two notable examples are the abolition of the defence of reasonable 
cause to believe and the drastic provisions of the Criminal Code and the 
Acts of 1918 and 1919 relating to venereal disease. 

Though Mrs. Edwards expressly repudiates any claims for this 
pamphlet beyond those of an elementary introduction to the subject 
of which she treats in so able a manner, it is hoped it will not be thought 
out of place or unappreciative to say that its great usefulness— of which 
we have no doubt — could be increased if it were supplied with an index, 
for which surely no one will claim any printed work to be too small. 

Monica M. Geikie Cobb. 

STATUTES AND THEIR INTERPRETATION^ 

The Cambridge Law School is to be congratulated upon the Studies 
in Legal History produced by the University Press under the learned and 
indefatigable editorship of Professor Hazeltine. The second volume 
in the senes is a valuable-- examination by Mr. T. F. T. Plucknett of 
English Statutes and their interpretation by common lawyers during 
the reigns of the first throe Edwards. The author has scoured flie 
Year-books for evidence, and he prmts some select cases in an Appendix. 

The half-century which begins witn Edward I w’as a period of rather 
radical law reform. Judges had much novel ley to administer. The 
time IS over-early for detecting the beginnings of our modern system 
of interpretation. There are hints that lawyers as yet do not always 
see why an older statute should not prevail when a newer statute conflicts 
with it. In spite of a glimpse of something like our ejusdem generis rule, 
and m spite of the apparent acceptance by 1350 of the principle of strict 
interpretation, the common lawyers were far behind the ccanonists in 
evolving set rules for interpreting statutes. Still, it is w’eli worth while 
to watch strong judges like Bereford and Staunton and Hengham and 
Hilary doing their best under difficult conditions. 

Mr. Plucknett show's ns three stages of interpretation. At first the 
judges, being also the draftsmen and legislators, are in the best position 
to say what a statute means. We can hear Hengham C.J. stopping 
counsehs arguments with We know the statute better than you, for we 
made it — a notable example of contemporanea expositio. Next comes 
the transitional stage of oral tradition, as when Shareshuiie J. remarks 
reminiscently, I once took that line before Scrope J., having nothing 
better to say : on adjournment we came before Herle J., and he said the 
strongest argument he knew against us was that Hengham, who made 
the statute, interpreted it the other way.’' Finally oral tradition fails, 

i Stdtuies and Their InUrpreiatton tn the Fourteenih Century By Theodore F T. 
iPlttcknett, With a General Preface hy Prof. H D, Hazeltine. (Cambridge University 
Press: pp. 2div and 200. 20s. net.) 
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and the intention of the Legislature must be inferred from the words of the 
statute. By this tune judges get less help from the Legislature and the 
Executive. They stand not quite so dose to the King, and they can 
begin to treat the prerogative with less deference. 

Early Edwardian judges and pleaders must have suffered through 
the comparative inaccessibility of the text of statutes. Tradition is 
believed to identify certain extant copies as those used by the early 
judges, but they seem not to have been readily available. WTien a 
statute is actually brought into Court and a judge looks at it, the reporter 
thinks the incident worth recording. Judicial mistakes about statutes 
are not uncom.mon. A statute can be cited in apparent ignorance of 
its repeal. Modern Georgians, with their more elaborate equipment 
of printed Acts, indices, and textbooks, can sympatj^ize with early 
Edwardians over such oversights. Only a few months ago a temporary 
Act of 1919 was judicially supposed to have expired, when m fact it was 
still in force. The attention of the Court,’’ explained the Lord Chief 
Justice in subsequent proceedings, was not drawn to the Expiring Laws 
(Continuance) Act.” So great a task do we attempt who are all supposed 
to know the laiv. > 

On exceptions out of the statute,” on the extension and limitation 
of statutes, on retrospective effect, and on other problems familiar in 
outline to readers of the historical survey in Sir Courtenay Ilbcfrt’s 
Legislative Meihois and Forms, Mr. Plucknett makes apt and useful 
comment. One chapter is devoted to errors of translation discovered 
in the Record Commissioners’ edition of the Statutes of the Realm. To 
his list of errors might be added the neat example from the classification 
ef trees in the Customs and Assize of the Forest {Stat. of the Reahn, i, 
p. 243), where arabilis is most uncomfortably rendered “ arable ” instead 
©f “maple-tree” (French erable). This detail is noted by Mr. Turner 
in the glossary to his Select Pleas of the Forest. On the question of the 
dating of undated statutes it may be worth mentioning that two p^ers 
®n “ Some Thirteenth Century Statutes,” by the same learned hand, 
appeared in the Law Magazine nearly thirty years ago and tentatively 
attacked topics now more fully examined m the volume under review. 

The labours of the Seiden Society on our Year-books are the better 
justified when scholars like Mr. Plucknett show* the use which can be 
made of such material. It is to be hoped that other periods of our legis- 
lation may be subjected to the same intensive treatment. It would 
be ungrateful to conclude with a remark which might be construed as' 
belittling the worth of this valuable series of Cambridge monographs, 
but the student who has not many pennies in his purse will look forward 
to a time when the stream of learning flows at less cost. Man cannot 
live by public libraries alone. If prices mean prohibition, thirsty students 
must sometimes go dry. 

C. T, C. 
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. . Asher & Co. (2) (per Mary Southwell, Ltd ). 

Ashworth, E. H. (India). 
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Brodeur, The Hon. Mr. Justice«(Canada). 
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' Hi 

Cairo, Native Court of Appeal 
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Central Provinces, The Hon. Legal Remembrancer. 

Ceylon, Colonial Secretary. (lo) (per Crown Agents!. 
jChaliners, Sir M. D. 

Chamber of Shipping of the United Kingdom. 
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I Herchenroder)" M. F. P. (India). , 
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& Strini). 
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Manitoba Provincial Library (per Allen & Son). 
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REVIEW OF LEGISLATION, 19210 . 

INTRODUCTION. 

[Contributed by Sir Lynden Macassey, K.C.] 

For many years this annual Introduction has been written by Sir 
Courtenay liberty and all readers of this Journal will hope it may be 
continued to be written by hifn for many years to come. He has never 
allowed anything to stand between him and its preparation. On this 
occasion through indisposition he has been unable to undertake it, and I 
am venturing to write it, keenly conscious of my deficiencies as compared 
with his wide experience and unequalled knowledge of comparative law. 

The difficulty one encounters at the very outset of the task is that 
of deciding to what particular matters which figure in the various volumes Qf 
legislation under review a reference should fee made. The contributors, Oue 
and all of them, bring such skill and judgment to bear upon their com- 
pilations of the enactments in their particufar countries, that nothing, 
short of a considered study of ail that they have wriltett, would suffice to 
give a balanced view of the character and effect of the legislation throughout 
that part of the world which is covered by this Journal. In reading such 
contiibutions one person is struck by certain features — another finds Ibis 
interest excited by different matters. A general review must, th aref ore, 
be something written entirely from a subjective point of view ; that is the 
standpoint, for want of a better, from which I hav^e proceededL^-** 

Tl^ general impression created upon my mind by a perusal of the 
summaries of legislation was the tendency in ail countries in 1920 to con- 
tinue war-tifne emergency measures for a period v/hich they thought would 
suffice to tide over the transition from war to peace, coupled with tbo desire 
to pass such pleasures for social improvement and economic reconstruction 
as would provide a sure foundation on which to rebuild a new national 
edifice adjusted to accord with the altered circumstances resulting ff om*the 
war. The trend of legislation makes it quite clear that no country expected 
to encounter the catastrophic depression m trade, both national and inter- 
national, which set in during the late summer of 1920. It will undoubtedly 
be a matter for comment in the next Introduction, how much of 
reconstruction'' legislation has been entirely frustrated by the adverse 
economic forces which intervened to thwart the recuperation of all 
countries from the effects of the recent hostilities. 

Mr. Cecil T, Carr describes most appropriately the chief characteristics 
of the Acts passed in the United Kingdom in 1920 in these words : '‘The 
motives for legislation in 1920 were various. The storm was over. The 
ship was still afloat, but not yet in harbour. Her hull was protected and 
her dcck-space encumbered by strange structures which the carpenters 
though not proud of their handiwork, were yet loth to jettison. Th<^e 
hasty improvisations required inspection to see whether they could be 
safely removed or whether they must be renewed or replaced by something 
more lasting." 
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A notable enactment was the Emergency Powers Act, 1920, which 
enables a Royal ^Proclamation to be issued declaring that ‘‘ a state of 
emergency exists whenever a strike takes place or is threatened on so 
extensive a scale as to be calculated to deprive the community of the 
essentials of life. The Act enables the Government, in vSuch a contingency, 
to do all that is necessary to secure and regulate the supply and distribution 
of food, water, fuel, light and other necessities, and the maintenance of 
the public services. There was a provision inserted in the Act, prohibiting 
any regulation made under it from affecting the right of “ peaceful 
persuasion '' which was secured to the Trade Unions under the Trades 
Disputes Act 1906. Similar emergency powers are vested in the 
Governments of other countries, but, so far as I am aware, in no country 
but Great Britain is any legal right of “ peaceful persuasion ” reserved to 
the Trade Unions for the purpose of continuing the strike at the very time 
the Government is concerned m combating the strike m the interests of the 
community. Mr Carr disposes admirably of the case for the Act in these 
words : It is hard to see by what better legislative mechanism such 
situations can be met if we are to preserve a form of Government which, in 
'Lincoln's words, is strong enough to maintain its existence in great emer- 
g^encies, yet not too strong for the liberties of its people." 

The most important Acts passed to further industrial reconstruction 
weVe the Mining Industry ^ct and the Unemployment Insurance Act. 
Th^l- former Act established a Mines Department, and Part IL proposed to 
set Ijip a system of National and Area Boards and District and Pit Com- 
mitti^es, the intention being to give the mine-workers a statutory voi’ce in 
the filing of wages c?nd conditions of employment. Part IL ultimately 
expire\;i because of the .refusal of the mine-owners to work it, on the ground 
that itf was unnecessary, inasmuch as the Agreement of July, 1920, 
provided, they said, soAiewhat similar machinery. The Unemployment 
Insurance Act extended' to practically ail manual workers (except railway 
men) the State schemel of unemployment insurance. Certain \Trelcome 
modifications in the Im^ome Tax Law were effected by the Finance Act 
which gave effect to thc^ report of the Royal Commission on the Income 
Tax ; and the Agriculture Act embodied many recommendations of Lord 
Seiborne's Reconstruction Committee. ^ 

Mr. Lleweltyn Kneale draws useful attention to some new amendments 
in !he constitution of tlie Isle of Man, effected by the Isle of Man Constitu- 
tion Amendment Act, 1919, seemingly of democratic character, and to the 
abolition of the Great Enquest," a jury whose duty it was to watch for and 
repoTv upon interference with public rights of way, but which, in spite of 
its resounding name and weighty responsibilities, had seldom been con- 
vened, a proof that the fertile subject of litigation — rights of way — is not 
apparently productive of as much controversy in the Isle of Man as in 
other places. 

' In Jersey Mr E. T. Nicolie reports that the States of Jersey have now 
brought secondary education under their control, a somewhat delayed 
reform — as to the expediency of which there can scarcely be any question. 

Passing thence to North America, one learns from Mr. John D. Hunt of 
the strenuous efforts of.Alberta to form irrigation districts and works for 
the purpose of combating the drought which has worked such havoc in 
recent years througliout portions of the Province. Another provision 
eloquent of local conditions is an enactment to the effect that any contract 
for the sale of an automobile carries an implied warranty that '' repairs for 
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the same will be available for a period of five years from the date 6f sale at 
some place in the cities of Calgary and Edmonton/' 

“ The question of the adoption of children has occupied the attention 
of British Columbia/' says Mr. H. G. Garrett, in reporting on its legislation, 
where a Statute Avas passed legalising and regulating the matter. ^ A 
provision, due no doubt to the spaciousness of, and dearth of travelling 
facilities in, that Province, occurs in the Provincial Elections Act “ When 
a voter is absent from his proper polling division or his electoral district on 
the day of the election, he may on making the prescribed affidavit cast his 
ballot at the point he happens to be." Absentee voles are. then placed in 
separate envelopes and in due course despatched to the Returning Officer 
of the district where the voter is registered That Act also provides that 
every political party (not merely the candidates) concerned in the election 
must return a statement of the expenses which it has incurred. The 
rule of the road in British Columbia used to be the same as m England — 
“ keep to the left when meeting, to the right when ovMaking " — an Act 
has now reversed this so as to bring the Province into line with the rest of 
North America. This Province has also attacked the controversial 
question of mothers’ pensions, and has provided them for widows, married 
women whose husbands are in prison or m a lunatic asylum, women whose 
husbands are unable to support them owing to illness or accident, deserted 
wives and in some other special cases, provided the applicants are indigent, 
have children under i6, are qualified as British subjects, and have been 
resident for at least i8 months in the Province. In British Columbia, as 
indeed in all the Provinces of Canada, Acts have been passed materially 
tightening up provisions regulating the sale of intoxicating liquors, which 
make long strides towards total prohibition. 

In Manitoba we read from Mr. Pilblado of the passing of an Act for the 
registration of all professional engineers That necessary provision for the 
protection of the public is very general in the Dominions and in a number 
of fbreign countries ; why it has never been adopted in Great Britain is 
hard, to understand. Several cases came under my personal notice during the 
war of men who styled themselves'" civil engineers," whose only experience 
was-^the conduct of a hardware shop, and the repair of lawn-mowers, and 
who were'^ appointed as civil engineers " to positiojis in Government 
Departments. Manitoba also passed an Act providing for the legitimation 
as from birth of children born out of lawful wedlock by the subsequent 
marriage of their parents. Although the stretching tracts of the " wild 
west " suggest a material necessity for some such provision, the almost 
general adoption of such legitimation laws in N orth America suggests a case 
for the consideration of the principle in other countries. 

The Attorney-General of New Brunswick mentions two laws which 
seem to be of more than ordinary importance : One in 1919 providing for 
the revision of the tolls on the provincial railways In Great Britain we 
have, by passing the Railways Act 1921, at last followed the example 
of the Dominion of Canada and of the United States of America in 
sweeping away all our old railway Acts which specified the maximum rates 
not exceeding which the i:ailway companies might make charges and 
substituting for them the American system of “ reasonable rates " which 
leaves it open to any trader to contest at any time the rate which he is 
charged, and in case of controversy submit the amount and the conditions 
of the rate to the decision of a Rates Tribunal. Another Act in New 
Brunswick deals exhaustively with the housing problem. 
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•Amongst the Acts passed by the Province of Ontario which are noted 
by Mr, Falconbridge, I observe that retirement from the provincial Civil 
Service is not compulsory until the age of 70, although optional at 65, a 
tribute to the virility of that Province. In the case of the death of a civil 
servant before or after superannuation, one-half of the retiring allowance is 
provided to be paid to the widow and to children under 18 years of age. 
It is interesting to notice that it has at last become necessary to limit the 
abstraction of water by electric power companies authorized to construct 
works on the Ontario side of Niagara Falls, in view of the fact that the 
amount of water to be used on each side of the river is limited by the 
International Waterways Treaty. In the matter of social legislation, 
Ontario has gone ahead by providing for the payment of allowances to 
widows or the wives of inmates of hospitals fonthc insane, or of permanently 
disabled men, provided the recipient is a mother of at least two children who 
live with her, is a British subject and resident in Ontario. Ontario has 
been, since the paissmg of the Ontario Temperance Act, 1916, a province 
in which the sale of intoxicating liquor for beverage purposes (other 
than native wines) has been forbidden. Now, an Act has been passed 
prohibiting “ short circuiting,"' that is to say the sending of orders from 
Ontario to (say) Montreal which are thence returned to breweries and 
distilleries in Ontario to be fulfilled in Ontario. Mr. Falconbridge 
laconically observes that the '' oppressive system under which the 
inhabitants of Ontario live was completed by a Dominion proclamation 
bringing into force the prohibition of importation." 

Among the Acts passed in Prince Edward Island detailed by Mr. 
Bentley, we again observe one for the legitimation of children born out of 
lawful wedlock. 

In Quebec, amongst a number of Acts to which Mr. Justice Fabrc 
Surveyor refers, the most important seems the Companies Act, which is 
obviously designed to do away with abuses connected with the incorpora- 
tion and management of companies and corporations, a reform %Wiich 
will much increase the confidence of investors in that Province.^ 

Saskatchewan produced, says Mr, Shannon, the smallest bulk of 
current legislation for many years. The Fatal Accidents Act amend^s the 
previous legislation on that subject by embodying the provisions of the 
English Fatal Accidents Act 1864, entitling the person beneficially 
inter< 3 Sted to bring an action. 

The principal Acts which were passed by the Legislature of Newfound- 
land, as one observes from the report of the Miiiisler'of Justice, are those 
dealing with one of the chief national industries. One Act prohibits 
the exportation of salt codfish except under licence ; another provides for . 
'Hhe standardization of codfish," the object of the latter Act being to im- 
prove the method of curing. A commission has been appointed with very 
full powers over the whole codfish industry, entitled to make regulations 
for the breach of which penalties are provided. Another Act makes pro- 
vision respectmg the sufficiency, quality and quantity of food supplied to 
crews on fishing vessels, and the cleanliness of their sleeping quarters. 
Under the Acts prohibiting the destruction of beavers, these industrious little 
animals have multiplied so rapidly as to cause, through their river 
operations, serious flooding, and an Act has been passed conferring on the 
Governor in Council powers of enabling them to be hunted and otherwise 
killed in specified districts. Profiteering has led to special restrictive 
legislation in Newfoundland as in a number of Canadian Provinces. 
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In Bermuda Sir Reginald Gray reports that the principal Act was one 
dealing with public health. 

When we pass to Australasia, Sir Robert Garran states that in the 
Commonwealth of Australia the bulk of the legislation of 1920 dealt \vith 
matters arising out of the war and the transition from war to peace. In 
consonance with its motto, Advance Australia,'' the Commonwealth has 
given a bold lead against sedition. Included in the list of prohibited im- 
migrants under the Immigration Act 1920, are persons '' who advocate the 
■overthrow by force or violence of the Government of any civilized country 
or who advocate other specified doctrines of a similar character or belong 
to an organization which advocates such doctrines." These gentry are 
still permitted to seek an asylum in the United Kingdom. Australia has 
always led the way in industrial arbitration, and the Industrial^ Peace Act 
1920, establishes a Commonwealth Coimcii of Industrial Representatives, 
consisting of employers and employed in equal numbers with a Chairman, 
which is to consider ail questions likely to lead to industrkl unrest. How 
exactly the very complicated scheme provided by this Act is going to fit in 
wijth the Commonwealth Conciliation and Arbitration Act does not quite 
appear, but experience will show. It is quite the most ambitious legislative 
proposal to deal with the matter that I am acquainted with, and is much 
on the lines of the " Parliament of Industry " which it was suggested 
by the Industrial Conference held in 1919 should be established in Great 
Britain. The Parliamentary Allowance Act increased the allowances 
payable to members of the Commonwealth Parliament from £600 to 
£1,000 per annum. 

In Queensland Messrs. Littleton E. Groom and J. F. Gamble refer, 
amongst other Acts, to the Wheat Pool Act constituting a State Wheat 
Board to deal with the marketing of the wheat harvest of the season 1920-1, 
the object presumably being to make provision on a comprehensive scale 
for the collection and marketing of the wheat grown by isolated producers. 

A similar provision, Mr. A. J. Hannan says, was made by South 
Australia. ^By far the most important of the Acts of that Legislature is the 
Industrial Code (No. 1453). South Australia has always been to the fore 
in industrial arbitration and conciliation, and the decisions of its State 
Industrial Court, presided over by Mx. Jethro Brown, are known the world 
over. This Industrial Code Act, which runs to 135 pages, seems to cover, 
in form at any rate, all possible contingencies. The doubtful question 
remains how far unruly industrial psychology can be constrained within 
the four corners of an Act of Parliament. So far compulsory arbitration 
has nowhere been a complete success. South Australia has also turned its 
attention to bookmakers and has attempted to suppress them entirely. 
An Act has been passed enabling the police to remove from any race- 
course any persons suspected of bookmaking. To offset this extinction of 
the bookmaker and to act as a solace to the small punter thus deprived of 
his opportunity to “ back his fancy," racing clubs are bound to provide 
totalizators and to permit amounts down to haif-a-crown to be wagered. 
The first Town Planning Act in Australia was passed in South Australia 
in 1920 after a number of earlier unsuccessful attempts. 

Tasmania, Mr. H. S. Baker tells us, shouldered in 1919-20 a considerable 
burden of social legislation. Amongst other Acts I observe one increasing 
the allowances of members of both Houses of the Legislature from £200 to 
£300 per annum ; another, providing for the protection of birds and wild 
animals, and imposing a severe penalty on anyone importing any fox, wolf. 
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wMd d5g or dingo ; another establishing a Government Shipping Depart- 
ment with full powers to carry on shipping services. The first piece ol 
iGgislation to be passed by an Australian legislature dealing with the feeble- 
mmded is contained in the Tasmania Mental Deficiency Act of 1920. It 
mainly follows the English Act of 1913, but there has been introduced a 
number of provisions borrowed from the mental deficiency laws of New 
York, Illinois and other American States, apparently of a most beneficial 
character. 

Judge Zichy-Woinarski and Mr. Harrison Moore report at length on the “ 
legislation in Victoria. A State Electricity Commission was established to 
further the development of electricity. To lessen the practice of “ whisper- 
ing to jurymen '' the law has been altered so that in any criminal inquest a 
copy of the panel from which the jury are to be chosen may be inspected 
and a copy obtained at the cost of 2s. on the day before the precept is 
returnable and after that day until the panel ceases to be operative — the 
existing law perfnitted such inspection and the obtaining of the copy three 
days before the precept was returnable. This, it was found in practice, 
gave a great opportunity to the evil-minded to defeat the ends of justice. 

Mr. F. L. Stow, reporting on Western Australia, alludes to '' a unique 
incident in the history of Britjsh communities/' namely, a strike in the 
Civil Service, which occurred" in July, 1920, when the functions of 
Government were suspended and documents could neither be registered 
nor stamped. As a result, an Act had to be passed extending the time 
for registration of documents. Western Australia is making a pioneer 
attempt to amalgamate the Commonwealth and its own State services 
which deal with income tax, so as to avoid two separate returns and 
two different staffs of officials. 

In Papua Mr. Justice Herbert notices a number of amendments of the 
Criminal Law. Whipping can now no longer be inflicted without the 
consent of the Lieutenant-Governor. 

The legislation of New Zealand, as epitomized by Mr. J. Christie^ seems 
to have been very full. One Act remedied the curious effect on the 
Customs Act of 1913 of the depression of international exchanges. Thai 
Act provided that where an invoice showed the value of goods in anyrforeign 
currency, the equivalent value m New Zealand currency should be 
ascertained accordmg to ''a fair rate of exchange." This was held to be the 
'‘mintage rate " and not the commercial rate ; the result was that importers 
from countries like Ameiica, whose currencies were at a premium on the 
dollar-sterling basis, benefited very largely, and others from countries like 
France with depreciated currency were seriously prejudiced. New Zealand 
also has passed an Act making it unlawful for anyone to carry on the 
business of bookmakmg. The Government has established an Office of 
Parliament to be called the Law Drafting Office with two departments, 
the Bill-Drafting Department, and the Bill-Compilation Department, 
whose respective duties are sufficiently indicated by their names. The 
Marriage Amendment Act has made it an offence punishable on summary 
conviction to allege expressly or by implication that any persons lawfully 
married are not truly and sufficiently majried or that the issue of that 
marriage is illegitimate or bom out of trae wedlock. This aims at a mis- 
chief prevalent in New Zealand where a certain religious sect has been 
teaching that marriages celebrated in accordance with law but not in 
accordance with the rules of their particular branch of the Christian 
Church are invalid. We recently heard of such teaching as that in a 
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part of the then United Kingdom. A new Divorce Act has considerably 
extended the grounds of divorce ; detention in an institution for insane 
persons was previously recognized only as a ground of divorce if such 
detention was in an institute in New Zealand ; the Amending Act makes 
detention in such an institution in any part of the British Dominions a 
ground for divorce. The same Act makes the failure to comply with a 
decree for restitution of conjugal rights a ground for divorce — that had 
previously been the law but was repealed in 1907 — also separation whether 
* pursuant to a decree or by agreement for not less than three years. 

From the report of Judge A. K. Young, one observes that even the 
Gilbert and Ellice Islands Colony is not yet emancipated from the compli- 
cations of the war. 

The legislation which was passed in the Union of South Africa, so far as 
of general interest, Mr. E. L. Matthews reports, was mainly of an economic 
character with the exception of the Native Affairs Act 1920. That Act 
created an elaborate machinery for the introduction of self and local 
government in native communities as a foundation on which later to build 
representative native institutions. South Africa has also dealt with a 
number of economic problems in much the same way as has been done in 
Great Britain. An Act was passed regulating the increase of rents, and 
containing an unusual provision that anj^ tenant may complam to the 
Rent Board that he is being charged an unreasonable rent, in which case 
the Board has power to investigate the circumstances and fix a reasonable 
rent. If experience of the Land Courts in Scotland and Ireland be a guide, 
one would be inclined to infer that the time of the Rent Board will be fully 
occupied. The Profiteering Act contained some most interesting provisions 
fixing the considerations which were to determine whether or not an 
unreasonable profit was being made. Mr. Matthews' account of the 
currency difficulties which led to the passing of the Currency and Banking 
Act is exceedingly instructive to students of currency. The Government 
‘wiseiy^took the opportunity when dealing with currency of placing the 
South African banking system on a sounder footing by the establishment 
of a Central banking institution known as the South African Reserve Bank. 
Marriage between a widower and his deceased wife’s sister, which has been 
lawful in theCape since 1S92 and in the Orange Free State since 1903, has 
now been authorized in the Provinces of Natal and Transvaal by an Act 
of 1920. 

The ubiquitous cinema has invaded the Transvaal, and one notices from 
Mr. Hartog’s report that the Administrator is empowered to prohibit the 
importation of any film or picture or the production of any play which in 
Ms opinion is contrary to good morals or public policy,” as wide powers 
as we remember, but probably not more so than circumstances demand. 

The record of legislation for British India is very voluminous. Mr, 
Muddiman informs us that the Indian Legislative Council passed in 1920 
the greatest number of Acts that it has ever enacted in any one year of its 
long career, partly to meet arrears of legislation postponed by the war, and 
partly to supplement the Government of India Act 1920 so as to complete 
the scheme of constitutional reform comprised in the Government of India 
Act 1919. That Council, which owed its origin to the Government of India 
Act 1861, now passes out of existence with a record of honourable public 
service that reflects undying fame on its long list of distinguished members. 
Well may it say, as it looks back over Indian legislation : '' Exegi monu- 
mentum acre perennius/' Amongst the Acts of the Govemoi-Generai in 
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Council were enactments to deal with fraudulent debtors who appear to be 
specially troublesome in India. Another Act simplified the legal process 
by which persons interested can obtain information in regard to, the 
administration of religious and charitable trusts. ’ Complaints of the 
inefficiency of the existing law to prevent the misappropriation of funds 
of such endowments appear to have been made insistently since 1897. A 
provision in the Income Tax Act has been amended under which an assessee 
of an income just in excess of one of the stages in Schedule I, found him- 
self after payment of his tax worse off than if his total income had been’ 
below that stage, India is not the only place where that anomaly has 
existed. The important recommendations of the Indian Exchange and 
Currency Committee were incorporated in an Act which declared that the 
legal tender of a sovereign should be at lhe«rate of Rs. 10 instead of Rs.i$. 
This is part of the policy of the Government of India for the fixation of 
exchange on a Rs.io per pound basis. A very stringent Corrupt Prac- 
tices Act was pist into operation in anticipation of the new legislative 
bodies constituted under the Government of India Act 1919. An impor- 
tant Act was the Imperial Bank of India Act, which gave legal eflect 
to the fusion into a single bank of the Presidency Banks, created under 
the Act of 1876, so as to constitute a strong central bank in close relation 
with the Government and thereby promote the growth of banking facilities 
in India. ' ^ 

In Madras a number of Acts modif5fing the constitution of municipali- 
ties and establishing local boards and village committees {Pmchayats) 
were passed to give effect to the recommendations of the Royal Commission 
on Decentralization. There hav(b been similar Acts in Bombay, the 
United Provinces and the Central Provinces. Disputes appear to have 
been prevalent in Bengal with regard to the possession of land newly 
formed by alluvion, and an Act was passed to provide for their settlement. 
Burma has passed an Act providing for the registration of business names 
on the lines of the English Registration of Business Names Act igffi. 

In Hong-Kong, Mr. Alabaster records the passage of many Acts, 
bringing the law of the Colony into line with the post-war legislation of jthe 
United Kingdom. Several insurance companies and a bank obtained 
legislative sanction for the conversion of their silver capital into gold 
because of the remarkable rise during 1920 in the value of silver, but 
as 1:0 whether the rise in silver was a cause or an effect of the Eastern 
trade depression economists do not seem to be in agreement. 

The labour question has always been one of difficulty in the Straits 
Settlements because of the medley of races, and it is not surprising to read 
in Mr. de Mello’s account of legislation that one of the most important 
Acts was a Labour law, the provisions of which are peculiar to the cir- 
cumstances of the Colony. By another Act the Colony has followed the 
' example of Hong-Kong and has vested its Education Department with 
legal control over all schools. ' 

In the Federated Malay States' legislation, also summarized by Mr. de 
Mello, there is an Act mitigating the terrors of the office of Trustee 
which, we gather, were not altogether withput foundation, by laying down 
rules for his guidance based on the Trustee Act 1893 of the United Kingdom. 
Obstruction or overtaxing of water courses as the result of riparian 
building operations appears to be a matter of such moment in this Colony 
as to have called for special legislation. One may mention that the 
common law has been found so ineffective to deal with the same matter 
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in the United Kingdom that most of the large English mtmi dualities 
have had to obtain special provisions in private acts of Parliament to 
regulate it. 

Mauritius, Mr. Koenig reports, has passed a large number of Ordinances, 
one increasing the export duty on sugar for the purpose of forming a fund 
to be applied to the destruction of the troublesome little pest known as 
Phy talus Smith i. 

The legislation of Ceylon, Mr. Maartensz says, consisted inainly of 
’ unimportant amendments, one of which provides for the creation of a 
Local Government Board to supervise local government in the Island. ^ 

' The State of North Borneo, the substance of whose Ordinances Mr. 
Macaskie communicates, has prohibited any child under i6 being ernployed 
in any service involving management of or attendance on or proximity to 
machinery in motion. 

Passing thence to the Gold Coast, whose Ordinances Mr. Wilkinson 
epitomizes, intending visitors will notice that before a person can in future 
obtain a licence for driving a motor in the Colony,, he must pass a satis- 
factory driving test. To keep the money of the natives in their own 
pockets, if they possess them, and prevent its transfer to those of 
less worthy people, an Ordinance has been passed preventing the circula- 
tion of '' charlatamc advertisements.” * 

In Nigeria the enterprising native blacksniith, when he wanted iron for 
his forge, developed an inconvenient habit of taking it from the railway line; 
this source of supply is now closed to him under the stern provisions of an 
Ordinance, and he will have in future to go further afield. 

The ubiquitous motor has established such a hold upon Sierra Leone as 
to call, so we learn from the report of the Attorney-General, Mr. McDonnell, 
for an Ordinance to restrict the straying of animMs. He says that until 
the advent of the internal combustion engine, wheeled traffic, other than an 
occasional rickshaw, was unknown in this tsetse-ridden Colony.” The owners 
’ of aniihals who enjoy no private grazing facilities appear from time out of 
mind to have made the highways their pastures. It is now the duty of the 
Government to hold the scales even between the needs of the motor-car 
and the no less pressing claims of pastureless animals. Another Ordinance 
has absolutely prohibited the importation of trade spirits and restricted 
severely the import of any other spirits ; while another Ordinance has gut a 
complete stop to the cultivation of hemp for purposes of consumption as 
opium, which seems to some extent to have been in vogue in parts of the 
Colony. 

In Zanzibar Mr. J. E. R. Stephens notices a number of decrees. 
It is interesting to see that one provides for the supervision and control! of 
stage plays and cinemas and exhibitions, while another secures a due supply 
by placing exposed cinema films for exhibition purposes in the list of non- 
dutiable goods. 

Mr. Lucklioo draws attention to the Ordinances of British Guiana. 
One enables any woman to marry her deceased's husband's brother ; 
another constitutes a Deeds Registry ; another prohibits, except under 
licence, the purchase of produ^ie like coffee and rubber at any place other 
than a public market. 

In the Bahamas the Hon. Harcourt Malcolm records the passage of 
a considerable number of Acts. One reduced by 50 per cent, the import 
duties on all dutiable imports except wines, spirits and tobacco ; another 
ratifies the Trade Agreement with Canada whereby a statutory reciprocal 
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p3;efercnce of 25 per cent, of customs duties is conferred on the parties 
to the agreement. 

Jamaica passed many laws noted by Mr. Wells Durrant, one affording 
much-needed relief to income tax payers. 

In St. Vincent we hear from Mr. L. C. Levy that apparently the 
export market for sugar had a greater atti action for manufacturers 
than the home marlcet, and accordingly an Ordinance had to be passed 
lequiring sugar-exporting manufacturers to manufacture sugar for 
home consumption in such proportion as might be fixed by the Governor 
in Council, and relieving them from any liability for breach of contract 
resulting from their compliance with the Ordinance. 

A similar difficulty appears to have arisen in St. Lucia, and is noted 
by Mr. J. E. M. Salmon. 

Trinidad and Tobago, as the Attorney-General mentions, have now 
brought their Bills of &change Ordinances into line with the law of the 
United Kingdom. Another Ordinance gives official recognition in the 
Colony to the Boy Scout movement. 

Captain Maxwell Anderson, in reporting on Gibraltar, states that 
the principles of law in the United Kingdom regarding motor cars have 
now been applied, and also the English restrictions on the increase of 
rent. 

Amongst the laws in Cyprus, Mr. Justice Stuart refers to a number 
designed to assist the agricultural classes ; one enacts that interest on a 
loan to a farmer shall not exceed 12 per cent. ; another provides for the 
accurate keeping of day books by traders of all transactions between 
them and farmers, and for a full statement of the consideration for which 
loans are made to farmers. Apparently there is a dangerous custom 
in Cyprus of carrying daggers and knives which arc apt to be used in 
the heht of controversy to point an argument ; this method of 
disputation forms the subject of a special law. 

The legislation of Palestine, as Mr. Norman Benlwich repots, is* 
specially interesting. A civil government was established ip Palestine 
in July 1920. The law-making authority is the High Commissioner, 
acting through a consultative body. One of his first reforms was tq create 
an Advisory Council composed of notables of the country which he 
consults about ail proposed Ordinances. This is the first step towards 
the "creation of the representative institutions which it is intended to 
develop under the Mandate. A considerable number of Ordinances 
have been passed amending the Ottoman law dealing with land transfer 
and registration, mortgages, copyright, co-operative societies, credit 
banks, &c. One Ordinance that will command the unqualified approval 
of all visitors to the Holy Land is that which prohibits the exhibition 
of advertisements except on special Municipal hoardings within t|ie 
municipal area or in places outside specified by the District Governor 
or on a trader's own premises. The object is to protect the historic 
scenes and sacred places of Palestine from desecration by advertise- 
ment. The necessity of this is known to eveiy traveller. Another 
Ordinance established a Department of ^ntiquities for the protection 
of the historical monuments and antiquities of Palestine, an antiquity 
being defined to be any object or construction made by human agency 
earlier than 1700. Another Ordinance has been passed to encourage 
the establishment of co-operative societies on the basis of the Indian 
law, but with rather wider scope. 
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Professor Wang King Ky contributes an account of China.' One 
regulation forms a special district within the area of the Chinese Eastern 
Railway to be known as the Special District of the Eastern Provinces, 
and establishes in it a High Court, a District Court and Branch District 
Courts for the administration of justice. Special provisions are made 
to protect the interests of foreigners in respect of their appearing as a 
party before such Courts. Professor Wang King Ky quotes the 
.Presidential Mandate of September 23rd, 1920, withdrawing Chinese 
‘recognition from the Russian Minister. One or two passages merit 
quotation : Russia/' it says, “ has been divided into a number of 
hostile camps which continue to v/age an internecine warfare on one 
another without organizing a Central Government which represents 
the Will of the Russian people " ; For the time being it is impossible 
for this country to resume normal diplomatic relations with her '' ; 
'' The Russian Minister and Consular Officials have long since lost the 
competency to represent their country " ; “ Our friendly relations with 
the Russian people remain the same, in spite of the fact that we shall 
cease to treat the Russian Minister and Consular Officials as such/' 

In France one observes that the much - debated tax& de sejour, 
previously only optional, has now been made compulsory and applies to 
'' hydromineral and climatic stations and centres of tourism/' One 
further step is recorded in the emancipation of women ; they are now 
entitled to become members of trade umons without the consents of their 
husbands ; formerly their husbands' consents were necessary. Another 
law enlarges the powers of trade unions, especially to acquire landed 
property, but m France legal privileges are accompanied by correlative 
legal obligations and trade umons enjoy no immunity in law. Another 
enactment imposed a turnover tax of i per cent,, to which much objec- 
tion has been taken, on persons who habitually or occasionally purchase' 
in order to resell ; from this law certain commodities are exempt, for 
‘example, bread, and certain professions, for example, stockbrokers and 
generally all other professions giving rise to commissions or brokerages 
fixed by law. On articles of luxury the turnover tax is 10 per cent. 

In -^the Netherlands Mr. Torley Duwel reports, amongst others, a 
law conferring further powers upon the Government for “ fighting 
revolutionary turbulences." 

In conclusion, I would like to draw attention to a publication which is 
invaluable to students of comparative law — the Notes on International 
Labour Legislation — ^wffiich appear in the International Labour Review 
of April 1922. Many of these laws have been noticed by contributors 
to this Journal, but in these '' Legislative Notes " the whole field of 
labour legislation is covered in the United States of America, in the 
Argentine Republic and in all countries in Western and Central Europe. 
These notes are loo voluminous to print in this Journal, but I understand 
that they can be obtained in separate form from the International Labour 
Office in Geneva. 
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I [Contnhuied by Cecil T. Carr, Esq., LL.D.] 

During the Parliamentary Session of 1920 the Government, even after 
the representatives of organized labour had parted from the Coalition, 
still commanded an overwhelming majority. But, though Parliament 
sat till Christmas, and though 82 Public General Acts were passed, many 
measures foreshadowed in the King’s Speech had to be left for another 
' session or another Government. The abandonment of proposals relating 

f to licensing, electrical power, a minimum w:^ge, the fishing industry, the 

State acquisition of coal royalties, and the reform of the Second Chamber 
indicated that either time was too short or circumstance too strong for 
\ f great scliemes of reconstruction Pleas were heard that the programmes 

, of subsequent sessions should be less exacting. Many important Acts 

were passed, but the machine was working at too high pressure for the 
f improvement of the statute-book. The moment was unpropitious for 

; progress with statute law revision. The sole measure of consolidation 

' was the Rent Restriction Act, which, though intended to be temporary, 

i * has bSilt itself an enduring monument in the law reports, 

j The motives for legislation in 1920 were various. The storm was over. 

1 The ship was still afloat, but not yet in harbour. Her hull was protected 

and her deck-space encumbered by strange structures which the car- 
penters, tho'Sgli not proud of their handiwork, w^cre yet loth to jettison. 
These hasty improvisations required inspection to see whether they could 
be safely removed or whether they must be renewed or replaced by some- 
thing more lasting The Irish situation called not only for permanent 
political settlement, but also for the temporary suppression of crime and 
^ disorder. The mining industry was agitated by questions of prices, 

I y profits, wages, and State control. Elsewhere legislation was required 

I' to keep pace with high prices, to appease the public resentment at profit- 
f eering, and to deal with the menace of unemployment These were 

! grave additions to a legislative year wherein Parliament might otherwise 

have resumed the normal activities suspended for the duration of the 
war. 

Legally the war still endured. The Armistice had been signed in 
November 1918. Ten days later Parliament had enacted that the war 
) should not be officially ended until such date as His Majesty might by 

I Order in Council determine. The treaties of peace with Germany, 

* Austria, and Bulgaria, concluded during 1919, were not ratified till 1920, 

I The similar treaties with Hungary and Turkey were not even signed till 
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the summer o£ the latter year. The date eveniually fixed as the ter- 
mination of the war was August 31, 1921 Meanwhile, in 1920 there 
were more than sixty Acts of the war period (not to mention other legis- 
lation such as the Defence of the Realm Regulations) which would expire 
upon that as yet undetermined date or at a specified time thereafter. 
To struggle back from the exceptional and tem])orary to the normal and 
permanent, that was the px'oblem. The legislative effort of 1920 is 
inspired by the natural reaction against war restrictions, the adminis- 
trative difficulty of cancelling those restrictions with a stroke of the pen 
in the face of serious domestic uncertainties, and the recognition of the 
fact that even the much-abused D R Regulations had contained elements 
worth perpetuating in statutory form. 

War Laws Continuance. — Not only were certain D R. Regulations 
temporarily prolonged in modified form — as is to be seen, for example, 
in the second schedule to the War Emergency Laws (Continuance) Act, 
in the Shops (Early Closing) Act, and in the Ministry of Food (Continu- 
ance) Act. In addition the Firearms Act, the Dangerous Drugs Act, 
and the Official Secrets Act made permanent certain features which the 
country had first encountered in the guise of D.R. Regulations 30, 40B, 
4X, and 45. The life of Dora ’’ (as the war-time Defence of the Realm 
Act was famiharly named) beii^ thus prolonged by artificial respiration, 
there came a moment when, the country being in doubt whether she was 
alive or dead, something lik<> her ghost passed twice through the Houses 
of Parliament. In other words, the device of giving the executive an 
almost unlimited power of making regulations in emergency was twice 
repeated in 1920. 

Emergency Acts. — In October, when the long-threatened strike of 
miners had begun, both Mr. Bonar Law and Mr. Lloyd George admitted 
a doubt about the D.R. Regulations.^ The admission was made on the 
introduction of a drastic Emergency Powers Bill, which was passed in 
four days, “ to make exceptional provision for the protection of the 
community."' S. i (i) of this Act (c. 53 of 1920), which is permanent 
legislation, though not intended to operate except at a crisis, ran ns follows : 

If at any time it appears to His Majesty that any action has beexu taken 
or is immediately threatened by any persons or body of persons of such a 
nature and. on so extensive a scale as to be calculated, by interfering with the 
supply and distribution of food, water, fuel, or light, or with the means of 
locomotion, to deprive the community, or any substantial portion of the 
community, of the essentials of life. His Majesty may, by proclamation 
(hereinafter referred to as a proclamation of emergency) declare that a state 
of emergency exists. 

When such a proclamation has been issued. Parliament must be in- 
formed forthwith, and, if not sitting, summoned. While the proclama- 
tion is in force, there is power by Order in Council to make regulations 
for securing the essentials of life to the community. Th^ regulations 
may provide for trial by courts of summary jurisdiction of persons guilty 
of offences against the regulations, provided that no such regulations 
shall alter any existing procedure in criminal cases or confer any right 
to punish by fine or imprisonment without crial." 

These Regulations took effect till the end of the war* On March 31, 1920, 
Parliament continued some of them m a qualified form till the following August 
$1. Had it been intended that in September (when the war was after all not yet 
ended) they should revert to their unqualified operation ? 
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In introducing the Bill, Mr. Bonar Law said it had "been drafted for 
some months. The Government disclaimed any connection between 
its proposals and current industrial disturbances. In a keen debate 
certain amendments were accepted. The Home Secretary consented 
to limit the duration of a proclamation to one month (without prejudice 
to the issue of a fresh proclamation at the end of that period) and to add 
a proviso that the regulations should not make striking or '' peaceful 
persuasion an offence and should not impose any form of military or 
.industrial conscription. 

Parliament retained an unusual degree of control over these regu- 
lations, for they were to have no effect after seven days imless both 
Houses passed a resolution for their continuance The importance of 
this check is visible if we compare the episode of the railway strike in 
1919 with that of the coal stcfppage of 1921 T In 1919 the situation was 
met by action under the Defence of the Realm Regulations ; Parliament 
was not sitting and was not specially summoned. In 1921 the situation 
was met by proclaiming a state of emergency on March *31. Parliament 
was sitting, but would have been summoned had it been separated. The 
proclamation w^as continued monthly till July, by which time the crisis 
vras over. Regulations, issued on April i, were approved (with minor 
modifications) by resolution of Parliament ^fter debates on April 5 and 6 ; 
they were reissued on April 30 and again on May 27, being debated in 
each case a few days later on the resolution for their approval. It is 
hard to see by what better legislative mechanism such situations can be 
met if we are to preserve a form of Government which, in Lincoln's words, 
is strong enough to maintain its existence in great emergencies, yet not 
too strong for the liberties of its people. 

R.O.I.A. — ^The Emergency Powers Act did not apply to Ireland, for 
which country it had been necessary to pass a not dissmiilar measure in 
August. The Restoration of Order in Ireland Act (c. 31) explains itself: 

’ Where it appears to His Majesty in Council that, owing to the existence 
of a state of^ disorder in Ireland, the ordinary law is inadequate for the pre- 
vention and punishment of crime or the maintenance of order. His Majesty 
in Council may issue regulations under the Defence of the Realm Consolida- 
tion Act, 1914 . . . for securing the restoration and maintenance of order 
in Ireland, and as to the powers and duties for that purpose of the Lord- 
Lieutenant and the Chief Secretary, and of members of His Majesty's fotjees 
and other persons acting on His Majesty's behalf, and in particular regulations 
for the special purposes hereinafter mentioned. . , . 

Those special purposes included the constitution of special Courts, and 
provisions that courts martial might have the powers of justices for binding 
persons over to keep the peace, enforcing recognizances and compelling 
witnesses to give evidence and produce documents, tiiat persons sentenced 
to imprisonment in Ireland might be detained in prisons anywhere in 
the United Kingdom, that courts of inquiry under the Army Act might 
perform the duties of coroners and coroners' juries, that High Court or 
County Court trials in Ireland might take place without juries, and that, 
if local authorities defaulted in paying compensation for criminal injuries 
or otherwise, the sums payableTo them from public funds might be inter- 
cepted and appropriated. 

Like those made under the Emergency Powers Act, the R.O.I.A, 
regulations were to be laid before Parliament as soon as made ; but, 
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unlike the former, they required no positive resolution of approval, ^ but 
\fere merely subject to annulment on an address to His Majesty by either 
House within 14 days. Some three-quarters of the code of regulations 
ultimately issued consisted of D R. Regulations as modified and applied 
to Ireland ; the remainder were devoted to the special purposes outlined 
above. 

Transitional.— Two other Acts were necessary to the process of winding 
up war concerns and liabilities. One incident of the measures taken for 
the defence of the realm was the acquisition of land Some of this land, 
had, before it was thus acquired, been subject to restrictive covenants. 
The Defence of the Realm (Acquisition of Land) Act (c 79) allowed the 
Government to dispose of this land free from such covenants It also 
provided for resale, etc., and abolished the pre-emptive right of an ad- 
joining landowner to have the first refusal of the site. 

Precedents for a Bill of Indemnity at the close of an exceptional period 
are not wanting. The Indemnity Act of 1920 (c. 48) gave the usual 
protection against legal proceedings, civil or criminal, for— 

Any act, matter, or thing done, whether within or without His Majesty's 
Dominions, during the war before the passing of this Act, if done in good 
faith, and done or purported to be done in the execution of his duty or for 
the defence of the realm or the public safety, or for the enforcement of disci- 
pline, or otherwise m the public interest, by a person holding office under 
or employed in the service Df the Crown in any capacity. 

There were savings to this clause, and there was a right to compensa- 
tion for acts done under the prerogative or other powers, assessment 
to be made before a War Compensation Court presided over by a judge 
of the High Court in England or the Court of Session m Scotland 

The war sentences of military couits or courts in occupied territories 
were deemed to be and always to have been valid and within the juris- 
diction of the court.'' Laws and ordinances made m administering such 
territories were similarly confirmed. Retrospective validity was also 
given to the customs proclamations and Orders m Council ''affected by 
Mr. Justice Sankey's adverse judgment in Ait -Gen, v. Brown ([1920] 
iK.B.773)- 

The Mining Industry. — ^The anxieties of the mining industry may fairly 
be grouped among the sequclce of the war. The Coal Mines (Emergency) 
Act (c. 4) continued the system of aggregating and pooling profits, the 
sum for distribution being guaranteed by the State to be at least nine- 
tenths of the pre-war standard. Wages under the Saiikey award were 
treated as a working expense. The pithead-workers' extra pay was 
prolonged. The Act, passed at the end of March, was a temporary arrange- 
ment, as the coal control agreement was to lapse at the end of August. 

The Mining Industry Act (c. 50), passed during August, was meant for 
permanence. It established a Mines Department of the Board of Trade 
with a Secretary at £1,500 a year who, but for an amendment by the 
House of Lords, would have been a Minister at £2,000. Advisory com- 
mittees were established Power was given ( for a year only) to regulate 
export and supply of coal for bunkering 03 well as pithead price. Mine- 
owners were ordered to pay a penny a ton annually into a fund to be 
applied t6 purposes connected with the social well-being, recreation 
and conditions of living of workers in or about coal mines and with 
mining education and research/' 
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Part II of this Act provided for the setting np (under Board of , Trade 
Regulations) of pit committees, district committees, area boards, aiid 
a National Board. The pit committees (who were to have fees for attend- 
ance at the mine-owners' expense) could discuss and make recommenda- 
tions of safety, health and welfare, maintenance and increase of output, 
disputes (including wages disputes), and other matters. These con- 
■ siderations could be referred upwards and discussed by district and 
area bodies. The scheme obviously depended on co-operation, and here 
•it failed. ^ 17 of the Act provided an unusual feature : 

If at the expiration of one year from the passing of this Act it appears 
to the Board of Trade that the scheme of this Part of the Act has been ren- 
dered abortive by reason of the failure on the part of those entitled to appoint 
representatives as members of the pit and district committees, area boards, 
and the National Board to avail themselves of such right, the Board of Trade 
shall issue a report of the circumstances, and that report shall be laid before 
Parliament, and at the expiration of thirty da^^s during the session of Par- 
liament from the date when it is so laid ail the provisions <Ji this Part of this 
Act shall cease to have effect unless in the meantime a resolution to the 
contrary is passed by both Houses of Parliament. 

At first the miners declined to operate this part of the Act. Later 
the miners were willing, but the mine-o^yners were not. The Board of 
Trade, after tentatively issuing its regulations, had to report on February 
7, 1922, that the scheme had been rendered abortive. A resolution that 
Part II of the Act should not cease to have effect was moved from the 
Labour benches on March 7 but was negatived next day ; and thus this 
enactment expired. 

High Prices. — The Profiteering Act of 1919 was amended and enlarged 
in 1920 (c. 13). Trades were encouraged to submit voluntary schemes for 
limiting profits. If the Board of Trade considered that such schemes 
secured an adequate supply for the home market, producers complying 
.therewith could by order be exempted from any general investigation 
under the Act. The 1919 statute was extended to hire-purchase transac- 
tions, and ihight by Board of Trade order be extended to any process 
of manufacture, or the repairing, altering, dyeing, cleaning, washing, 
or otherwise ^treating of any article mentioned m the order/' or even 
(after consultation with the Ministry of Transport) to any form of road 
transport Books and documents were to be produced on official demand ; 
unreasonable refusal or wilful neglect to comply was made an offence 
as also was the improper publication of confidential information. There 
was a general protection against the disclosure of secret processes. To 
prevent victimization there was a penalty against a person complained 
of if he unreasonabl};' refused to sell to a complainant any article exposed 
for sale. The Profiteering Acts expired in 1921. 

Profiteering in house accommodation was combated by a consolidating 
and amending Increase of Rent and Mortgage Interest (Restrictions) 
Act (c. 17), which covered houses of a rental up to £105 in London, £90 
in Scotland, and £78 elsewhere. This Act, limited m duration to June 
24, 1923, shows the cumulative complications consequent on interference 
between landlord and tenant. It recognized a “ standard " [i e. pre-war) 
rent ; on request in writing landlords must furnish a statement of the 
standard rent. A landlord was permitted to make certain increases 
of rent, subject in part to their suspension by the County Court, “ on 
the ground that the house is not in all respects reasonably fit for human 
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habitg^tion or is otherwise not in a reasonable state of repair/' A limited 
incxcase in the rate of mortgage interest was also permitted. The calling- 
in of mortgages was restricted ; so was the landlord's right to recover 
possession or to eject a tenant. Distraining for rent was forbidden except 
with leave of the County Court. It was made an offence to ask for a 
premium as a condition of granting, renewing, or continuing a tenancy 
within the Act. Profiteering in furnished houses was also attacked ; 
if the rent was more than 25 per cent over the normal profit " {i.c. 
the profit reasonably expected from a similar letting in pre-war days), • 
the County Court could declare the excess to be irrecoverable : if the 
piofit was one which, '' having regard to all the circumstances of the case 
... is extortionate," a Court of summary jurisdiction could impose a 
fine. The Act was to apply for a short time to business premises. It 
did not apply to accommodation bona fide let at a rent including board, 
attendance, or use of furniture, save as otherwise expressly provided. 
The burden of working the Act falls largely on the County Courts ; such 
problems as re^onably equivalent alternative accommodation " natu- 
rally leave much to judicial discretion. 

Increase of Charges. — ^Two temporar^;^ Increase of Charges Acts, one 
for tramways (c. 14), the other for ports, harbours, docks, and piers 
(c. 21), allowed statutory maximum charges to be raised by order of 
the Ministry of Transport assisted by advisory committees. The Gas, 
Regulation Act, which is cMscussed on a subsequent page, authorized 
increased charges by gas companies. 

The maximum payment which County Councils in England and 
Wales can contribute to the County Councils Association was raised from 
£31. lOS. to £42 (c. 19). 

As for postal charges, the statutory limits for inland postcards and 
printed packets were repealed by the Post Office and Telegraph Act 
(c. 40) . The maximum rate for a tw^elve-word telegram was brought up 
to a shilling, with power to charge 6 d. extra for telegrams on Christmas 
Day, Good Friday, or Sunday. Important Inland Post Amendment 
Warrants under the Post Office Acts increased the postage "on letters, 
printed packets, and newspapers, the letter rate rising to 2d. for the 
first three ounces. ^ 

Other legislation which optimists might classify as transitional — 
war^ taxation, increase of pensions, unempio3mT.cnt relief, and so on — 
will be found in some of the following Acts which otherwise more nearly 
represent the normal output of a legislative year. 

Foreign Eelations. — ^The Treaties of Peace (Austria and Bulgaria) 
Act (c. 6) was modelled on the similar Act of 1919 as to Germany. His 
Majesty might make such appointments, establish such offices, and make 
such Orders in Council as might appear necessary for carrying out the 
Treaties and giving effect to their provisions. In their brevity these 
Peace Treaty Acts are in contrast to Ih^ successive Orders in Council 
and the Mixed Arbitral Tribunal rules of procedure to which they give 
rise. 

International Labour Conventions, such as Sir Lynden Macassey 
has recently described in this Journal, and Conventions as to air naviga- 
tion and opium, led to domestic legislation to be mentioned later. 

Imperial Arrangements.— The Nauru Island Agreement Act (c. 27) 
confirmed an arrangement between H.M, Government in London, H.M. 
Govemment of the Commonwealth of Australia, and H.M. Government 
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of the Dominion of New Zealand as to the exercise of the*Natiru mandate, 
the administration of the island and the working of its phosphate de- 
posits. 

Reciprocal arrangements within the Empire as to the enforcement of 
judgments and of maintenance orders will be dealt with presently. 

Government of Ireland, — The Home Rule Act of 1914, suspended by 
successive Orders in Council, was repealed by the new Government of 
Ireland Act of 1920 (c. 67). The significant new feature is a dualism 
conspicuous against a background of prospective unity. Ireland is 
partitioned into Northern Ireland (the six north-eastern counties) and 
Southern Ireland (the remainder). Each of the two parts is to have a 
Parliament consisting of a Senate and a House of Commons. If either 
Parliament is not properly constituted, provision is made for a form of 
Crown Colony government. ♦ To impose this dualism upon the fabric 
of the 1914 Act was not difficult ; to enact the hope of unity was harder. 
The followmg enactments explain the plan : 

« 

2. — (i) With a view to the eventual establishment of a Parliament for 
the whole of Ireland, and to bringing about harmonious action between the 
parliaments and governments of Southern Ireland and Northern Ireland, and 
to the promotion of mutual intercourse and uniformity in relation to matters 
affecting the whole of Ireland, and to presiding for the administration of 
services which the two Parliaments mutually agree should be adminis- 
tered uniformly throughout the whole of Irclacid, or which by virtue of this 
Act arc to be so administered, there shall be constituted, as soon as may be 
after the appointed day, a Council to be called the Council of Ireland. . . . 

3 — (i) The Parliaments of Southern Ireland and Northern Ireland may, 
by identical Acts agreed to by an absolute majority of members of the House 
of Commons of each Parliament at the tlurd reading (hereinafter referred to 
as constituent Acts) , establish, in lieu of the Council of Ireland, a Parliament 
for the whole of Ireland consisting of His Majesty and two Houses (wffich 
shall be called and known as the Parliament of Ireland) . . . and the date 
at wln4?h the Parliament of Ireland is established is hereinafter referred to 
as the date of Irish union. 

I* 

On the date of Irish union the Parliament and Government of Ireland 
takes \)ver all powers of the Council of Ireland and assumes control over 
all matters \>hich under the Act cease to be “ reserved matters at that 
date 

The 1914 safeguards for the universities, religious equality, andTree- 
masons are repeated. The Air Force, submarine cables, and wireless 
telegraphy are added to the list of subjects excluded in 1914 from the 
legislative powers of an Irish Parliament. Certain other subjects, in- 
'cluding the constabulary, postal services, savings banks, designs for 
stamps, registration of deeds, and the Irish Record Office are reserved 
till the date of union. Customs, income-tax, super-tax, excess profits 
duty, corporation profits tax, and any other tax on profits are also 
'' reserved,'' but otherwise the two Parliaments can make laws for im- 
posing and collecting taxes within their respective jurisdictions, except 
for imposing a tax of the nature of a general tax upon capital.” 

Law-making about railways, fisheries, and diseases of animals is left 
to the Council of Ireland with a view to uniform administration. Orders 
of the Council of Ireland, made in the exercise of legislative powers, are 
to be presented (like Bills passed by the Southern and Northern Parlia- 
paents) to the Lord-Lieutenant for His Majesty's assent. The Council 
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may also consider questions affecting the welfare of Southern and Northern 
Ireland, and may make " suggestions '' and recommendations'' in 
relation thereto Neither Parliament can repeal Acts (or rules and orders) 
of the United Kingdom made after the '' appointed day " Hence later 
Acts have sometimes declared themseives to be deemed to have been 
passed before the appointed day, so as to make them alterable by the 
Irish Parliaments, 

The work of the Joint Exchequer Board and the Irish contribution 
to imperial liabilities required careful statement. The dualism involved 
adding provision against double death duties and stamp duties and 
provision for the intcr-availabihty of excise licences. 

A dual judicature is set up. The old Supreme Court of Ireland 
disappears and is replaced by separate Supreme Courts, each consisting 
of a High Court and a Coiht of Appeal. - Appeal lies from these to a 
High Court of Appeal for Ireland, and thence in specified cases to the 
House of Lords. Constitutional questions requiring speedy determination 
may, if His Majesty so directs, be referred to the Judicial Committee 
of the Privy Council, which may also review decisions of the Joint Ex- 
chequer Board on points of law. 

The power to make adaptations of Acts and to issue Irish Transfer 
Orders was operated during 1921 as to Northern Ireland. The whole 
Act (especially as to transfer of services in Southern Ireland) has now to 
be read in the light of the Irish Free State Act of T922 and the Orders 
in Council made thereunder. 

Army and Air Force. — In 1918 and 1919 amendments of militaiy law 
made by the familiar Army (Annual) Act were applied to Air Force law 
by Order in Council In 1920 (as in 1921 and 1922) the Army (Annual) 
Act became the Army and Air Force (Annual) Act, Under this (c. 7) 
the regimental court martial disappeared from the at my as Mr. Justice 
Darling's Committee had recommended, and the ('omposition of the 
general court martial w’as reduced to a minimum of five officers. The 
valuable power to suspend sentences was made permanent. A new 
section was added to punish {a) wilful obstruction of or interference 
with an officer or soldier in the execution of his duties, (/;) wilful production 
of disease or injury to enable a soldier to avoid military service, and 
(c) supplying drugs or preparations likely to unfit him^ for service 
There were minor amendments as to punishments ; and references to 
general officers were extended to include colonels commandant. The 
Air Force Act was amended to give effect to these provisions where 
applicable, and to keep pace with variations in the designations of air 
officers. 

Later in the year the privilege exempting soldiers’ and seamen’s 
letters from postage was abolished. 

Air navigation. — ^The object of the Air Navigation Act (c. 80) was 
partly to give effect to a Convention signed at Paris on October 13, 
1919, laying down uniform rules for international air traffic, and partly 
to regulate air navigation domestically. The object was attained by 
giving power to make Orders in Council. In s. 3 a long list is enumerated 
of matters tlius^ to be regulated — licensing, inspection, and control 
of aerodromes, aircraft factories, certificates, registration, conditions for 
carrying goods, mails, and passengers, aerial lighthouses and signals. 
Air navigation is formally made one of the purposes of the Air Council. 
Special powers are taken to prohibit navigation and to acquire control 
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of aircraft, etc., in emergency, subject to compensation. » The Air Council 
— and, with the CounciFs consent, local authorities — can establish aero- 
dromes. Trespass, nuisance, and responsibility for damage are dealt 
with. Flying '' in such a manner as to be the cause of unnecessary danger 
is made an offence. Regulations may provide for investigation of acci- 
dents. The wreck and salvage provisions applicable to merchant ship- 
ping are applied (as modified by Order in Council) to aircraft on or over 
the sea or tidal waters. Courts with Admiralty jurisdiction may by 
Order in Council be given aerial jurisdiction The Act can be applied 
by Order to British possessions other than Canada, Australia, New 
Zealand, South Africa, Newfoundland, and India. 

Census. — ^The census of Great Britain had hitherto been authorized 
on definite dates by separate Acts such as that of 1910. The Census 
Act of 1920 (c. 41) allows a census to be 'ordered by H.M. in Council 
at intervals of at least five years. The Order m Council may prescribe 
the census date and the particulars required. The usual particulars 
are specified in a schedule — name, sex, age, occupation, nationality, 
birthplace, and so forth. In addition the Order may prescribe particulars 
'' as to any other matters with respect to which it is desirable to obtain 
statistical information with a view to ascertaining the social or civil 
condition of the people.'' In restraint^ of official inquisitiveness, and 
possibly in memory of ancient and modern prejudices associated with the 
numbering of the people, Parliament has msisted that all such Orders 
in Council are to be laid in draft for its information ; and that part of an 
Order which prescribes additional particulars is not to take effect unless 
both Houses by resolution approve of it. A novel provision in the 
Act allows the taking of a local census on the application of local authori- 
ties to the Ministry of Health and at their owui expense. 

The elasticity of this Order in Council process has already shown its 
value. The census date was fixed as April 24, 1921. The coal strike 
cause^ a postponement, and the date was afterwards fixed as June 19 ; 
had this happened in 1910, a fresh Act would have been necessary. The 
corresponding Census (Ireland) Act of 1920 (c. 42) is not so elastic It 
prescribed a definite census date (April 24, 1921),^ and definite particulars 
one o'f which is “ religious profession " 

Coinage.— Silver having risen in 1920 from a pre-war level of under 
per ounce to 88i. per ounce, it was not possible to mint British silver 
coins except at a loss. To restore the token character of the silver Coin- 
age, the standard fineness was reduced (c. 3), with a consequential provi- 
sion as to legal tender in British possessions 

Ffnance. — ^The Budget increased the customs duties on spirits, beer, 
’wine, and cigars. With effect from the end of the year the petrol tax 
was replaced by a licence duty on mechanically propelled vehicles (elabo- 
rated in the Roads Act later). Various stamp duties were raised ; the 
receipt stamp was increased from nd, to 2d , ; certain insurance policies 
and stock transfers were to cost more The Finance Act (c. 18) increased 
the excess profits duty from 40 to 60 per cent., with a small concession 
lor the ex-service man starting in busmess on demobilization, and with 
an allowance for contributioii?s to charity, religion, education, or research. 
A new corporation profits tax took 5 per cent, from the earnings of com- 
panies, subject to a preliminary allowance of £500 for a twelve-months 

^ Irish disorders necessitated postponement. This could be effected without 
a fresh Act by means of a R.O I A. regulation. See S. R, and O., 1921, p. 438. 
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accounting period ; building societies and certain statutory undertakings 
were exempted temporarily. The standard rate '' of income-tax was 
6s. ; the limit of super-tax exemption was lowered to £2,000, Income- 
tax was levied on new principles, following the report of a recent Royal 
Commission. One-tenth of earned income was deducted from the total 
income ; the result w^as called '' assessable income/* The tax-payer 
might then deduct a personal allowance of £135 (or £225 if a married 
man maintaining his wife) and certain family allowances in respect of 
children and dependent relatives ; the result was then called '' taxable 
income/* The first £225 of taxable income was to be charged at half 
the standard rate of income-tax. There were provisions as to the right 
of husband and wife to claim relief separately, and as to Dominion taxa- 
tion. Income from school and university scholarships was freed from 
tax. Land values taxation" was abolished, with minor reservations. 
Its departure in 1920 was more peaceful than its arrival in 1910. 

The Savings Banks Act (c. 12) removed limits (save as reimposed 
by Treasury order) to the amounts deposited in savings banks, replacing 
a war-time enactment to the like effect. It increased the management 
allowance, improved the powers of making Post Office Savings Banks 
regulations, altered the title of War Savings Certificates to National 
Savings Certificates, and simplified the transfer of the estates of deceased 
depositors. 

Pensions. — Under the Blind Persons Act (c. 49) blind persons, for 
whose welfare local authorities were directed to make arrangements, 
were entitled to get their old age pensions at fifty years instead of at 
seventy. 

The Increase of Pensions Act (c. 36) allowed the Treasury (or other 
authority by whom pensions are granted) to increase pre-war pensions 
within scheduled limits, subject to statutory conditions as to residence, 
age, and means. The Treasury could also apply this provision to pensions 
granted police, local, or other public authorities. 

The War Pensions Act (c 23) handed over post-war pensions to the 
service departments. It gave the Minister of Pensions an -important 
power of restoring pensions forfeited under the Forfeiture Act of 1870, 
and of applying a pension for the benefit of wife, child, or dependents 
during the imprisonment of a man who has thus f 01 f cited it."" 

Three Home Office Acts. — ^Three notewoi thy Acts, already mentioned, 
were "founded in part on war-time experience. The Official Secrets Act 
of 1911 had proved inadequate. As amended in 1920 (c. 75), it now 
covers various offences as to unauthorized use of uniforms, personation, 
falsification and forgery of official passes and permits, secret official 
codes and pass-words, dies, seals and stamps, and the improper retention 
of official documents. It makes free use of the phrase for any purpose 
prejudicial to the safety or interests of the State.** It defines '' foreign 
agents ** ; communication with foreign agents is made evidence of having, 
for a purpose prejudicial to the State, attempted to obtain information 
calculated or intended to be useful to an enemy. The definition of a 
prohibited place ** within the rgir Act is gieatly enlarged. It is now 
a misdemeanour to obstruct, knowingly mislead, or otherwise interfere 
with ** police, sentries, or patrols in the vicinity of such a place. It is 
a statutory duty to give information on demand to a police officer as to 
offences or suspected offences within the Act. There is a new power for 
g Secretary of State to require the production of the originals aud trap- 
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scripts of telegrams ; and persons who receive letters for reward at accom- 
modation addresses are to be registered and are to keep books and 
enter up particulars, such books as well as the letters received by such 
persons “ to be kept at all reasonable times open to inspection by any police 
constable/' 

The Dangerous Drugs Act (c. 46) gave effect to the International 
Opium Convention signed at the Hague in 1912, and redeemed a pledge 
given in article 295 of the Treaty of Versailles. It restricts the import 
and export of raw opium, prepared opium, morphine, cocaine, and other 
drugs, and allows regulations to be made as to their manufacture, sale, 
and possession. Such regulations have since been made ; they cover 
prescriptions, deliver}^ to messengers, marking packages and bottles, and 
the medicine-chcsts of masters of ships The Act makes it an offence 
to smoke opium or to frequeitt any place usdd for opium smoking. 

The Firearms Act (c. 43) made it illegal to purchase, possess, use or 
carry firearms or ammunition without a certificate granted by the chief 
officer of police of the district. Certificates must n6t be granted to 
certain prohibited persons (ex-convicts, etc ), or to those of intemperate 
habits or unsound mind, or to anyone '' for any reason unfitted to be 
entrusted with firearms." An applicant who is refused a certificate 
can appeal to a court of summary jurisdiction. There are savings for 
the naval, military, air and police forces, for armed post office officers, 
for gunsmiths, butchers and knackers, common carriers, and miniature 
rifles at shooting galleries Smooth-bore shot-guns and air-guns are 
excepted from the Act, as also are antiques or “ trophies of the present or 
any former war " if notified to the police. There are restrictions as to 
manufacture and sale, and prohibitions as to pawn-brokers taking firearms 
in pledge, and as to persons under fourteen or believed to be drunk or 
insane. Selling and purchasing under the Act include giving, lendmg, 
and hiring. Weapons discharging noxious liquids or gas are " prohibited 
weapeps." 

These three Acts are administered by the Home Office. There remain 
to be noticed other Acts affecting the departments concerned with 
agriculture, health, justice, labour, trade, and transport. 

Agricultiire. — Part I of the Agriculture Act (c. 76) was mainly con- 
cerned to amend and continue, " until Parliament otherwise determine," 
the Corn Production Act of 1917 which dealt with the minimum^ price 
of wheat and oats, minimum wages for agricultural workers, an'ci the 
enforcement of proper cultivation. Parliament, however, determined 
otherwise in 1921 when the 1917 Act and Part I of the 1920 Act were 
^ repealed. 

Part II, framed generally on lines suggested by Lord Selborne's 
Reconstruction Committee, contained detailed provisions as to tenants' 
compensation for disturbance. The phrase cultivation accordmg fco 
the rules of good husbandry " is used to set up a standard, Compensa- 
tion for improvements, compensation to a landlord for deterioration 
of a holding, and arbitration arrangements are other features of Part II. 

The Ministry of Agiiculture (with the corresponding Scottish and 
Irish departments) is also concerned in the Seeds Act (c, 54) which governs 
the sale, use, and testing of seeds for sowing and seed potatoes. The 
purchaser is to have a written statement giving certain particulars and 
declaring that the seeds have been officially tested. There are penalties 
for breach of the Act and for obstruction and tampering with seeds and 
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samples. It is left for the Ministry, ** after consultation with repre- 
sentatives of the interests concerned/' to make regulations as to the 
seeds to which the Act is to apply, and the statute is a good example of 
reliance upon subsidiary departmental legislation, whereby considerable 
exemptions have since been granted. 

Health. — A fresh National Health Insurance Act (c. 10) was required 
to increase the rate of benefits in view of the fall in the value of money. 
Weekly sickness benefit went up from 105. to 15s, for men, and from 
7s. to I2S. for women, disablement benefit fiom 5s, to 75. 6 d, and 
maternity benefit from 30s. to 40s. This was met by increasing the 
contribution from jd, to 10^. for men and from 6 d. to gd, for women, 
the employer paying 2d, out of this additional ‘^d. Arrangements were 
also made for meeting the increased cost of medical services. Sanatorium 
benefit was discontinued (except in Ireland), it being stated that the 
Government had other proposals for dealing comprehensively with 
tuberculosis. ^ ' 

Justice. — Part^I of the Administration of Justice Act (c. 81) gives 
power to commissioners to try matrimonial causes at assizes, though the 
necessary machinery to surmount the difficulties of dealing with divorce 
work on circuit has taken time to create. In replacement of the war-time 
Juries Act of 1918, provision is made for Inal without jury m the High 
Court, though no order for such tiial is to be made (except by consent of 
both parties) where fraud is alleged or in libel, slander, malicious prose- 
cution, false imprisonment, seduction, or breach of promise cases. Similar 
provision is made for the County Court, but no party is to be entitled to 
a jury in cases under the Rent Restriction Act. Grand juries being not 
yet abolished, their labours are lightened where a defendant has pleaded 
guilty or has admitted a charge before the examining magistrates ; a 
certificate to this effect is to be forwarded to assizes or quai ter sessions, 
and the grand jury there shall forthwith return a true bill without hearing 
witnesses The Admiralty jurisdiction of the High Court is extended. 
The President of the Probate, Divorce, and Admiralty Division is given 
rank and precedence next after the Master of the Roils. 'The Loid 
Chancellor is allowed to request ex-judges of the Supreme Court to sit 
either in the Court of Appeal or the High Court, a course already lound 
useful in relieving congestion of business. Other misceiiancous sections 
deal with fees, the appointment of arbitrators, and the enrolment of deeds. 
Quesfions of foreign law are to be decided by a judge alone and not left 
to a jury Corporations are made capable of receiving grants of probate. 

Part II of the Act facilitates the reciprocal enforcement of judgments 
in the United Kingdom and in other parts of H.M.'s Dominions. With 
certain exceptions already discussed in this Journal '^ — for example, if 
there has been fraud or if an appeal is pending — judgments are to be 
registered. They then operate as if originally obtained on the date of 
registration in the registering Court, costs being recoverable as if they 
were sums payable under the judgment. This reciprocal arrangement 
can be declared by Order in Council to apply to any territory under 
H.M/s protection or under British mandate, and to any dominion whereof 
the legislature has made reciprocal provision. Four such Orders in 
Council were issued in 1921, and others since. 

The Maintenance Orders (Facilities for Enforcement) Act (c. 33) 
similarly arranges for the enforcement in England and Ireland of main- 
s’ See Prof. Bemedale Keith’s Note at pp. 310-12 of the 1921 volunie. 
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tenance orders made in other parts of the dominions and protectorates 
and vice versa Orders in Council may extend the Act to such dominions 
as have made reciprocal provision or to any British protectorate. Nine 
such Orders were made m 1921, affecting the Isle of Man and 23 islands, 
protectorates, etc., in parts more remote. 

The Married Women (Maintenance) Act (c. 63) allows orders made 
under the Summary Junsdiction (Married Women) Act of 1895, which 
commit the legal custody of children to a mamed woman, to include also 
a direction that the husband shah pay a weekly sum not exceeding los. 
for the maintenance of each child under sixteen 

The Juvenile Courts (Metropolis) Act (c. 68) made it possible to direct 
the holding of such Courts elsewhere than in police court buildings. Such 
Courts are to consist of a police magistrate nominated by the Home 
Secretary, and of two justices for the couffty of London, both of these 
to be chosen from a panel similarly nominated and one of the two to be 
a woman 

Labour. — The National Insurance Act of 1911 Iiati embraced both 
health and unemployment insurance, though the latter had been limited 
to the building, shipbuilding, iron-founding, and a few other trades. 
The 1920 Unemplo3mient Insurance Act (c. 30 and see c 82) extended 
to nearly twelve million persons at an^ annual cost to the Exchequer 
of some £4,000,000 Unemployment insurance in fact was applied almost 
as widely as health insurance, except that €.griculture and domestic ser- 
vice were excluded, though the Minister of Labour might extend the 
Act to them too. Workmen were to pay higher rates of contribution. 
Benefit was to be 15s. for men and 12s for women, insured contributors 
under eighteen receiving only half those sums Statutory conditions 
for the receipt of benefit included proof that not less than twelve contribu- 
tions had been paid, that the applicant had been continuously unemployed, 
was capable of and available for work but unable to obtain suitable em- 
pioyn^nt. These conditions were not to be deemed broken by the 
decline of “an offer of emplo5nnent m a situation vacant m consequence 
of a stoppage of work due to a trade dispute.'' The following provision 
came into prominence later : 

8. — (i) Ml insured contributor who has lost employment by reason of 
a stoppage of work which was due to a trade dispute at the factory, workshop, 
or other premises at winch he was employed shall be disqualified for re- 
ceiving unemployment benefit so long as the stoppage of work continues, 
except in a case where he has, during the stoppage of work, become bo^m 
fide employed elsewhere in the occupation which he usually follows or has 
^ become regularly engaged in some other occupation. 

A feature of the Act is the now not unfamiliar power of the Minister 
to act quasi-judicially in the deciding of various questions under the 
Act, subject to appcM. 

Industries could contract out of the general scheme by setting up 
schemes of their own to be approved by the Minister by special order. 

At the end of the year the Unemployment (Relief Works) Act (c. 57) 
facilitated the acquisition of and entry on land required for works of public 
utility— roads, bridges, improvement of harbours and waterways, sewers, 
and waterworks, afforestation, and land reclamation or drainage. 

•The International Labour Conventions of Washington in 1919 and 
Genoa in 1920 as to the minimum age for admission of children to Indus- 
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trial employment* or employment at sea, and as to tlie iiiglit work of young 
persons and of women employed in industry, are scheduled to the Employ- 
ment of Women, Young Persons and Children Act (c. 65) which gives 
effect to them. The Act also deals with the work of women and young 
persons in shifts, a matter to be authorized by Home Office orders. 

A recommendation adopted by the same Washington Conference 
is scheduled to and enforced by the Women and Young Persons (Employ- 
ment in Lead Processes) Act (c. 62), which is linked with the Factory 
and Workshop Acts. 

Trade. — In addition to the restrictions on overseas traffic in opium, 
there was a Fertilizers (Temporary Control of Export) Act (c, .14), and a 
Dyestuffs (Import Regulation) Act (c 77) which took effect till the end 
of 1922 and the beginning of 1931 respectively. 

The object of the Overseas Trade (Credi^ts and Insurance) Act (c 29) 
was to re-establish foreign commerce and do something to improve 
international rates of exchange The Board of Trade, with the consent 
of the Treasury arnd the help of an advisory committee, could for three 
years grant credits — up to an aggregate of twenty-six million pounds — 
to British traders and companies for the export of British goods to certain 
scheduled countries including Poland, Czecho-Siovakia, the Serb-Croat- 
Slovene State, and Rumania. ^The Board of Trade could add other 
countries to this list, but by a 1921 amendment the Act was extended 
to ail countries. The State ^so undertook to insure the goods against 
abnormal and exceptional risks. No credits were to be granted to 
aliens or to firms or companies m which British subjects had not a con- 
trolling interest. 

The Public Utility Companies (Capital Issues) Act (c. 9) authorized 
for five years the raising of capital in fresh forms (subject to departmental 
consent) by statutory undertakings for the supply of gas, water, hydraulic 
power and electricity, and by tramway companies. 

The Board of Trade carried through a Gas Regulation Act fc. 28) 
which was partly based on the advice of the Fuel Research Board as to 
economy of coal. The latter Board had recommended (a) that the standard 
of charge should be thermal units instead of cubic feet, the unit of charge 
to be a therm,'' i.e. 100,000 thermal units, a thermal unit being the 
amount of heat required to raise i lb. of water i degree Fahrenheit ; (b) 
testily by standardized machinery recognized by the Board of Trade ; 
(c) that gas should contain no sulphuretted hydrogen and that there 
should be a limit to incombustible constituents ; {d) that undertakers 
must declare the calorific value they mean to supply and must give notice 
of any change therein, adjusting a consumer’s burners at their own ex- 
pense to meet such change ; and {e) that pressure be two inches on any 
main. These recommendations are embodied in the Act, which was 
said to affect £140,000,000 of capital administered by over 800 local 
authorities and statutory undertakings. Such capital is subject to 
restriction of dividends. As costs had been doubled, a new basis of 
standard or maximum charges, which inier alia was to take into account 
the war-time rise in gas companies' expenses, was accepted as reasonable. 

A new special order system (drafts requiring approval by resolution of 
both Houses) was set up for authorizing such matters as amalgamations, 
joint working arrangements, superannuation funds, and raising of capital. 

Transpori— The Roads Act (c. 72) amplified administrative details 
for imposing the new mechanically propeEed vehicles tax. It set tip a 
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Road Fund to replace the old Road Improvement Grairt, to receive the 
new licence fees and penalties and to reimburse local authorities ; and it 
substituted the Minister of Transport for the Road Board. There was a 
new definition of “ weight unladen."' The Minister could make regula- 
tions as to registration of vehicles, identification marks, etc. 

Road construction, with special reference to '' arterial roads,"" has 
ahready been mentioned as an object ot unempio57ment relief work. 

Miscellaneous. — Among miscellaneous statutes was one (c. 20) to 
provide the Royal College of Veterinary Surgeons with funds for the 
conduct of examinations and prosecutions and the promotion of science 
by making members pay an annual fee of a guinea. Persons registered 
as '' existing practitioners were allowed to style themselves veterinary 
surgeons and w^ere to be subject to the discipline of the Royal College. 
There was a section as to offerees committed* by persons practising under 
cover of corporateness, which may be compared with s. 8 (5) of the 
Official Secrets Act of 1920 

Of other Acts, to be mentioned more briefly, tliS Ready Money 
Football Betting Act (c. 52) created a new offence punishable on summary 
conviction. The Duchy of Lancaster Act (c. 51) extended the powers 
of investing duchy funds and dealt with the duchy solicitor. The 
, Imperial War Museum trustees were incorporated (c. 16) and their 
constitution, powers, and staff provided for. The Board of Trade was 
authorized to guarantee the expenses of tho British Empire Exhibition 
up to £100,000 (c. 74). The Public Works Loans Act (c. 61) had this year 
to make a fresh 'quinquennial appointment of Commissioners ; it also 
permitted advances from the Local Loans Fund to local authonties 
for housing. Acts were passed authorizing the enfranchisement of the 
sites of places of w^orship held under lease (c 56), and reducing temporarily 
the rates payable in respect of ecclesiastical tithe rent charge (c. 22). 
Small amendments were made as to General Lighthouse Fund payments 
in the Itferchant Shipping Act (c. 2) and as to service voters and proxy 
’voting m the Representation of the People Act (cc. 15, 35). 

Scottish '’Acts. — Important changes in ''lawyers" law"" are made by 
the Married Women "s Property (Scotland) Act (c. 64), which abolishes 
the hmband"s right of administration over his wdfe"s property, and leaves 
him curator fb his wife during her minority only. Married w^omen now 
have the same power of disposing of their estate and the same contractual 
capacity as if they were unmarried, but they are to be liable for maintain- 
ing their indigent husbands. Donations inter vimm et uxorem are made 
irrevocable by the donors. 

Other purely Scottish Acts deal with the enrolment of women jurors 

53). the letting and rating of small dwelling-houses (c. 8), the compul- 
sory hiring of houses (c. 71), the payment of duplicands of feu-duties 
(c. 34), and the appointment of a Registrar-General of Births, Deaths, 
and Marriages in Scotland (c 69). The fishing-boat provisions of the 
Merchant Shipping Act of 1894 were extended to Scotland (c. 39). The 
public libraries rate limit was increased (c. 45} from li. to 

Irish Acts. — ^The public libraries rate limit w^as also increased for 
Ireland (c. 25). A Resident Magistrates (I.) Act (c. 38) empow^ered the 
Lord-Lieutenant to prescribe sMaries and allowances. A Bank Notes 
(I.) Act (c. 24} provided that an Irish bank of issue need not pay its 
notes on demand at local branches, but should be free, as Scottish and 
“Dominion banks mostly are, to pay at head offices only. The Sheriffs 
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(L) Act (c. 26) ctealt with the appointment, powers and duties, disqualifi- 
cation, and salary of under-shenffs, and empowered County Court judges 
to enforce performance of those duties ; it also contained sections as to 
fees, adaptations of enactments, etc., and an '' appointed day '' clause. 

The Census (I.) Act, Government of Ireland Act, and Restoration of 
Order in Ireland Act have already been discussed The Criminal In- 
juries (I } Act (c. 66) dealt with the recovery of compensation on decree 
against a county council, the deduction of compensation awards from 
Government funds or paihamentary grants payable to a council, rate- 
making and borrowing powers for raising money for compensation, and 
the addition of 5 per cent. interest to compensation awards. 

Departmental Legislation. — As a pendant to this summary, it may 
be added that along with 82 Public General Acts for the year 1920 there 
were also some 930 Statutory Rules and Orders of a public general char- 
acter. At the end of the two stout volumes issued by the Stationery 
Office to contain so much of the year’s departmental legislation as was 
in force on December 31, 1920, there is a table showing that these Statutory 
Rules and Orders altered at least 69 Acts of Parliament during the year. 

The administrative area covered by this system of subordinate 
law-making is prodigious There are regulations about education and 
housing, health and unemployment insurance, the Air Force rules of 
procedure. Supreme Court and County Court rules and fees, important 
disciplmaiy codes under the Police Act, tiade boards machinery, ap- 
pointed day ” orders which press the button and bring Acts into operation, 
and orders which reshuffle statutory powers amongst various departments 
m consequence of the recent creation of the Health and Transport Minis- 
tues. More than half the Acts of Parliament passed in 1920 delegate 
to departments or other authorities the power to make supplementary 
legislation. 


2. ISLE OF MAN. 

1919- 

[Contnhtied by Llewellyn Kneale, Esq.] 

During 1919 seventeen Acts were passed by the Manx'^Legislature. 

j:. The Civil Registration (Births and Deaths) Amendment Act, 1919, 
amends the Civil Re^stration Acts, 1849 to 1910, by adding thereto 
sections similar to sections 10, ii, 15, 20. 24, 39, and 40 of the Births and 
Deaths Registration Act, 1874, 37 & 38 Viet. c. 88. 

2. The Workmen’s Compensation Act, 1919, is a reproduction, 
muiatis mutandis, of the Workmen’s Compensation Act, 1906, 6 Edw. VII, 
c. 58. 

3. The House of Keys Election Act, 1919, amends the House of Keys 
Election Act, 1866, and makes certain alterations in the existing law, the 
most important of which is that a woman shall not be disqualified by sex 
or marriage from being elected or sitting or voting as a member of the 
House of Keys. 

4. The Wills (Soldiers and Sailors) Act,. 1919, is a reproduction, mutatis 
mutandis, of the Wills (Soldiers and Sailors) Act, 1918, 7 & 8 Geo. V. c. 58. 

5. The Attorneys Act, 1919, amends the Attorneys Act, 1826, and 
empowers the Governor to reduce the years of apprenticeship of law 
students who have served with His Majesty’s Force.s since August 4, X914. 
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6. The Isle of Man Constitution Amendment Act, 1919, makes certain 
amendments in the Constitution of the Isle of Man. The Governor is tt> 
convene meetings of the Tynwald Court upon receipt of a request signed 
by a majority of the members of either branch of T5mwald, and is to con- 
vene a meeting of the Legislative Council upon receipt of a request signed 
by a majority of the members of the Council, and is to convene a meeting 
of the House of Keys upon receipt of a request signed by a majority of 
the members of the House. The Archdeacon, the Vicar-General, and 
the Receiver-General cease to be members of the Legislative Council, and, 
in future, the Council will consist of the Bishop, the first Deemster, the 
second Deemster, four members to be elected by the House of Keys, and 
two members to be appointed by the Governor. The members elected 
and appointed hold office for four years, and may be re-elected or re- 
appointed. A person elected'by the House bf Keys must be a male not 
less than twenty-one years of age, and must, at the date of his election 
and so long as he continues in office, he resident within the Island ; and 
every person appointed by the Governor must be a msfle not less than, 
twenty-one years of age, and must, at the time of his appointment and 
so long as he continues in office, be resident within the Island and not be 
in receipt of a salary pa^/able by the Impenal or Insular Government. The 
Act contains provisions for fiUmg up casual vacancies, and specifies certain 
disqualifications upon the happening of 'which the member vacates his 
seat. Any member of the Council authorized*by the Governor may appear 
before the House of Keys whenever a Government Bill is before the House, 
and shall enjoy such privilege of audience and speech as the House by 
Standing Order shall determine, but shall not have the nght of voting. 
Power is given to the Tynwald Court to make rules requiring Boards and 
Committees appointed by Tynwald to make periodical reports of their 
proceedings ; and power is also given to Tynwald at any time by resolution 
to declare that all or any of the members of any Board of Committee 
appointed by Tynwald shall cease to be members of such Board or 
Committee. 

7. The Brewers Act, 1919, makes certain amendments in the Brewers 
Acts, 1874 to 1918. 

S.^The Adulteration Act, 1919, amends the Adulteration Act, 1912^, 
and provideslthat m determining whether an offence has been committed 
under s. 4 of the Adulteration Act, 1912, by selling to the prejudice of 
the purchaser spirits not adulterated, otherwise than by the admixture of 
water, it shall be a good defence to prove that such admixture of water has 
not reduced the spirits more than twenty-five degrees under proof for 
brandy, whisky, or rum, or thirty-five degrees under proof for gm. 

9. The Trustee Act, 1919, provides that trustees may, unless expressly 
forbidden by the instrument creating the trust, invest any trust funds for 
the time being in their hands in any investments authorized by the law 
of England for the time being as an investment for trust funds, and may 
vary such investments at discretion. 

10. The Douglas Municipal Corporation (Honorary Freedom of the 
Borough) Act, 1919, empowers the Council to admit to be Honorary 
Freeman of the Borough persons of distinction, and persons who have 
rendered eminent services to the borough, 

11. The Education (Amendment) Act, 1919, makes certain small 
amendments in the Education Act, 1893. 

12. The Great Enquest Abolition Act, 1919, abolishes the Great En- 


2 


i8 REVIEW OF LEGISLATION, 1920. 

quest Act. The Great Enquest was a jury who once a year were selected 
mid sworn to watch and report upon interferences with public rights of way 
and siich-Hke matteis. The Act recites that lor many years the Enquest 
had rarely been called upon to discharge any duties, and enacts that the 
Great Enquest and all proceedings bciorc it shall censc' and determine, 
and that any matter cognizable before it shall he tried and determined by, 
and fedl within, the exclusive jurisdiction of the court of law having 
cognizance of the same. 

13. The Destructive Insects and Pests Act, iqk), is founded upon, - 
and practically repi'oduces, ^jo and 41 Vici c 68 and 7 Ifclw. VIL 

14. The Tynwald Court Adjounimciits Act, iqig, provides that when- 
ever it may be necessary to adjoin n tlie Tynwald Court from one day to 
another or from place to place, without such Couit having assembled, 
it shall be lawfnl for the Governor, or, in case ol his incapacity, for a 
Deemster, by writing under his hand to authorize the Clerk or Secretary 
to such Court, or any Coroner, to attend at the place and time for which 
Court has been«^convokcd, and adjourn the same to the day, time, and 
place which may be appointed by such writing. And any adjournment 
to be made in pursuance of such writing shall for all pui*poses be as valid 
as if made by the Governor when such Court was duly assembled. 

The Act also validates certain adjournments of T^mwald made in 1918, 
doubts having arisen as to the vahdity of such adjournments. 

15. The Educational Endowments Amendment Act, 1919, empowers 
the Council of Education to act as trustees of any Educational Endow- 
ment, and authorizes them to invest any pcisonal estate in their hands 
upon the investments specified in the Act. 

16. The Civil Registration (Marriages) Amendment Act, 1919, amends 
the Civil Registration Act, 1910. 

17. The School Teachers' Superannuation Act, 19x9, makes a pro- 
vision with respect to the grant of superannuation allowances to teachers, 
and of gratuities to their legal personal representatives, and ampnds the 
Elementary School Teachers' Superannuation Act, 1901, and the Ele- 
mentary School Teachers' Superannuation Act, 1913. 

\ 

r 

3. JERSEY. 

,, [Contributed by E. T. Nicolle, Vicomte of Jerseyi^ 

1. The States of Jersey on March xi, X920, passed an Act making the 
prescriptions of the Aliens Restriction (Amendment) Act, 1919, appli- 
cable to Jersey. 

2. Education Act, passed by the States on May 7, 1920, and confirmed 
by Order in Council on November 9, 1920, 

This Act brings secondary education under the control of the States. 
A special committee for public instruction, consisting of twelve members, 
of the States (with power to co-opt four members from the public (with 
consultative but not voting powers), now supervises elementary, secondary 
(both sexes), and technical education. 

Special education is to be provided for the blind, deaf, dumb, and 
weak-minded. 

The children are subject to medical and dental inspection. 

Scholarships from the elementary schools to the secondary schools 
are provided for the children of needy parents. 
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IL NORTH AMERICA. * • 

I. DOMINION OF CANADA. 

[It is hoped to publish the summary of legislation in the next Review.] 

2. ALBERTA. 

[Conirihuied hy John D. Hunt, Esq., K.C., Clerk to the Executive Council ] 

The third session of the fourth legislature of the Province of Alberta 
opened on February 17, and closed on April 10. Very little time was 
spent in the discussion of the Speech from the Throne or in debates of a 
party nature, the Members appearing to be^ unanimous 111 the resolve to 
make the session a business one, to do the work required of them and to 
get away home. While there was not much legislation dealing with 
entirely new matters, that brought before the House was important, and 
received careful consideration in Committee. 

Among the new Acts the first in importance is the Irrigation Districts 
Act. It provides for the formation of large areas in the southern part of 
the Province, where the drought has been a heavy set-back during the 
past few years, into irrigation districts » 

^ Formation of a district may be started by filing petition with the 
Minister of Public Works signed by ownei% of at least one-half of the 
proposed area, and with the petition the report of an engineer that the 
scheme is feasible and a deposit sufficient to cover preliminary expenses. 
After due notice, if no substantial objection has been made in the opinion 
of the Minister, he may have a vote taken on the scheme and for election 
of a board of trustees to act in the event of two-thirds of those voting 
being in favour of going on, and in such cases the Minister may by order 
form the lands described in the petition into an irrigation district. While 
the lo^al owners have ah the powers necessary for the construction, 
maintenance, and operation of irrigation works, the Act further provides 
for an Irrigation Council of one, two, or three members to be appointed by 
the Lieutenant-Governor in Council, whose duty it shall be to advise every 
board’ upon i^e conduct of the affairs of its district and who may veto any 
act or course of conduct proposed by the board. No money received 
from sale of debentures can be expended, no rate of assessment be effective, 
no contract for the construction of any work be valid until the same has 
received the assent of the Council. The rate of interest, the form of 
debentures and arrangements for their disposal must be approved by the 
.Provincial Treasurer. The procedure in cases of default in debenture 
charges is drastic, and those who go into the scheme do so realizing that 
they must meet their obligations and not depend upon Government 
assistance. 

The Lethbridge Northern Irrigation District, which includes 100,000 
acres now, and more is being added to it, comes under a special Act, the 
provisions of which are very similar to those of the general Act, 

" The Water Users' District Act supplements the Irrigation Act, and 
enables local communities to' elect three persons as a board of manage- 
ment to take water from the canal controlled by an irrigation district, 
provide for its equitable distribution, for making and repairing of ditches, 
for the imposing of an annual rate per acre on the area irrigated, and 
generally for the conduct of the business of the association. 
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Realizing the necessity of giving assistance to settlers in crop«lailnre 
aTeas, the Municipal Districts Relief Act gives a municipal council 
power to supply I’clief to residents from money borrowed on Government 
guarantee. 

Under an Act respecting Advances for the Purchase of Feed and for 
Assistance to Famrers provision is made for direct relief up to June i by 
advance of feed, hay, fodder, flour, and any other commodity necessary 
for the sustenance of life of man or animal, the advance being secured by 
him on land or chattels or both. 

The Seed Gram Act, 1920, the Act to empower niunicipal districts 
to borrow money on Government guarantee to supply seed grain to 
settlers, along with the Mortgagees’ Seed Grain Security Act, passed 
last year, gives ample opportunity for settlers to secure grain for seeding 
purposes. " ^ 

Telephones are dealt with by an Act to Authorize the purchase by the 
Government of the Red Deer telephones for the sum of $85,000, and by 
power given to faise by loan the sum of $4,000,000 foi the extension of 
the Provincial telephone system. 

The possibility of having to take over the Ed. and B. C. Railway is 
anticipated by an Act giving the Lieutenant-Governor m Council authority 
to arrange with the company /or the appointment of a receiver, upon 
the request of whom the Government may borrow and expend up to 
$1,000,000 for the purpose "of improving the line, ke(q)ing it in repair, 
and effectively operating it. A further sum up to $100,000 may be 
borrowed and used for like purposes in the event of any other guaranteed 
raiiwaj^ making default and being taken over by the Province. ' 

The chief work of the Session outside of the forc'going was amending 
Acts already in force. A number of new Acts were passed last year 
relating more especially to municipal and health matters, and in their 
administration during the year certain changes were found advisable. 

Under the Municipal Hail Insurance Act, insurers are required jn their 
return to the secretary-treasurer to state whether they want to insure for 
$6, $8, 'or $10 per acre, and if they do not do this they will only get $6 
per acre in case of total loss. Hail indemnity under the Act is exempt 
from garnishment, attachment, or execution. 

The amendments to the Municipal District Act include payment to 
couiicillors for fifteen days spent in laying out and inspecting municipal 
work, payment of expenses of members of the council on deputations to 
attend to matters affecting the district, the taking away of the power of 
the Minister to dismiss a council, the posting of the voters’ list in each 
division for that division only, the increasing of the maximum amount of 
grant or guarantee to a local doctor from $500 to $2,000, complete pro- 
visions for the taking of lands for roads and fixing the compensation there- 
for, fixing by resolution from time to time instead of by by-law the places 
where and the persons with whom animals distrained ma}^ be impounded, 
providing that animals not released within ten days, instead of thirty, 
after last notice may be sold. Similar provisions in the Municipal District 
Act, Town Act, Village Act, and Improvement District Act make the 
municipality liable for due provision for the relief of the poor and the care 
and treatmpt of the needy sick, including actual hospital expenses, 
except medical or surgical fees. The municipal district assessor must 
assess land by valuation in 1920 and send a statement of the total assess- 
ment on completion thereof to the Department of Municipal Affairs for 
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equalization purposes. Forfeited lands may be sold, leased, or otherwise 
dealt with by municipalities without the approval of the Minister. * 

Villages and towns are given power to raise their revenue by assessment 
on land and by one or more of the following means : 

(a) By a tax on buildings and improvements ; (b) by a tax on all 
persons carrying on any trade, business, or profession ; (c) by a tax on 
personal property. The ro per cent, maximum of rental v^ue of premises 
as a business tax has been repealed, and the council of a village or town 
is given power to classify businesses, trades, and professions, and to levy 
different rates on different classes. A personal property tax may be im- 
posed by by-law carried by a majority vote instead of two-thirds as 
formerty. 

The rate in improvement districts for 1920 is fixed at five cents per 
acre and for 1921 and annually thereafter at five mills on the dollar of the 
assessed value. The fact that improvement districts have been made 
liable for their needy and sick and for the maintenance of their mental 
defectives calls for the higher levy. • 

The father and the mother are given equal parental rights as to the 
guardianship, custody and control, and estate of their infant children. 

The Commissioner of Provincial Police may conscript the services of 
any municipal police or constables, and ipay assume the conduct of the 
investigation or prosecution of any crime in or in the vicinity of any 
municipality. ^ 

Any contract for the sale of any automobile carries an implied war- 
ranty that repairs for same will be available for a period of five years from 
the date of sale at some place in the cities of Calgary and Edmonton. 

The Wolf Bounty Act has been repealed. 

Where taxes have been paid on soldiers' exempted lands, instead of 
the amount being retained to meet future levies, any surplus over taxes 
payable to date may be returned on request to the party entitled thereto. 

School Ordinance amendments provide for election of trustees in rural 
‘districts by ballot, for expropriation of land for a teacher's residence, 
for calling ^ meeting of ratepayers at any fixed hour betw^een two o'clock 
and seven o'clock p.m., and for the establishment on the University 
grounds, Edmonton, of a teachers' training institution. 

The Schofl Assessment Ordinance is amended by making provision 
that the secretary-treasurer shall make a return before July i in each year 
to the proper municipal authority of all lands in arrears for taxes the 
previous January i, and the municipality will hereafter deal with such 
arrears under the Tax Recovery Act. Where tax-enforcement proceedings 
have been commenced before the passing of this amendment, such pro- 
ceedings shall be continued by the trustees in the old way. Trustees in 
' rural districts may levy a tax rate exceeding sixteen cents per acre. 

The School Grants Act gives a school district permission to purchase 
a school flag or other equipment approved by the Minister out of the 
library grant, to give a grant up to 1 15 to a rural school district towards 
equipment for serving hot lunches, and makes provision for the pa3mient 
of one-third of the costs of grounds for teachers' residences. 

Under the School Attendance Act, the maximum fine has been fixed 
at $10 for a first offence, $25 for a second, and $50 for a third in the case 
of parents or guardians failing to have children under their care at school. 

The amendments to municipal , financial acts are very important. 
The , Act to amend the Supplementary Revenue Tax Act provides that 
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the ta^ for 1920 in cities, towns, and villages shall be one mill on the dollar 
01 the assessed value of rateable land ; and 111 municipal districts and 
improvement districts four cents per acre, or such reduced rate as has 
been fixed by the Tax Commissioner. The holders of grazing leases shall 
pay a lax of one cent per acre. 

In 1921 and annually thereafter the tax shall be two mills on the dollar 
of the equalized assessed value of all rateable lands in the Province, sub- 
ject to a minimum tax of ten cents, where the levy on any fractional lot 
or quarter section would fall below that amount. Holders of grazing leases 
will continue to pay a tax of one cent per acre. 

For the purposes of this Act, the Assessor in every city, town, village, 
municipal district, and improvement district must assess in 1920 by 
valuation and forward to the Department of Municipal Affairs on com- 
pletion of the assessment a "statement of the total assessed value of the 
land in every such municipality. 

A Board of not less than three nor more than five persons, to be 
called the Assessment Equalization Board, appointed by the Lieutenant- 
Governor in Council, shii determine the total equalized assessed value 
of all rateable lands of each and eveiy municipal unit in the Province. 
This Board shall commence woik not later than May i, 1920, and shall 
make its first report to the Minister of Municipal Affairs not later than 
January 10, 1921, and the saiS. report shall contain a schedule showing 
the total equalized assessed-, value, for the purposes of this Act, of every 
municipal unit in the Province. A subsequent icporl shall be made by 
the Board on or before January 10, 1926, and every fifth year thereafter, 

Upon receipt of the report of the Board, the Minister will advise the 
secretary of each municipal unit of the amount of the equalized assess- 
ment of such municipality, and the said amount, if confirmed by the 
Board, shall be the local assessed value of the said municipality for the 
current year. Upon advice from the Minister of said amount in every 
case in which the Board does not confirm the total assessed value as re- 
ported to the Department of Municipal Affairs by the Assessorr it shall 
be the duty of the Assessor immediately to raise or lower, proportionately, 
the assessment of all lands within the district, so that the total value of 
the lands so raised or lowered shall be equal to the equalized assessment 
so fixed by the Board ; and the assessed value of all lands^so determined 
shall, subject to appeal, be the values for any purpose, under any Act 
whatsoever, requiring the taxation of land, according to value. Provided 
< — that where there is an increased local assessment in any year in any rural 
unit, causedbymoreiand coming under assessment after equalization by the 
Board the assessed value of such land as fixed by the Assessor shall, until 
the next equalized assessment by the Board, be added to the total equalized 
assessment of such unit as last fixed by the Board ; and the assessment of 
any land formerly assessed, that has ceased to be assessable, shall be 
taken from the total equalized assessment, and the total thus obtained 
shall be the total equalized assessment for the year, and shall be taxed 
at the said rate. And provided further, that where the total assessment 
of any city, town, or village, as fixed by the assessing officer, exceeds the 
total equalized assessment as fixed by the Board, to such an extent as in 
the opinion of the council to make the acceptance of such equalized 
assessment impracticable for municipal purposes, the Assessor or other 
tax-collecting officer, as the casfe may be, shall strike a rate of taxation 
on the amount of assessment, as fixed by him, that shall yield taxes under 
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this Act, at the rate of two mills on the dollar, npon th6 total equalized 
assessment as fixed by the Board. ’ * 

Lands forfeited to the Crown under the Educational Tax Act and 
the Wild Lands Tax Act shall, until resold, be exempted from taxation 
under this i\ct. 

An Act to amend the Tax Recovery Act provides that where under 
any Act or Ordinance forfeiture proceedings have been commenced by 
any municipal or school tax-collecting authority before the coming into 
operation of this Act, the procedure in force at the time of such commence- 
pient must be followed ail through by the tax-collecting authority, even 
where the Acts containing the procedure have been repealed. 

In all tax sale proceedings not heretofore commenced, such proceedings 
shall be taken by the treasurer of the town, village, or municipal district 
in which the lands are situated, and the provisions of this Act shall apply 
to such lands and to all proceedings taken for collection of the arrears 
of taxes due thereon. Where under any statute heretofore or hereafter 
enacted a tax other than a tax le\ned by or payable to town, village, or 
municipal district is imposed upon any land situated therein, the officer 
or person whose duty it is to collect such tax shah, not later than July i 
in each year, forward to the treasurer of the town, village, or municipal 
district a statement showing all arrears of any such tax imposed previous 
to January i of such year, v/ith the names and addresses, if known, of 
the persons by whom such arrears are payable, and the treasurer shall 
include m the list all arrears of taxes Shown in any of the statements for- 
warded to him, and such arrears shah thereafter be dealt with for the 
purposes of this Act in the same manner as arrears omng to the town, 
village, or municipal district. This means that the town, village, or 
municipal district shall take tax-recovery proceedings against lands in 
arrears to school districts, and care should be taken to see that the state- 
ment of arrears is sent to the treasurer of the town, village, or municipal 
district before the first day of July in each year. 

A section is added to the Act bringing improvement districts under its 
provisions,* and giving the Minister of Municipal Affairs all the powers 
assigned to the treasurer of the council dealing with lands in a municipality. 

Tke officer or person whose duty it is to collect school taxes in im- 
provement dfstricts shall, not later than July i m each year, forw^ard to 
the Department of Municipal Affairs a statement of all arrears to January 
I ill such year, with the names and addresses, if known, of the persons 
by whom such arrears are payable, and such arrears shall thereafter be 
dealt with in the same manner as arrears owing to the Department of 
Municipal Affairs. 

In preparing list for tax sale, lands or part of lands to w^hich the 
municipality has obtained title may be omitted, and any such lands may 
be exchanged for other lands or sold by public auction or private sale at 
such price as may be fixed by resolution of the council, one-tenth of the 
price to be paid m cash. A tax sale list must now be advertised in one 
issue of a newspaper, or if directed by the council it may be printed in 
pamphlet form and distributed. 

A sale may be held not -later than December 15. At the sale the 
municipality may bid up to the mimmum value placed thereon, and any 
lands offered for sale for which the minimum price has not been bid shall 
therefore become the property of the municipality, subject to redemption. 
After lands have been vested*” in it the municipality may take proceedings 
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to cancel the plaji of any block or subdivision, to close streets and lanes, 
and id dispose of the lands as acreage or farm lands. 

Power is given municipal councils to sell, lease, or otherwise deal with 
forfeited lands without the approval of the Minister, and the Minister of 
Municipal Affairs is given equally wide powers to deal with forfeited lands 
in improvement districts. The object of this is to have the lands sold 
and get them back on the tax roil as soon as possible. 

An Act Respecting Subdivisions and Other Propeity is also of import- 
ance. Under the Act the Commissionei was given power, upon notice 
to all parties interested, to determine to what amount taxes in arrears 
might be reduced and what amount or percentage should be paid from time 
to time and the time of such payment, and in case of default to transfer 
the title to the municipality, subject to any and all encumbrances. The 
amendment gives him power to transfer the title free from all encum- 
brances. 

The Municipality Finances Commission Act, which takes the place of 
an Act to Ameliorate the Financial Conditions of Municipalities, which 
has been repealed, gives a commissioner or commissioners power, at the 
request of the Minister, or of any municipality, or of the holders of onq- 
fourth in value of the amount of the bonded indebtedness of any muni- 
cipality, to investigate the financial affairs of the municipality, to consult 
uith the representatives of the debenture holders and other creditors and 
any class or classes of ratepayers, and to recommend some scheme for 
the equitable settlement of the financial affairs of the municipality. 

Every recommendation shall become effective and binding upon all 
parties interested therein or affected thereby upon obtaining the consent 
of the holders of three-fifths in value of the amount of the bonded indebted- 
ness of the municipality, and upon the same being approved by the 
Lieutenant-Governor in Council. 

The Lieutenant-Governor in Council is empowered to dismiss any 
council failing to discharge any financial liability of the municipality, 
and to appoint an administrator of its affaiis, with all the powers of a 
council and its appointed and elected officers. 

Another Act afiecting financial interests generally is an amendment to 
the Judicature Ordinance, the Judicature Act and'the Land Titles Act. 

Unless otherwise ordered by the Court or a judge, the^judgment or 
order of the Court in any action brought upon a mortgage of land shall 
provide that the amount adjudged or ordered to be paid by the defendant 
shall be realized in the first instance pro tanto by a sale of the land mort- 
gaged ; provided that the Court or a judge may for good cause shown 
permit the plaintiff by order to realize the amount of his claim out of any 
other property of the defendant, and the Court may make an order of' 
injunction or order for the appointment of a receiver in the action for the 
purpose of preventing the disposal by the defendant or by any person to 
whom he has transferred his property under circumstances giving ground 
for the suspicion that he has done so with the intent to defeat, hinder, 
delay, prejudice, or defraud Ms creditors or any of them, of any or ail of 
his property pending the result of realization of the property mortgaged, 
and may vary, amend, or cancel such orde^ or orders from time to time 
as may seem just, or may order foreclosure instead of sale in proper case. 

The plaintiff in any action heretofore taken on a mortgage oi land may 
apply to the Court or a judge for any order that might be obtained by a 
plaintiff in any such action hereafter taken. Provision is also made for 
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the registration of a certificate of judgment in an action which shall have 
the same force and effect as the receipt by the registrar of a copy of*a writ 
of execution issued on a judgment, provided that the defendant may apply 
to the Court or a judge for an order releasing lands or any portion thereof 
other than the mortgaged lands from the effect of the said certificate, and 
the Court may make such order upon such terms as shall be just. 

The Workmen's Compensation Act amendments do away with the 
maximum compensation of $2,500 where death or total disability results 
from an injury, and provides for increased pa3mients in many other cases. 
Any employer engaged in any industry which does not come within the 
scope of the Act may have all his employ- ees brought within the pro- 
visions of the Act upon certain conditions. 

The liquor question is dealt with by the follomng resolution passed 
by the Legislature in conforpiity with the ^requirements of the Canada 
Teinperance Act for the taking of a plebiscite : 

“ That this Legislative Assembly requests that votes of the electors 
m all the electoral districts of the Province may be tal^en for or against 
the following prohibition, that is to say : ' That the importation and 
the bringing of intoxicating liquors into such Province may be for- 
bidden. " 

^ The Liquor Export Act is amended as follows : No person shall 
withm the Province of Alberta have, expose, or keep liquor for export 
sale, unless such liquor is kept in a bonded liquor warehouse located in an 
incorporated city in the Province. 

^ Any person having quantities of liquor formerly held under the 
Liquor Export Act shall be allowed thirty days after the passing of this 
Act in which to dispose of the stocks which they have on hand. 

Any person who violates any of the provisions of the Act or any 
regulation made thereunder shall be liable, on summary conviction, to a 
penalty of not less than $500 nor more than $2,000 and costs, and in 
default of pa5nnent to imprisonment for not less than three months nor 
more than six months with hard labour. 

In any firosecution imder the Act or regulations the burden shall be 
on the accused of proving that the premises on v/hich he is doing business 
are premises in which he is entitled to carry on such business, and of prov- 
ing that the provisions of this Act or any regulations thereunder with the 
violation of which he is charged have been duly complied with. 


3. BRITISH COLUMBIA, 

IContfihuted hy H. G Garrett, Esq., Registrar of Joint Stock Companies,} 
Acts passed— 114 : Public— 105 ; Private— 9. 

Adoption of OMIdren.' — By c. 2 adoption of a child is made legal and 
binding with the sanction of the Court and the consent of the parents, 
the minor if over 12 years of age, and other parties according to circum- 
stances. The effect of adoption under the Act is that the natural parents 
are replaced for all purposes J>y the parent by adoption and the minor 
takes his or her name. As regards inheritance and succession to property 
an adopted child becomes the heir of the new parent, but does not lose 
his rights of inheritance from his natural parents ; and provision is made 
for the case of an adopted child dying intestate. A record of the orders 
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made by the Court will be kept by the Provincial Secretary, who is also 
authorized to issue a certificate of adoption equivalent to an order of 
Court when a child has been previously adopted under an agreement. 

Animals. — C. 5 prohibits the running at large of swine, stallions, and 
bulls, except in districts defined by the Executive Council, while c. 16 
authorizes the Crown to take possession of and care for horses, cattle, 
etc,, abandoned or neglected by their owners and confers a lien for the 
charges incurred. 

Bailment. — C. loi gives warehousemen storing goods a lien for their 
charges and disbursements, and power to enforce by sale at public auction. 
Any surplus must be paid into the Supreme Court Registry. 

Companies. — C. 14 revises the provisions of the Companies Act 
relating to companies with objects restricted to mining, and authorizes 
them to issue shares at a discount. 

Co-operation. — C. 19 consolidates the ^ legislation relating to co- 
operative associations and provides a simple, elastic, and up-to-date 
Act, which does not adhere too closely to the somewhat rigid, traditional 
principles of co-operative enterprise. The procedure and regulation are 
assimilated to the Companies Act. 

C. 3 amends the Agricultural Act, 1915, with the same object and 
simplifies the position of Farmers' and Women's Institutes, to which an 
annual per capita grant may made by the Government. 

In this connection too may be mentioned the Societies Act (c. 83), 
which repeals various old Acts and offers a wider scope for incorporation. 
Societies may be formed to promote almost any purpose for which organiza- 
tion and joint endeavour is required. But under this Act no society 
can trade, have a capital, or pay a dividend, and the interest of a member 
is not transferable. 

Education. — C. 82 specifically provides for a Department of Educa- 
tion under a Minister so entitled, the Provincial Secretary having hitherto 
administered the law relating to public schools. Provincial grants-in-aid 
are made dependent on the regular employment of dental surgeens and 
nurses in connection with schools, and School Trustees are empowered 
to provide for the examination and treatment of children's teeth. Kinder- 
garten classes for children between four and six years of age may bc^main- 
tained by school authorities. The expenses of conveying children to and 
from school may be defrayed by the Trustees in a rural school district. 
Provision is made for the establishment of community rural school 
districts,'^ applicable to persons living in a settlement under communal 
or tribal conditions. All teachers are required to hold a certificate 
of qualification issued by the Department. 

C. 86 authorizes the establishment of a Subnormal Boys’ School " 
with a view to mdustnal training and moral reclamation. The Medijcal 
Superintendent in charge of mental hospitals is the officer in charge. Bbys 
may be transferred to the school from prison or from the custody of a 
children's aid society. 

lleetions. — C. 27 is a new Provincial Elections Act, which starts with 
a clean slate by cancelling all existing lists of votcis and providing ma- 
chinery for compiling new lists. The Act does not in the main depart 
from established principles, but contains various novel features. Voters 
(which includes women) must be adult British subjects, natural-born or 
naturalized, and residents of the Province for six months and in an elec- 
toral district for one month before an election, and duly registered as 
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voters. Orientals, persons convicted of crime, whose sentence has not 
expired, and “deserters'" as defined are disqualified. Rules for*deter- 
mming residence are laid down. The Executive Council appoints a 
Registrar of Voters for each electoral district and Deputies as necessary. 

A Court of Revision sits in May each year, and at other times if so ordered. 
The names of voters who did not exercise their franchise at any election 
must be struck off at the next revision. A voter on the list for more than 
one electoral district is prohibited from voting. 

When an election is proclaimed, the Executive Council appoints 
returning Of&cers and Clerks and determines the polling divisions. 
Election Day is the same in all districts, being the twenty-first day after 
the day fixed for the nommation of candidates, which is itself fixed by the 
Proclamation. Candidates must be nominated in writing by two regis- 
tered voters and the nomination assented 'to by the candidate and by 
at least ten other registered voters ; but no money deposit is required. 
Candidates may in writing appoint election agents, who are disqualified 
as voters if paid. The conduct of an election and the preparations for it 
are carried out by the Returning Officer subject to the Act. The Presiding 
Officer at each polling division is furnished with the original affidavits 
made by voters seeking to be put on the list, so that in case of dispute 
a comparison of handwriting can be made, and before casting his vote 
the voter must sign his name m a book. ’ WLen a voter is absent from his 
proper polling division or his electoral district on the day of the election, 
he may on making the prescribed affidavit cast his ballot at the point 
he happens to be. Absentee votes are placed in separate envelopes and 
in due course dispatched to the Returning Officer of the district where 
such voter is registered, the declaration of final results being thus tech- 
nically liable to be delayed until sufficient time has elapsed for all such 
votes to reach their proper destinations. A report is made by each Re- 
turning Officer to the Pro^dncial Secretary, and finally all records and 
documents sent to him, and after one year they may be destroyed. ^ Re- 
counts may be made before a County Court judge only when a majority 
is under fifty. 

Personation, bribery, riotous conduct, treating, and so forth are aU 
dcalt»with. All payments on behalf of a candidate must be made through 
an authorized agent, and within thirty-five days after the result of an 
election is declared a statement of all election expenses and claims must 
be forwarded to the Deputy Provincial Secretary by every caneJidate, 
and the expenses authorized are set forth in the Act. The expenses of 
any political party must like\rise be returned. Contributions by cor- 
porations, etc., can be unlawful. Provision is made for election petitions 
' to unseat and for their trial, and for mquiry by the Legislative Assembly 
into any charge of corrupt practices. 

Mnance. — ^The Government is authorized to borrow, by c. 49, 
$2,000,000 for purposes of the Land Settlement Act, the Soldiers" Land 
Act, and the Water Act ; by c. 50, $3,000,000 for the purposes of the 
British Columbia University; by c. 51, $5,000,000 for construction of 
highways ; by c. 52, $4,000,000 to continue the construction and equip- 
ment of the Pacific Great Eastern Railway ; ^ and by c. 53, $4,800,000 
for refunding purposes connected with that railway. 

Fooi* — C. 23 requires every person operating a creamery or dairy 
to be licensed, provides for inspection, and authorizes the Inspectors 
to close premises not kept in a proper condition. 
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Forests.— C. 44 enacts various amciidmenis designed for the pro- 
tection and development of the timber resources of the Province. 

Game — C. 30 enacts a number of amendments to the existing law 
for the preservation of game and the regulation of the periods, etc., during 
which game may be taken. Fur-traders and taxidermists are required to 
be licensed, 

Hfeliways.— C. 32 changes the rule of the road from the English rule to 
the rule, which prevails almost throughout Noith America, of driving on 
the right-hand side of a road, but dates aic set for the legislation to come 
into force. The same Act classifies highways as primary, secondary, and ^ 
local— that is, main channels of traffic, loads oi Ic'sser impoitance, and 
mere streets ; and provides for their cost and maintenance by the Govern- 
ment and municipalities in certain proportions 

Insurance. — C. 35 legalizes insurance oi^ tlie lives of infants within 
the limits set forth and also by minors over sixteen on their own lives. 

Licences. — C. 48 requires every person engaged in the business of , 

selling real estate^to be licensed and imposes a small annual fee. Any 
complaint of wrongful or dishonest dealing on the part of a licensee may ^ 
be investigated by an Inspector appointed by the Executive Council !' 

and a licence may be revoked. An appeal to the Court is provided. ; 

Mines. — C, 59 repeals and re-enacts provisions as to Crowm leases of | 
placer mining claims. 

Motors.— C. 62 is a revised Act for the regulation and taxation of ] 
motor-vehicles. Owners and dealers must register their motois, which 
must carry a plate showing the licence number. Visitors to the Province 
are also required to register. Chauffeuis must be licensed, but a minor 
under seventeen is not allowed to drive a car without the permit specifu^d “ 
in the Act. Persons driving any motor- vehicles aic to take all reasonable 
precautions to prevent accidents to horses, to stop when overtaking a 
street-car, not to exceed a speed limit of fifteen miles per hour in a city, , 
town, or village, or thirty miles elsewhere, and to stop when an accident 
occurs and give notice of it to the police. The speed limit docs not apply ‘ 
to fire departments Traffic rules relating to W'xdght of loads, *‘ctc., must 
be complied with. Heavy penalties arc imposed for violation of the 
Act, and licences arc endorsed after a conviction and may be cancelled. 

An owner is responsible for violations committed by any pcif^on entrusted 
with his car, and offenders may be arrested without w’^arrant by the police. 

The Superintendent of Provincial Police administers the Act, and muni- 
cipal autlKirities are given certain powers to pass additional by-laws to 
regulate such traffic. $10 is payable for first i*egistration and an annual 
fee according to the number of taxation units, the minimum being I15 
and a unit calculated by adding the value of the motor-vehicle in dollars 
to the w’-eight in pound's. A dealer pays a minimum fee of $50. 

Muisieipaiities. — C. 63 contains numerous amendments to the Municipal 
Act. Women and clergymen are given the right to hold office as Mayor, 
etc. Powers to establish golf-courses, swimming-baths, etc,, are conferred 
and the securities for investment of sinking funds enlarged. The defini- 
tion of owner for the purposes- of qualification to vote on a money by-law , 
is extended to include his heirs, executors^ administrators, and assigns, 
or any agent for the assessed owner. The assessment roll for the previous 
year may be adopted by the Council, with such alterations as may be 
necessary, and the minimum tax is fixed at $1. Lands ^old at a tax sale 
prior to 1919 are made irredeemable and titles thereto cokfi.rmed. Taxes 
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may be abated, rebated, etc., in favour of widows or orphans of de<seased 
soldiers, disabled soldiers, etc. 

C. 64 empowers the Executive Council on petition to disincorporate 
a municipal area. 

C. 65 provides for incorporation under a simplified system of any 
village area containing not more than 1,000 residents. 

Natural Resources. — C 58 empowers the Executive Council to place a 
reserve on lands containing iron-ore and to dispose of same with provision 
" for royalties. 

C. 95 establishes a British Columbia Patriotic and Educational 
Picture Service, The Director provides for the taking and exhibition 
of the pictures, and has power to enforce his instructions. 

FroMbition.--~C 72 makes the law regulating the sale of intoxicating 
liquor more stringent, and fufther powers are vested in the Commissioner 
appointed to administer the Act. Liquor may not be taken from a 
private dwelling-house except to another such house or from a warehouse 
except to another warehouse. Druggists authorized t 5 fill medical pre- 
scriptions can obtain not more than five gallons in one day and must file 
wdth the Commissioner all prescriptions filled by them. Medical prescrip- 
tions are limited to eight ounces of whisky or other spirituous liquor, 
except in special cases sworn to by the •physician, and no physician is 
entitled to fill more than one hundred prescriptions each month. Restric- 
tions are placed on the sale of flavouring extracts or essences containing 
alcohol. The various police authorities are required to file monthly 
reports of prosecutions with the Commissioner. Municipalities are given 
power to x'egulate and prohibit the sale of “ near-beer and soft '' 
drinks. 

C. 93 provides for a fresh referendum in this form — “ Which do you 
prefer, (i) the present ' Prohibition Act ' or (2) an Act to provide for 
Government control and sale in sealed packages of spirituous and malt 
liquors ^ '' 

^Public Utilities. — C 74 repeals the Act of 1919 establishing a Public 
Utilities Commission for the control of provincial undertakings such as 
railways, tramways, telephones, etc. 

‘Ea&ways.-^Cc, 39 and 40 provide for the building of short lines by the 
Kettle Valley Railway Company for the purpose of developing a coal 
area and an irrigated district. 

Returned Soldiers. — C. 4 extends for a further year the ;protection 
granted by the legislation of 1918 in regard to mining rights and property. 
C. 63 permits municipalities to extend relief m regard to taxes. C. 
,102 protects claims to water rights. 

Social Legislation. — C. 61 authorizes the payment of pensions to 
mothers. The definition of that term includes widows, married women 
whose husbands are in prison or a lunatic asylum, women whose husbands 
are unable to support them owing to iUness or accident, deserted wives, 
and other cases considered by the Superintendent charged \vith adminis- 
tration to be within the Act. Applicants must be indigent and their 
children under sixteen, qualified as British subjects and resident for at 
least eighteen months in the Province. The maximum allowance is 
I42.50 a month where there is one child, and an extra allowance of 
$7.50 a month for every other child. Allowances cease when a recipient 
leaves the Province or, if a widow, remarries. 

C. 94 is entitled the Testator’s Family Maintenance Act and authorizes 
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tjie Gouit to oicler that when a testator makes no provision for wife, 
husband, or childien the estate may be made liable for payment of a 
lump sum or periodical sums. 

The amounts payable under the Workmen's Compensation Act of 
1916 are by C. 105 increased — for example, in case of death the widow 
will receive $35 a month instead of I20. 

Taxation. — C. 89 contains sundry amendments to the Taxation Act. 
The exemption of income is raised to $1,200 for single persons and $1,500 
for married people, with $200 in addition for each dependent, which 
includes ehildrcn under eighteen and adult relatives dependent for suppoit 
on the taxpayer, etc. Income of non-rcsidcnts from securities of the 
Province or any municipality in the Province is exempi:('d— also income 
from motor-vehicles or vessels registered in the Province. 

C. 90 amends the Amusements Tax Act of 1917 and c. qi the Poll- 
tax Act, giving municipalities power to collect a poll-tax up to $5. 

Water Rights.—C. 102 among other amendments abolishes the public 
irrigation corporation and replaces it by Improvement Districts, which 
are tracts of land requiring irrigation, the owners of the land becoming 
a body corporate under Letters Patent for the purpose of storing, supplying 
etc., water or power. Provisions for the government of the corporation 
are set forth, 

Women, — C. 17 confers on women the riglit to be elected as members 
of the Legislative Assembly of the Province, and c. 63 the right to be 
elected to municipal offices. 


4. MANITOBA. 

{Contributed by J. Pitblado, Esq., K.C., LL.B.] 

Public Acts, 159 ; Private Acts, 17, 

A large number of the Public Acts comprise minor amendments of 
Acts already passed. 

1. Act amending Manitoba Election Act (c. 33). This establishes 
proportional representation in the electoral division of Winnipeg. 

2. Electrical Power Transmission Act amended (c. 35) gives the Minister 
of Public Works power to initiate inquiries in connection with munici- 
palities which have not made any application for electrical service, and 
further, to construct or acquire transmission lines or any electrical plant 
in such municipality. The Minister may also distribute and sell electrical 
power directly to persons in the municipality. 

3. The Engineering Profession Act (c. 38) provides for the registration 
of professional engineers and the incorporation of all such registered 
engineers. The qualifications for registration are : in respect of resi- 
dents in the Province at the date of the passing of the Act, one year's 
practice ; in respect of new residents coming from another Province of 
Canada in which they were duly registered, by the production of a certifi- 
cate of membership in good standing in such Province. Other persons 
must either submit to an examination or produce credentials satisfactory 
to thd council of the association entitling them to be admitted. Non- 
residents of the Province may take out a temporary licence. Non- 
residents of Canada may take out a licence to practise their profession in 
an advisory or a consultatory capacity. The Act establishes a Council 
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of Management and a Board of Commissioners, nominated and appointed 
annually by the Council of Management The Council has disciplinary 
powers of suspending or expelling an engineer from the association ; cer- 
tain penalties are fixed for non-professional conduct or for practising when 
not registered or not licensed. 

4. Act to enable a municipality to borrow money for fodder pur- 
poses (c. 43) enables rural municipalities to borrow money not exceeding 
$50,000 for the purpose of furnishing feed, oats, hay, or potatoes to 

" resident farmers on certain securities. 

5. The Good Roads Act amended (c. 47) enables the MinisteRof Public 
Works to purchase gravel-pits, machinery, etc., for use in building roads, 
and to enable the Government to borrow up to five million dollars for 
good-roads purposes. 

6. Act respecting housing'*in urban municipalities (c. 55) enables the 
Lieutenant-Governor m Council to raise by way of loan a sum not exceed- 
ing one million dollars in any one year, to lend to urban municipalities 
for the purpose of enabling the municipalities to make advances to persons 
to erect or repair houses vdthin the municipality. 

7. Industrial Conditions Act of 1919 amended (c. 57) regulates the 
right of employers and employees to organize for any lawful purpose, 
and right of employers or employees to bargain vdth one another indivi- 
dually or collectively through their organizations or representatives, pro- 
vided that in case of dispute as to the methdd and the manner and terms 
of such bargaining the dispute shaU be submitted to the Joint Council 
of Industry. 

8. Life Insurance Act amended (c. 61) provides that where a policy 
on the face of it is for the benefit of a person other than the insured's wife 
or husband, wife or children, or husband and children, or his or her chil- 
dren, then the insured may by an instrument m writing attached to or 
endorsed on the policy, absolutely revoke the benefit, provided the insured 

^ shall n«?t alter or revoke the benefit of any person who is a beneficiary 
for value. 

9. District Hail Insurance Act (c. 62) provides for the organization 
of rural municipalities into Hail Insurance districts. A Board of nine 

' membfets, one representative to be appointed by the council of each 
municipality, lo have a corporate existence and power to carr}^ on business 
of Hail Insurance under the provisions of the Act. The Board has power 
to strike a rate to be levied upon each crop insured under the^ Act, and 
each municipality within the Hail Insurance district is required to pay to 
the Board the amount of the tax levied. 

10. The Legitimation Act (c. 72) provides that the marriage of parents 
*of any child born out of lawful wedlock shaU have the effect of making 
such child legitimate from the time of birth. 

11. Provincial Police Act (c. 102) establishes a Commissioner to be the 
head of the Provincial Police, and, except as provided for in the Act, the 
Civil Service Act is to apply to members of the Provincial Police Force. 

12. The Tax Commission Act (c. 134) establishes Commission as a 
branch of the Department of the Municipal Commissioner to be com- 
posed of three members mth"* duties and powers, inter alia, as follows : 
To supervise assessment laws of the Province and all assessments ; to 
confer with, advise, and direct assessors ; prescribe a uniform system 
of procedure to be observed by assessors in preparation of assessment 
rolls ; to require assessors and other municipal officials to make returns 
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to tlm Commis5rfon on subjects affecting assessment and taxation ; to 
examine cases of alleged violation of assessment laws ; to call together 
all assessors to study and consider tax problems ; to si udy and investigate 
tax laws of other Provinces of Canada and other countries ; to act as a 
Board of Equalization to equalize in a fair and equitable manner the 
valuation and assessment of property in the several municipalities in 
each of the judicial districts and as bc'lwcen judicial districts ; to consider 
and report upon for the guidance of the Legislature petitions requesting 
the formation of new municipalities, 

13. The Manitoba Temperance Act (c. 135) amends pievious Act and 
piovides that liquor maybe sold only bvG'Overmuenl--app()iTiled vendors at 
prices fixed by the Government, and lliat such Vimclors shall not make any 
profit on sales made, and sales may be mack' only to certain persons as 
specified in the Act, such as physicians, deiTtisls, hospitals, etc. 

14. War Relief Act, 1918. amended (c. 150), extending the protection 
to soldiers from one year after the determination of the war to May x, 1921. 

15. Winnipeg^City Charter, 19x8, amended (c 156) to establish a sys- 
tem of municipal election by proportional representation in the city 
of Winnipeg. 

16. The Workmen's Compensation Act of 1916 re-enacted and 
consolidated (c. 159). The go^icral principle of this Act is compulsory 
insurance by employers against accident and death of the employees. 

r 

5. NEW BRUNSWICK. 

[Contrikded by The Hon. the Attornicy-Ghnekal.] 

X919. 

Jury. — C. 3. An Act representing jurors and juries. 

This Act is rather a consolidation of the previous legislation, changing, ^ ' 
however, the mode of selection of jurors. 

All males between twenty-one and sixty-five years of age are liable 
to service with a few exceptions. They must be British subjects assessed 
on real or personal property or both to the amount of $600 or On that 
amount of income. The new feature is the constitution of a Jury 
Boax'd composed of the County Court Judge, the County Treasurer, 
and the Sheriff for each county. Such Board determines the number of 
jurors required for the circuit and county courts in their county both as 
Crown and Petit jurors and fixes the number to be placed upon the list at 
three times the number probably required. The Board selects a list from 
the jury list, putting upon it such men as in its opinion arc the '' most 
discreet and competent for the performance of the duties of jurors." 
The Sheriff then transcribes the list in alphabetical order and numbers 
the names in rotation. At least fifteen days before any Circuit or County 
Court is to be held the Jury Board assemble and ihe judge of the County 
Court draws a sufficient number from the list by numbered ballots cor- 
responding to the numbers against the names. Those so drawn arc noti- 
fied that they will be required to serve at tlie ensuing courts. The Board 
may draw all panels required for the next three months at the same time, 
but the names may not be disclosed to anyone except members of the Board 
and the Crown Prosecutor until six days before the holding of the Court 
for which such jury panel has been drawn. 
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Sale o! Goods. — C. 4 Sale of Goods Act is an exact reproduction of the 
Imperial Act 56 and 57 Viet, c, 71. * ’ , 

Factors.— C. 5. The Factors' Act is a reproduction of the Imperial 
Factors' Act, 1889. 

Railways. — C. 17, relating to Provincial Railways, provides that tolls 
levied by any provincial railway shall be subject to revision, alteration, 
and amendment by the Lieutenant-Governor in Council or by the Board 
of Railway Commissioners of Canada if the Lieutenant-Governor in 
-Council shall so order. A provincial railway exacting any toll not so 
authorized is liable to a penalty. A provincial railway cannot make or 
amend a toll unless approved by the Lieutenant-Governor 111 Council or 
the Boaid of Railway Commissioners of Canada if referred to them. 

A duty is imposed on such company to furnish proper safe and ade- 
quate service for the public vpon order of the Lieutenant-Governor in 
Council made upon a report of the Minister of Public Works. 

The Lieutenant-Governor in Council may also order reconstruction or 
repair of any part of the railway, and failure to comply s^ibjects the com- 
pany to a daily penalty. 

A regular daily service is also provided for under a penalty for failure 
to afford the same without an excuse satisfactory to the Lieutenant- 
Governor in Council. In case the railway fails to make the reconstruction 
or repair required, the work may be done’by the Province, and the cost 
IS made a first lien on the railway and othej; property of the defaulting 
company. 

Lands and Mines. — C. 23 enables the Minister of Lands and Mines to 
select a tiact of wilderness land not exceeding 400 sq. miles as a refuge for 
game animals and birds 

Evidence. — C. 43 deals with evidence, and provides that the production 
of a certificate in writing, signed by the officer in charge of estates of the 
Canadian overseas expeditionary forces or by the director or other head of 
the record office at the Military Headquarters, Ottawa, or by the officer 
•designafed by the Lieutenant-Governor in Council for that purpose, 
stating that the person named in the certificate was a member of the 
Canadian expeditionary forces and died while overseas and that he has 
been officially reported dead, shaU be sufficient evidence of the death of 
said person far any purpose to which the legislative authority of the 
Province extends. 

No official proof of the signature to such certificate is required. * 

Intoxicating Liquors. — C. 53 provides for the appointment of ,a Board 
by means of which the Lieutenant-Governor in Council may take over 
the business of wholesale vendors of liquor m the Province. 

' Housing. — C. 54, an Act to provide for better housing, deals with 
money to be loaned by the Government of Canada to the Province for this 
purpose. Any city council, tow’-h council, or municipal council may adopt 
the Act upon winch such local authority may borrow from the Province for 
the purpose of carrying out a tov/n-planning scheme or housing scheme 
or both. Such local authority issues bonds, debentures, certificates of 
indebtedness, or other security for moneys borrowed under the Act 
and may loan to any individual or housing company not exceeding 
85 per cent- of the cost of the houses and the land upon which they 
are constructed. The Lieutenant-Governor in Council has power to 
make regulations for the carrying out of the Act, including provisions 
for expropriation. 

3 
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Pjibie 61 extends the jiuisdiclieii of ilic Board of Com- 

fnissioners of Puldic Utilities to natural gas. 

Women Suffrage, — C. 63 contcis the Provinda] Franchise upon women. 


. 6. BROVINCE OF ONTARIO. 

[Contributed by John Delatre FALCONBRincK, Esq., K C.] 

Acts passed — 107 : Public— 109 ; Private— 58. 

The session held in the spiing of 1920 was ilu' iirst scission of the 
fifteenth legislature ot Ontario. As the r(\sult oi the pioviiicial general 
election the Conservatives and Liberals logtdlier composed one-half the 
FIousc, and the other lialf consisted of A'epreseuiatives oi the United 
Farmers of Ontario reinforced by a very small groiiji of Labour repre- 
sentatives. The tiousc contained a large nnmbcr of new and inexperienced 
members, and wthe session was unusually long. The Farmer-Labour 
Government had practically no majoiity, but no efioit was made by the 
two old parties to force the Government to appeal to the people. 

Election Laws. — C. 2 is the Election Laws Amendment Act, 1920. 
In each county an Election Board is constituted, consisting of the county 
judge or judges and other county officials. Tliis Board appoints revising 
officers for the revision of the lists of vott'rs prt‘pared m the first instance 
by the clerks of the various municipalities. Tlu' selection of polling 
places is left to the municipal authorities, subject to ihe appioval of the 
Election Board. The appointment of cnunu'ratois for unoiganized 
teiTitory, the naming of places for winch lists are to be piepan'd, and the 
arrangements for hearing appeals aie vested in the ELctioii Boaid, The 
qualification of voters is simplified and is made unifonu as to the period 
of previous residence required ; provision is made' for enabling persons 
to be entered on the list who in the ordinary course oi t he ir^ business 
have moved from one electoral district to anotluu wiiliin ihe period of 
i^esidence required in ordinal y cases, and other changes arermade in the 
election law. 

Legislative Assemhly, — C. 2 is the Legislative Ass(;mbly Amendment 
Act, 1920. Heretofore, under the two-party system, a scss^lonal indemnity 
of $5,000 had been paid to the Leader of the Opposition, m addition to the 
ordinary sessional indemnity; but this airaugi‘mcnt seemed no longer 
just or practicable when the Opposition was divided into two substantially 
equal groups. For the year ending October 31, 1920, it is enacted that 
the sum of $5,000 be divided between the Opposition Leaders, and for 
the future it is enacted that the sum of $1,500 be paid to each member 
recognized by the Speaker as Leader of an Opposition group of fifteen 
or more members in the Legislative Assembly. 

Public Service Superannuation. — A fund is established (c. 3), composed 
of equal contributions by the Government and !)y the civil servants, 
the amounts ranging from 2| per cent, to 5 per cent, of tlic salary, accord- 
ing to the age of the civil servant at the time of entering the service or 
at the commencement of the Act. Rtitircment is made compulsory 
(subject to certain exceptions) at the age of seventy years and optional 
on the part of the civil servant at the age of sixty-five. The retiring 
allowance is fixed at one-fiiftieth of the salary multiplied by the number 
of years of service, not exceeding thirty, and is limited in amount to 
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$2,000 per annum. In case of the death of the civil servant, before or 
after superannuation, one-half of the retiring allowance is to be paid 
to the widow and to children under eighteen years of age. 

Financial Measures.— The scale of duties under the Succession Duty 
Act is considerably increased (c 8). The taxes payable by insurance 
companies and banks, and the stamp tax on the transfer of securities, 
are increased (c. 9). There is a great increase in the tax on race-track 
meetings— from the sum of $1,250 for each day of a race meeting to 
• $7^50^^ ^ (c. 9)* meetings are also subject to an amusement 

tax, generally not less than 25 cents on each admission. The Amusements 
Tax Act is also amended so as to bring within its operation hotels, restaur- 
ants, and dining-rooms in which dancing of a public character is part of 
the entertainment (c ii). 

Mining. — For about thirty years there has been a Bureau of Mines, 
a sub-department of the Ministry of Lands, Forests, and Mines. Provi- 
sion IS now made for separate departments, one of Mines, the other of 
Lands and Forests, under separate ministers (c. 12). There are also some 
amendments to the Mining Act in other respects, including a provision 
for the free assay of samples of gold, silver, copper, lead, metallic iron, 
tin, or tungsten by the Provincial Assayer at Toronto (c. 13). 

Export of Pulp Wood. — Power is conferred on the Government to 
suspend the operation of what is known as1:he manufacturing condition '' 
(that is, the statutory condition attached to#all timber licences and pulp- 
wood concessions requiring the manufacture of the product in Canada), 
when, owing to the lack of labour, capital, or satisfactory markets, or the 
increase in lire risk, it seems advisable that the pulp-wood should be 
removed (c. 14). 

Railway E 32 tensioB, — Authority is given to the Government to extend 
the Tcmiskaming and Northern Ontano Railway from its present terminus 
at Cochrane (the point of junction with the Grand Trunk Pacific Railway) 
to James Bay — the southern projection of Hudson Bay (c. 17). Apart 
' from the preliminary work, action under this statute %viil, however, depend 
upon appropriations to be made in the future by the Legislative Assembly. 

Hydro-electric Power. — Among other amendments of the Power 
Comimssion Act is one enabling township municipalities to enter into 
contracts with the Hydio-electric Power Commission for the establish- 
ment of distributing stations, to be operated by the Commission — the 
cost to be provided for by the rates charged to customers (c. 18). More 
effective provision is also made , for preventing power companies from 
using more water at Niagara FaUs or developing more power than may be 
authorized by their franchises (c. 19). This is a matter of public import- 
*ance in view of the fact that the amount of water to be used on each side 
of the river is limited by the International Waterways Treaty. The 
construction of the Cliippewa-Qiieenstown power canal and the increased 
demands for power make it necessary to conserve as far as possible the 
available supply of water 

Highways. — Provision is made for the expenditure of $3,000,000 
per annum for five years on highway improvement (c. 20), and other 
amendments are made in the* statutes relating to highways (cc. 21-5). 

Agriculture, — Provision is made for Government loans to co-operative ' 
marketing associations (c. 54), and for the testing of cream and milk 
purchased for sale, shipment, or manufacture (c. 85). 

Beturned Soldiers. — The powers of the Soldiers' Aid Commission are 
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extended, and, in particular, the Commission is auihoiizod to continue 
the work already begun by it of establishing shclteis or houses for the 
children of soldiers (c. 29). 

Courts,— A Bill designed to abolish appcvals fiom any Ontario Court 
to the Privy Council was introduced by the Attoiuey-General. vSiibse- 
qiiently it was wiihdiawn in order that tlK‘re might be opportunity for 
fuller discussion, on the understanding that it would be introduced again 
at a later session. 

By consent of the parties an action beyond the ordinary jurisdiction* 
of the County Court may lie tiied m that Court. T]u‘ County Courts 
Act is amended by authorizing the judge to a waul all costs o1 01 in- 
cidental to such action on the scale ot the vSupieme C'ouit in the same 
manner as if such action had been tried or dispos(‘d oi in the Supreme 
Court” (c. 32). ^ • 

The Surrogate Courts Act is amended by the pro\'ision that the fees 
payable to the Crown shall be calculated upon the value of the whole 
estate, including^ the real estate as well as tiie peisonal estate. The 
judge is empowered to employ skilled assistants in investigating and 
auditing intricate accounts. In order to prevent lh(^ evasion of the 
Succession Duty Act, it is provided that probatt* or letters of adminis- 
tration shall not issue until thg judge is satis hed that there lias been no 
undervaluation and has made inquiries as to the dealings with tlie estate 
prior to the death of the testator or intestate ((' 33) . 

The jurisdiction of the Division Courts is doubled- -with, however, a 
right of appeal which does not exist in the case oi smalh^r claims. As a 
result of the amendment the Division Court now has jurisdiction up to 
$120 in '' personal actions,” up to I200 m an ” action on a claim or 
demand of debt, account, or bieach of contract, or (um'uant, or money 
demand . . . provided that in the case of an unset IU h I account the whole 
account does not exceed $1,000 ” The jurisdiction with legaid to other 
kinds of claims is increased in the same proportion. 

ISale of Goods. — Upon the recommendation of the Confmrnce of Com-' 
missions on Uniformity of Legislation in Canada, tlie Sale of Goods Act, 
1893, was adopted in New Brunswick and Prince Edward Island m 1919, 
and in Ontario m 1920 (c. 40) . The Ontario statute ditiors f lom the c^nginai 
statutes in that s. 24 of the original statute is omittixl, afld s. 22 of the 
original statute, relating to market overt, has been replaced by s. 24 
of tfie Ontario statute : The law relating to market ovcit shall not apply 
to any sale of goods which takes place m Ontario,” Subject to slight 
local modifications the Sale of Goods Act is now m force in all the pro- 
vinces except Quebec. 

Partnership. — ^The Partnership Act, 1890, was adopted in 1920 in 
New Brunswick, Prince Edward Island, and Ontaiio (c. 41) — upon the 
recommendation of the Conference of Commissioners on Unifoimity 
of Legislation in Canada. It is now in force m all the provinces except 
Quebec. 

Labour and Wages. — ^The amount to which wages arc exempt from 
attachment is increased (c. 42), and numerous amendruents arc made to 
the Workmen's Compensation Act (c. 43). The Minimum Wage Act 
(c. 87) provides for a commission to (ietermine and establish a minimum 
wage for female employees in any particular branch oi business. 

Social Legislation. — ^The Deserted Wives' Maintenance Act, which 
provides for a weekly allowance to be paid by the husband to the wile 
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under an order made b}’ a magistrate, is amended by increasing the 
amount from $io to $20 a week (c. 44). The Mothers* Allowances Act 
provides for the pa^m ent of an allowance to widows, or the wives of 
inmates of the hospitals for the insane or of permanently disabled men. 
The person receiving an allowance must be the mother of at least twd 
children under fourteen years of age and they must be living with her. 
She must be resident m Ontario and a British subject. The Act is to be 
administered by a provincial commission and local boards. If in the 
opinion of the local board the mother is a proper person to have the care 
and custody of children, and has not adequate means to care for them 
without assistance, an allowance may be made to her — one-half the amount 
being paid by the municipality and one-half by the Province (c. 8g). 

Surveys. — ^The Survey's Act, 1920, is a technical statute, comprising 
the result of a careful revisiofi and consolidation of the former statutes 
on the subject (c. 48). 

Assessment. — Exemption from taxation of income from personal 
earnings is increased, in the case of householders or heads of families, 
from $1,700 to $2,000 ill cities and towns and from 81,400 to $1,700 in 
other municipalities. In the case of other persons, the exemption is 
increased from $700 to $1,000 in cities and towns, and from $500 to $800 
m other municipalities. A further exempiion of $200 for each dependent 
child under eighteen years of age is provided for (c. 63). 

Public Libraries. — ^The revised Public Libraries Act provides additional 
and more elastic facilities for the establisliment of free public libranes. 
It also authorizes every municipal council to levy and assess a special 
rate for public librar}^ purposes sufficient to produce an amount not 
exceeding 50 cents per capita of the inhabitants of the municipality 
— subject to increase in certain special cases. This limitation, based upon 
population, is substituted for the former limitation, which was based 
upon the amount of total assessments for taxation purposes (c. 69). 

Tewerance ” Legislation. — ^The Dominion Parliament in 1919 
adopted an amendment to the Canada Temperance Act, providing that 
m any provfnce '' in which there is at the time in force a law prohibiting 
the 5>alo of intoxicating liquor for beverage purposes ** its Legislative 
Assembly might request that a vote of the electors in all the electoral 
districts of th(? province should be taken for or against the following 
prohibition : ' That the importation and the bringing of intoxicating 
liquors into such province ma3^be forbidden. ' ** In the event of the majority^ 
of the voles being in favour of the prohibition, provision was fpade for 
the bringing of the prohibition into force in the province by Dominion 
Order in Council, The Province of Ontario having been, since the passing 
of the Ontario Temperance Act, 1916, a province in which the sale of 
intoxicating liquor for beverage purposes (other than native wines) has 
been forbidden, the Legislative Assembly in 1920 adopted the necessary 
resolution under the Canada Temperance Act, and, m anticipation of a 
vote favourable to the prohibition of importation, also passed the Liquor 
Transportation Act, 1920 (c. 80), with the intention of supplementing the 
Canada Temperance Act by making it an offence to transport liquor 
from one place in Ontario to ‘another, or to deliver liquor or receive 
delivery in Ontario for sale or consumption, subject always to the ex- 
ception in favour of native wines. The particular practice against which 
the Liquor Transportation Act was aimed was that known as '' short 
circuiting ** — that is, the sending of orders from Ontario to (sly) Montreal, 
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a^d thence retuincd to breweries and distilleries in Ontario to be filled 
in Ontario. The vote in Ontario took place in 1921, and the oppressive 
system under which the inhabitants of that Province live was completed 
by a Dominion proclamation bringing into force the prohibition of 
importation. The Legislative Assembly in 1920 also made a number of 
amendments to the Ontario Temperance Act with a view of '' strengthen- 
ing '' its provisions and assisting in its administration and enforcement 
(c. 78). 

Education. — Besides the revision and consolidation of the Public 
Schools Act and amending Acts, numerous other changes are made in 
the school laws (cc. 99-io.j). An annual sum of |6,ooo is to be awarded 
by the Minister of Education in the foim of scholarships to residents 
of Ontario for the purpose gf enabling them to pursue courses of study 
in France (c. 103). 

7. PRINCE EDWARD ISLAND. 

[Co^inhtited by W. E. Beniley, Esq., K.C.] 

Fifty-six Acts were passed during the year 1920, of which twenty-one 
were public in character, Most of the public Acts deal with local matters, 
such as taxation, public schools, impiovcmcnt of highways, agriculture, 
domestic animals, horse-breedtng, and the inspection of bees. 

Pariuership. — For the pujposc of promoting iimforniity of legislation, 
the Partnership Act, 1890, as enacted in England, was adopted, with some 
necessary modifications. This statute is now in force m all the Provinces 
of Canada except Quebec. In the last-mentioned Province the general 
law of paitncrship is governed by Articles 1(830-70 and 1893-1900 of 
the Civil Code of Lower Canada. 

Factors. — The Factois Act, 18(89, enacted by the British Parliament, 
was adopted. This statute has been adopted by all the provinces of 
Canada except Manitoba and Quebec. In Quebec, Articles X735-54 of 
the Civil Code of Lower Canada arc based upon the former Biitrsh legis-. 
lation, superseded in the United Kingdom by the F actors Act of 1889. 

Legitimation, — C. 12 enacts as follows : 

If the parents of any child heretofore or heroa[tc‘r boin out of lawful 
wedlock have heretofore intermarried or hereafter iniermany, such child 
shall for all purposes be deemed to be and to have been legitimate from 
the time of birth. 

Nothing m this Act shall affect any right, title, or interest in or to 
property, if such right, title, or interest has vested in any person : 

(a) Prior to the passing of this Act in the case of any such inter- 
marriage which has heretofore taken place, or 

(b) Prior to such intermarriage in the case of any such mtermarriage 
which hereafter takes place. 

8. QUEBEC. 

[Contributed by the Hon. Mr. Justice Fabre Sitrveyer.J 
Acts passed— 166 : Public— 84 ; Private— -82. 

Annex to Montreal Court House.— It must not cost, including the 
acquisition of the land, more than $2,000,000. The land acquired, 
if not purchased amicably, shall be expropriated under the Quebec 
Railway Act, but the sole arbitrator shall be the Quebec Public S^ervice 
Commission (c. 4). 
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Montreal Uiiiversity Grant. — A sum of not more than $1,000,000 
payable by annual instalments of $200,000 each, may be paid to did m 
the establishment of a university at Montreal (c. 8). 

Post-graduate Courses in Paris. — Five annual scholarships of S 1,200 
each may be granted for the purpose of helping students to follow post- 
graduate courses in Paris, France, the conditions of such scholarships to 
be published in the Quebec Official Gazette (c. 9). 

Standard Time. — In that part of the Province which lies east of the 
meridian of sixty-eight degrees west longitude, it is reckoned as four hours 
behind Greenwich time : in that pai't of the Province which lies west of 
such niendian, live hours (c ii). 

Quebec Public Service Cominissioii (c. 21) — It replaces the Quebec ' 
Public Utilities Commission dealt with in s 3 of c. 3 of Title 4 of the 
Revised Statutes, 1909 It cpnsists of threa members, appointed by the 
Cabinet for ten years, but removable for cause. No commissioner can 
hold any office or carry on any employment inconsistent with his duties, 
nor bold any stock or secuiit^* m any public service, nor Jiave any interest 
in any device which may be used for the purpose of any public service. 
The President of the Commission must give Ins attention exclusively 
to his duties as siicli, and follow no other occupation. The Secretary of 
the Commission holds office during pleasure 

The jurisdiction of the Commission •extends to all matters within 
the jurisdiction ot the Railway Commit too of the Executive Council ; 
to ail questions relating to the transportation of goods on the lines of 
any tramway company ; to all matters Vvilliin the jurisdiction of the 
[Minister of Public Works and Labour, to whom it is substituted, and 
mentioned in ss. 6592 to G396 of the Revised Statutes ; to contestations 
regarding tolls of public services ; to disputes between public services 
and municipalities vvxth legard to the use of railways or watercourses by 
the former, 01 to the placing of rails on public roads, or to the extension 
of services; to all questions of municipal administration referred to it 
• by the Uabinet , to all contestations as to the right of floating timber on 
rivers, lakcis, or streams ; to expropriations for municipal purposes, in 
the cities of Quebec and Montreal. 

T4e commissioners may summon, swear, and hear witnesses and 
experts, inspect propci ties under the control of public service, and 
require the production of documents If a public service disobeys the 
orders of the Commission it may send a certificate of such disobedience 
to the Attorney-Gencial, who, after the publication of a pul^lic notice 
thereof in the Quebec Official Gazelle, may take action to dissolve the 
public service or to annul the letters patent incorporating it. 

An appeal lies to the Court of King's Bench (appeal side) from any 
final decision of the Commission upon any question as to its jurisdiction 
or upon any question of law, except on expropriation matters ; but such 
appeal can be taken only by permission of a judge of that Court given 
upon petition presented to him wilhm fifteen days from the decision (c. 21). 

Taxes upon Mon-commercial Oorporations. — By c. 24 the provision of 
the Revised Statutes regarding taxes upon commercial firms, partner- 
ships, or corporations are extended to those which are not commercial. 

Montreal University. — ^The Montreal Branch of Laval University 
becomes a distinct corporation, comprising faculties of theology, law, 
medicine, philosophy, letters, sciences, vetennary medicine, dentistry, and 
pharmacy, wffiich are merged (c. 38). ■ . - 
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Venereal Diseases. — A committee of three members of the Superior 
Board of Health is entnisted with the adoption of all useful measures 
respecting the tieatmcnt of venereal disens(.‘s (r 58). 

Students at Law who have been on Active Service. — Those who, ad- 
mitted to the study of law in January 1020, or piior theieto. liavc been on 
active military or i^aval service during the war, may b(‘ admitted with only 
two years of clerkslii]) if tlu'v have otlierwise complied with the require- 
ments of the Council of tlic Bai, and lake the Bar (wammation not later 
than July 1923 (c. 63). 

Companies Act (c. 72), — ^TIic Act is divided into three parts : I. Com- 
panies incorporated by letters patent. 11. Com]->am(\s mcoiporated by 
an Act of the Legislature. Ill Coipoiations 01 associations having no 
share capital, incorporated by letters patent. * 

Part I does not apply •to railwa^^ insurance, 01 trust companies. 
Publication of the letters patent 111 newspapci's is no longer requiicd. 
Letters patent may authoiize the issue of shaics without nominal or par 
value. Such authorization, however, is subject to restrictions to ensure 
that shareholders and third paitics who hav(' business dealings with such 
companies are sufficiently protected. Companies may amalgamate by 
complying with certain formalities. A company which has achieved its 
object may obtain a cancellation of its charier without winding-iip 
pioccedings. Notice of the head office of a company, or of any change 
therein, must be published im the Official Gazeflc, A ci editor of the com- 
pany, before proceeding against an individnal shaieboldc'r who has not paid 
his calls, must apply to the company, which, to avoid iRiuidation, shall ' 
call in the instalments necessary to satisfy the crc'ditor’s claim. Comjianics 
may purchase their own preferred stock. Prefeiu'd stock certiiicatcs 
must contain full information as to the light of pndcaied stockholders. 

The letters patent may authorize a company to issue share wan ants, i 

or certificates to bearer transferable by delivery whicfi may be accom- ^ 

panied by coupons representing future dividends, llic bearer of share 
warrant ma}^ upon surrendering his ccitiiieate, b(' registered as a share- ‘ 
holder. Reduction of a company's capital must be apjnoved by the 
Provincial Secretary, if a creditor objects thereto Bondholders arc 
entitled, on payment of a small simi, to obtain copnes of the trust-deed. 
Directors are authorized to distnbute unissued stock iii hei2of dividends, 
when there are profits, or to ciedit shareholders on uujiaid balances due 
on their shares. Profits may be utilized as additional capital The 
assets of a company which has achieved its object may be distributed 
among its shareholders, after publication of a notice in the Oficial Ga’^Mte. 

In the absence of any date fixed in the letters or by-laws, annual meetings 
shall take place on the fourth Wednesday of January, or, should same be a ' 
dies non, on the next juridical day. A detailed balance-sheet, not more 
than four months old, must be laid before the shareholders at every such 
meeting. A register of mortgages and charges must be kept, and remain 
open for inspection, dunng business hours. If a shareholder has reason 
to believe that it is in the common interest that an inspection be had, the 
Provincial Secretary may, upon application, oidcr such inspection, the 
costs of which shall be borne by the applicants, unless the Provincial 
Secretary directs the same to be paid by the company. The appoint- 
ment of auditors, whose powers and duties arc fully stated, is obliga- 
tory. In addition the company is bound to forward every year*, to 
the Provincial Secretary, a statement giving a summary of its affairs. 
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One duplicate is returned for examination by sharehoMers and bond- 
holders. ^ ^ ^ ^ « 

Part II requires no comment. It contains provisions similar to those 
of Part I, except as regards such changes as can be made by companies 
incorporated by letters patent. 

Part III allows the incorporation by letters patent of persons seeking 
objects of a national, patriotic, religious, philantliropic, charitable, 
scientific, and the like character, but without pecuniar}^ gam. Part I 
of the Act, except the incompatible sections thereof, applies, mntatis 
mutandis, to such companies, regarding which there are also a few special 
•provisions. 

Protestant Cemeteries. — If such a cemetery has fallen into a dilapidated 
and discreditable condition, an Order in Council may appoint persons, 
not less than five in numbeif, for the pur|»se of assuming the control, 
maintenance, and management thereof, but without interfering with the 
ownership of it (c 73) 

Autliorizatioii of Married Women. — A wife separat^id from bed and 
board may now alienate her real estate with the authorization of a judge, 
after having served a notice of such application upon her husband, at liis 
last known address (c 78) 

Organization 0! the Civil Courts fc 79)^ assented to February 14, 1920, 
came into force by proclamation July 24, 1920. It does not materially 
differ, except m phraseology, from c 76 of iihe statute of 1919, which it 
repeals, and winch wns summarized in the preceding volume. 

Disorderly Houses. — The use of any building for disorder!}^ purposes 
may be stopped by injunction The judge may close such building for a 
period of not more than a year. The operation of such judgment may be 
suspended upon a bond being given, which bond may be forfeited if the 
building is misused. Leases for disordeily purposes are null and void. 
This statute has been declared constitutional by the Court of Appeals 
(c. 81). « 


* 9. SASKATCHEWAN. 

, [Coninhutcil hy R. W. Shannon, Esq., K C ] 

^Acts passed* Public—79 ; Private — ro. 

Eevised Statutes. — The Commission appointed in 1917 to revise and 
consolidate the statutes completed its labours in October 192Q, and the 
revision and consolidation, intituled, “ The Revised Statutes of Sas- 
katchew’'an, 1920,'' w*as brought into force on November 10 by an Act 
‘ assented to on that date The statutes, which have been arranged in 
appropriate groups, number 213 chapters running to 2,852 pages, and 
are contained in three volumes. In an appendix, published as a separate 
volume for the sake of convenience, are found certain constitutional 
and other Acts affecting the Province (Schedule I ), while Schedules II., 
III., and IV. show respectively (i) the history and disposal of Acts ; 
(2) the Acts and parts of Acts repealed from the coming into force of the 
Revised Statutes ; and (3) tlie Acts and parts of Acts omitted from the 
consolidation but remaining unrepealed. 

The 1920 session produced the smallest bulk of current legislation 
for many years, but some important amendments were enacted. 

lleetioES* — The provisions of the Saskatchewan Election Act relating 
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to the procedure to be followed in making and revising lists of voters for 
elcctoi*al divisions and pails of electoral divisions included within the 
limits of any city or any town having a population of at least 2,000 were 
repealed (No. 14). Under this procediiie K'gistrars were appointed 
annually, if necessaiy, for each of thCwSe divisions and poitions of divisions. 
The registiais divided their divisions into polling subdivisions and 
appointed deputy legislrars to act lor one or more subdivisions. Regis- 
tration sittings were held by the deputies foi the ]>urposc of receiving 
applications lor legistration of voleis, and lists of applications weie 
prepared, published, transmitted to the Clerk of the Executive Council, 
and piinted, A judge of the district Court acti'd as nwising officer for 
one or more electoral divisions and appointed a lime and place for holding 
a Comt oi Revision. Complaints were heaul and lists were revised by 
the judge, and the complct(iW.l lists sent to^ the Cleik of the Executive 
Council and printed. 

The procedure laid down for the picparatiou of voters' lists for electoral 
divisions and por|.ions of electoral divisions not included in lliose before 
described is simpler and, in consequence of the above amendment to 
the Act, now applies to all electoral divisions. Briefly it is as follows : 
The returning officer, upon receipt of a wiit of election, subdivides the 
division into polling subdivisions. Failing appointmentby the Lieutenant- 
Governor in Council, the rcturmfig oilicer appoints enumerators to prepare 
lists of voters tor one or morej)oliing subdivisions. The lists are prepared 
and published, and a time and place are flxetl by the enumerator for 
hearing complaints. Tlic lists arc then nwist'd, couecti'd, and certified 
by the enumerator and delivered befoie polling comn unices to the deputy 
letinning officer for the appropriate })olling sul)di\nsiou 

Succession Duty. —No succession duty is now leviable on moneys 
received or receivable under a contiact ol insurance^ oflei'ied by the 
deceased on his lilc if such moneys aie jiayable to his hither, mothei, 
husband, wife, child, daughter-in-law, or son-in-iaw, and the aggregate 
amount of such moneys does not exceed $5,000 (No. 22). 

King’s Bench. — An amendment to the King’s Btmch Act (No 25) 
provides that no action shall be brought in Saskatcliewan for damages 
in respect ol a tort committed outside the Piovincc, except by hpoadl 
leave of the Court or a judge 

Evidence. — No. 28 amends the Saskatchewan Evidence Act by the 
insertion ot a subsection providing that, notwitlisiandmg the provisions 
of zny staj:ute imposing penalties, whenever in any action or proceeding 
the evidence of the defendant, or of the husband or wile ol the defendant, 
is taken at the instance of the adverse party, no sentence of im]:)risonmcnt, 
other than such as may be imposed for default in payment of a fine or 
penalty or for non-compliance with an order, shall be pronounced. 

It will be noticed that this enactment docs not go so far as s. 3 of 
Lord Brougham's Act, which provides that nothing therein contained shall 
render any person charged with an ■ oflence punishable on summary 
conviction a compellable witness against himself. 

Fatal Accidents.— A revision and consolidation of tiic Fatal Accidents 
Act is enacted in No. 29. The original Act, which embodied the provisions 
of Lord Campbell's Act, 9 and 10 Viet, c. 93, did not contain the ainciid- 
ment to the latter Act, passed in 1864, covering cases in which the de- 
ceased leaves no executor or administrator and cases in which an executor 
pr administrator fails to commence proceedings within six months after 
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the death. The Act as revised provides for these contingencies. Another 
new section enacts that where any of the beneficiaries are infants andVhei e 
in such case the executor has agreed on a settlement of a claim or action, 
either the executor or the defendant may, on ten days' notice to the 
opposite party and to the Official Guardian, apply to a judge of the Court 
of King's Bench sitting in chambers for an order confirming the settle- 
ment, and that, if the settlement is so confirmed, {he defendant shall 
be discharged from all further claims. 

Land Titles. — An amendment to the Land Titles Act provides for 
payment into Court of mortgage moneys in the absence of a mortgagee. 

•In this case these moneys were formerly paid to the Provincial Treasurer. • 
Another amendment, made in consequence of the Dominion Bankruptcy 
Act, sets forth the procedure by which a trustee in bankruptcy may apply 
to be registered as owner of any land, mortgage, or incumbrance belong- 
ing to the bankrupt By a further amendment an owner of land, against 
which an execution has been filed in error, the execution debtor being a 
person of the same name as himself, may have the execution removed 
by simple notice in writing to registrar stating that the person giving 
the notice is not the execution debtor. Errors of this kind are due to the 
fact that the execution creditor is not required to specify the lands to be 
made subject to the writ. On receipt of the notice the registrar notifies 
the execution creditor that the execution* shall not affect the land referred 
to in the notice after the expiration of twenu;' days unless in the meantime 
the creditor files with the registrar a judge’s order continuing the execution 
in effect bc3^ond that period. Formerly the owner of land had to file 
with the registrar an affidavit stating that he was not the execution debtor 
(No. 30). 

Homesteads. — S. 7 of the Homesteads Act empowers the wife of a 
homesteader to file a caveat to protect her rights 111 the homestead. By 
No. 31 it IS provided that, where the wife has not filed a caveat, a trustee 
in banicruptcy, acting m good faith, who proceeds to sell the lands, shall 
not be liable m damages at the suit of the wife if it subsequently appears 
that the Idnd sold was land in wbich she possessed homestead rights 

Companies. — No 33 inserts a new section m the Companies Act 
providing that, wheie the name of a company has been struck off the 
register and, \t the expiration of one year from the date of removal, the 
name has not been restored and no application for restoration is pending, 
the registrar may allow another company to be incorporated with the 
same name or to adopt it. , 

TeMcles. — No. 68 inserts a new section in the Vehicles Act providing 
that on convicting a person of driving a motor-vehicle while intoxicated, 
a magistrate may, in addition to any other penalty, prohibit the offender 
from driving a motor- vehicle for a period not exceeding one year, and may 
also order that the vehicle be impounded for a penod not exceeding one 
month. 

Temperance. — ^There are numerous amendments to the Saskatchewan 
Temperance Act (No. 70). The Liquor Commission is given entire 
administration of the Act. Small defects in the principal Act are reme- 
died and fresh provisions arc added for its better enforcement. 

Mechanics’ Liens. — ^No claim for a mechanics’ lien can now be regis- 
tered where the amount claimed as due, or the aggregate of the amounts 
claimed as due by a number of persons with united claims, does not exceed 
150 (No. 72). ' 
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Workmeifs Compensation. — By No. 73 the Saskatchewan Government 
is#bronght withm the scope of the Act ; a workman '' cmplo}^!! othcT- 
wise than by manual labour is entitled to the benefits of the Act il lus 
annual remuneration does not exceed $2,000 (formerly $i,<Soo) ; and tlic' 
maximum amount of compensation recoverable has been laiscd from 
$2,000 to $2,500. 

10 NEWFOUNDLAND. 

[Coniribuied by Tim Hon. the Minister ok Justice ] 

Co-operative Building Association ~C. 5 is “An Ad^ rc'speetiiig tluv 
Dominion Co-operative Building Association, Limited “ This Act confers 
certain privileges upon the Dominion Co-operative Building Association, a 
company incorporated to relieve the hoiising#situation in St John's. The 
Government guarantees 5 per cent, on the paid-up capital of the company 
for twenty years from January i, 1920 ; also gives the company free entry 
for ail constructigin and budding materials and machincr}/ for twenty 
years from January i, 1920 The Government has the right to nominate 
one-third of the directors of the company 

Statute Law Revision.— C, 16 is “ An Act respecting the Effect and 
Application of certain Acts subsequent to the Consolidated Statutes of 
Newfoundland (Third Series).'* '‘The Statute Laws of the Colony having 
been consolidated up to and including 1916, it became necessary to pro- 
vide for the application of legislation passed subsequent to the second 
session of 1916, which repealed, amended, or had reference to the laws so 
consolidated. This enactment was passed so that all such appeals, 
amendments, and references should be held to apply to the provisions of 
the Consolidated Statutes (Third Scries). 

Agriculture. — C. 19 is “An Act to amend Section 9 of Chapter 139 of 
the Consolidated Statutes of Newfoundland (Third Scries), entitled, * Of 
the Encouragement of Agriculture.' " An amendment onabhug the 
Minister of Agriculture and Mines to spend tlnrty thousand dollars 
annually in connection with-an Experimental Station and Model Farm. 

Dogs. — C. 23 is “ An Act to amend Chapter 143 of the Consolidated 
Statutes of Newfoundland (Third Senes), entitled, * Of the Keeping of 
Dogs.' " This amendment of the Keeping of Dogs Act makrs it unlawful 
for any person but a police constable to kill any dog Sheplicrd dogs 
when properly trained and so certified by the Department of Agriculture 
and Mines,, may be kept in any area in which the keeping of dogs is 
prohibited. 

Fisheries. — C. 25 is “An Act to regulate the Exportation of Salt 
Codfish." This Act provides for the creation of a Codfish Exportation 
Board, made up of the Minister of Marino and Fisheries as chairman 
and of six licensed exporters of codfish, four of these being appointed 
by the Governor in Council and two by the Exporters of codfish. 
Three constitute a quorum. The duties of the Board are to advise 
the Governor in Council as to the exportation and marketing, and 
particularly to recommend regulations regarding licences, conditions and 
terms of sale abroad, prices, maximum quanhties which may be exported. 
Such regulations when approved by the Governor m Council and published 
in Gazette have the force of law. Exportation is pioliibitcd except iindcu 
licence, for which a fee of fifty dollars is fixed and ten cents per quintal 
export tax. The licence shall be in force for a year and may be suspendccl 
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or cancelled by the Governor in Council for cause. The Minister of I^arine 
and Fisheries has to convene m September of each year a meeting t)f 
codfish exporters to discuss with the Board all matters relating to the ex- 
portation of codfish for the ensuing season. S. 7 confers on the Governor 
m Council the power of appointing Trade Commissioners, and on the 
Minister of Manne and Fisheries the power to authqjrize research work 
in connection with the Colony's fisheries. The penalty for shipping or 
attempting to ship codfish in contravention of the rules made under the 
Act IS the value of such codfish including export duty. C. 26 is '' An 
Act to provide for the better obtaining of Information respecting the 
Codfishery." This enactment throws on the master or owner of every 
vessel engaged, in codfishing on arrival at any port in the Coloii}^ from 
the Codfishery the duty of reporting to the Department of Marine and 
Fisheries the quantity of qmntals of fish board such vessel, giving 
description of fish and into what qualities it is intended to be cm eel 
under a penalty of not less than ten and not more than one hundred 
dollars. Licensed exporters of codfish shall report ti> the Minister of 
Marine and Fisheries monthly the quantity and quality held in store, 
verified by affidavit, under a penalty of one thousand dollars. The 
Minister cannot publish this information so required in detail, but the 
sum-total shall be given to the President of the Board of Trade for the 
use of the trade A penalty is provided for publishing false information 
or statistics respecting the quantity of cod£sh caught or held in store. 
Provision is made for appeal to the Supreme Court. C. 27 is “ An Act 
to provide for tlie Standardization of Codfish." The object of this Act 
IS to improve the rndhods of cuimg codfish. Power is conferred on the 
Governor in Council to appoint a Commission of not less than five and 
not more than eleven persons, the Minister of Marine and Fisheries 
being one, and cx-ofjlcio cliaiiman. The duties cast on the Commission 
arc to submit regulations to the Governor in Council for the improvement 
of the manlier in which codfish is pieparcd for maiket, from the 
catching of the fish to tlie production of the finished article ; the 
establishme'^it of grades, inspection, markitig of packages, lading in 
vessels, cairiage, the establishing of standards, fixing of prices between 
different qualities, and fixing of penalties for breach of any of the 
regulations. All rules under the Act after appioval by the Governor 
in Council and fifteen days after pulilication in Gazette have the force of 
law. 

Seal Fishery* — C. 28 is An Act to amend Chapter 162 oi the Con- 
solidated wStatiiles of Newfoundland (Third Senes), entitled, ' Of the 
Prosecution of the Seal Fishery.' " An amendment of the Prosecution 
of the Seal Fishery Act to ensure the better carrying out of the pro- 
visions of that Act respecting the sufficiency, quality, and quantity of 
food supplied the crews and the cleanliness of sleeping-quarters The 
enforcement of the provisions of the Act are entrusted to an inspector 
appointed annually by the Governor in Council for each steamer prose- 
cuting the Seal Fishery. The Public Flealth Officer is given power to 
make rules governing the proper care and maintenance of tlie sleeping- 
quarters of the crews. S. 3. pi-olubits the killing of seals after April 20 
in any yc*ar. 

Beavers.— C. 30 is An Act respecting the Preservation of Beavers." 
Beavers iiaviiig liccm closely protected for several years, they increased 
and multiplied so rapidly in some localities as to cause serious damage 
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bv flcsfcocling, TMs Act was passed to confer on the Governor in Council 
by proclamation the power of creating areas m which the killing of 
beavers shall or shall not be lawful, and to make regulations regarding 
the hunting, killing, etc., and close seasons. No beavers are allowed 
to be killed" except under licence issued by the Minister of Marine and 

• Fisheries to bona-fide trappers. Only the Department of Marine and 
Fisheries may deal in or export beaver-skins. The profits arising from the 
sale and exportation are to be appropriated to a fund to be named the 

State Insurance Fund.^' The Governor in Council is given power to 
affix penalties for breaches of the Act where none provided. 

* Education.— -C. 35 is An Act to amend ' The Education Act.' •' 
This Act creates a Department of Education to be presided over by a 
Minister appointed by the Governor in Council under the Great Seal. 
The Governor in Council rnay also appoint a Deputy Head, and such 
other officers as aie required for the conduct of the business of the 
Department. S 3 confers on the Governor in Council power to establisli 
a Normal Schod, to appoint a Principal of said school, to fix the 
salaries of the officials of the Department and the staff of the Normal 
School, and to order an annual census of clnldren between the ages of 
six and fourteen. 

S. 4 defines the powers of the^Minister. 

S. 6 defines the duties of the different superintendents. 

A Board to be known a^ “ The Advisory Board " of the Department 
of Education is to be constituted, consisting of twelve members, six of 
whom shall be appointed by the Governor in Council from the six leading 
denominations, three by the Teachers' Association, and the three Super- 
intendents of Education are to be members of the Board e% ojjicio. The 
members hold office for three years, but are eligible for reappointment 
or re-election. S. 13 defines the powers of the Advisory Board. 

S. 15 deals with the establishment of the Colleges which are already 
in existence. # 

S. 16 deals with the appointment of a Board of Directors for Roman 
Catholics lor male and female colleges. 

S. 60 of the Education Act, 1916, dealing with the np]K)intmcnt of 
Superintendents, is amended by S. 18 of this Act, so that Ihere may be 
but one Superintendent for Roman Catholic Schools instctid of two. 

S. 19 gives power to the Governor in Council to appoint an Assistant 
to the Superintendent of Roman Catholic Schools. 

S. 2 1"* confers on the Governor in Council power to appoint eleven 
supervising Inspectors on denominational lines, whose duties are to visit, 
supervise, examine, and report upon all schools assigned to them by the ^ 
proper Superintendent. 

S. 23 of the Act defines the duties of the Supervising Inspectors in 
greater detail, 

S. 22 deals with the appointment of Supervising Inspectors, their 
qualifications, moral character, etc. They are to be appointed on proba- 
tion for two years, and if their work should prove satisfactoi y the appoint- 
ment may be made permanent. 

S. 24 deals with the salaries of Superintendents and Assistant Super- 
intendents. 

S. 26 makes a slight alteration in the pension to be paid to teachers 
who have retired through age or ill-heaith. 

S. 27 deals with finance. It increases the general grant to $815,810.23. 


I 
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This sum to be apportioned, allocated, distributed, and expencl^d on 
denominational lines in the manner set forth in the various subsections 
of this section. The Education Act is so amended by S. 28 as to take the 
Department out of the control of the Colonial Secretary. 

S. 30 gives power to the Minister to apportion to any school which shall 
raise a sum of money for the purpose of providing a* library the sum of 
$20 to be expended m the purchase of books. 

Highways. — C. 40 is An Act respecting the Maintenance of Certain 
Public Roads.'' The Governor in Council under this Act has power 
to appoint a Road Commission consisting of ten persons. The Com- 
mission has power to make, construct, maintain, repair, and improve 
roads in the Districts of St. John's, Harbor Main, Brigus, Harbor Grace, 
Carbonear, Trmit}^ Bay de Verde, and Ferryland, and portions of the Dis- 
trict of Placentia; and for* this purpose the Commission is entrusted 
with the functions, powers, rights, etc , of Road Boards. The scale of 
fees respecting motor-cars and motor-vehicles is increased. These fees 
are to be paid to the St John's Municipal Council, and are to be expended 
by the Commission in road-making machinery, m road repairing, and 
building. The Governor in Council is authorized to pay to the Commis- 
sion each year a sum of money equal to one-half of the registration fees 
paid in that year provided the total argount does not exceed $10,000. 
The powers of the Commission are limited under s. 7 to any expenditure 
or indebtedness in excess of its revenue. Tiie Commission has to furnish 
the Minister of Public Works every year with detailed accounts of receipts 
and expenditures The Commission has to pay out of its funds $5,500 
annually to the Municipal Council, as well as all amounts received as regis- 
tration fees on motor-trucks Tlie fees payable run from |io on motor- 
cycles to $75 on 30 horse-power motor-cars. 

Oommemoration Day. — C. 42 is '' An Act to provide for the observance 
of Commemoration Day." This Act sets apart the first Sunday in the 
montli^of July as Commemoration Day, so that the deeds and sacrifices 
of those men and women of this Colony who took an active part in the 
Vite war shall be kept in remembrance with honour and respect. 

Enemy Aliens. — C. 43 is " An Act concerning Former Enemy Aliens." 
This is a copy of an Imperial Act, passed for the purpose of prohibiting 
former enem^ aliens from landing in this Colony for three years, and 
from acquiring property for a similar period, dr any interest iij any 
land, or any interest in any industry, or any share or interest in a 
company registered in this Colony, or share or interest in a British ship 
registered in this colony. No former enemy alien can be employed as 
master, officer, or member of the crew of any British ship. A penalty 
- of I500 or imprisonment for six months, or both fine and imprisonment, 
is imposed for a contravention of the Act. 

Women’s Patriotic Trust Fund. — C. 45 is “ An Act to incorporate the 
Women's Patriotic Trust Fund." During the War the women of New- 
foundland, under the name of The Patriotic Association of the Women 
of Newfoundland," collected money to provide comforts for soldiers and 
sailors on active service, and at the termination of the war held consider- 
able money unexpended. This Act was passed at the request of the mem- 
bers of the Association to enable them to pass over the Ijalance to trustees 
appointed under this Act. The funds of the Association arc now vested 
in the trustees, and are to be expended in the erection of a Recreation 
Hut for soldiers and sailors now or hereafter to be accommodated in the 



REVIEW or LEGISLATION, i()2o. 


^8 


1 'uberciilosis Hospital at St. John's, or, on iho coinpletion ol llic work of 
the Association, in assisting children of soldiers and sailois to aitciid any 
school, college, or university, or to learn a trade, or to become fitted for 
the practical work of life. Trustees may expend not only the intcicst 
but the capital in their discretion, and may invest the funds in certain 
specified securities.^ They may also make by-laws, rules, and regulations 
respecting the internal government of the trustees and th(' carrying out 
of the objects of this Act, and may pay expenses of workiiig the Trust out 
of the moneys vested in them, and when the purposes lor which the Trust 
is created are fully cairied out tlie Trust is dissolved 

Profiteering. — C. 4 y is ''An Act to check Piofiteeiiug." This is 
mainly a copy of an English Act passed with the same objc'ct m viewi 
It appoints a Food Control Board, and conleis on the Boaid C(u1am 
powers regarding the inveistigation of ;^mces winch would yield a 
reasonable profit 

Under s. 3 the Board is required to take proceedings against persons 
charging a price yielding an unreasonable profit. Penal lies are piovided 
for violations of orders of the Board, or giving false information The 
chairman and every managing diicctor of a compan\' may be guilty of 
an offence under this Act, unless he proves that it look place without his 
knowledge or consent. The Board has power to require evidence on oath. 
Articles for export are exempl: from the operation of this Act. The 
Governor m Council may appoint local committees which shall have the 
same powers as the Board appointed under this Act, and the Board 
may make regulations as to the constitution, powers, and procedure of 
committees. Members of the Board or of any committee are not quahfKxl 
to act in any case where the}/- are trade competitors of the person against 
whom a complaint is under investigation. Penalty is provided against 
any seller who unreasonably refuses to sell S. 15 piovuk^s that the 
proceedings before the Board or any commit Lee shall be held in public. 
An appeal to the Supreme Court is allowed upon giving seven days' 
notice. % 

« 

II. BERMUDA. 

[Contributed by Sir Reginald Gray, K C , Speaker of the Iloitse of 

Assembly,] 

Acts passed — ^45. 

O-aols. — Under No. 10 a prisoner emplox'cd on public works is credited 
with not more than one sIiiDmg per day to an amount not exceeding £20, 
the total sum being paid to him on the termination of his sentence. 

Immigration. — No. ii materially extends the mtorprelation of " pas- 
senger " m the pnncipal Act of 1902, so as to include, inler aim, prosfitutes, 
persons whose passage has been paid by a society or employer, those who 
have advocated publicly the overthrow by force of the Government ol 
the United Kingdom, etc. 

Aviation. — No 13 incorporates the Bermuda and West Atlantic Avia- 
tion Company, Limited, and, subject to* certain coiKliiions, grants to 
the company the sole right for five years to erect and maintain hangars, 
landing stations, fuel stations, and aerodromes in the colony for the use 
and accommodation of aircraft for commercial purposes, and the exemp- 
tion for five years from import duty of all aircraft, machinery, tools, fuel, 



and supplies imported by or for tlie company for use in connection with 
its aviation opeiations in Bermuda. ^ * i ♦ 

PoMce. — No. 14 provides for the increase and reorganization of the 
Police Force, and makes substantial increases to the salaries of its members. 
Hospital. — No. 15 makes provision for the administration and mainten- 
ance Qf the King Edward VII Memorial Hospital erected in memory 
of his late Majesty and in commemoration of Ins illustrious reign. 

Scholarships. — No. 20 increases to £200 the annual value of the two 
Bermuda Scholarships established in 1905 with the object of enabling 
candidates for the local Rhodes Scholarships to have two years' education 
out of Bermuda prior to going to Oxford University. ^ 

Development of the Colony. — No. 25 confers on the Bermuda Develop- 
ment Company, Limited, a local corporation, power to purchase or 
acquire compulsorily a tract of land comprising about 500 acres for the 
purpose of developing ^the tourist and hotel business in the Colony. 
Under a previous Act (No. 19) of the same session the company was given 
extensive powers to carry on the business of hotel-keepers and proprietors 
of places of amusement, recreation, and sport, including golf-courses, 
tennis-courts, and out-door sports of every description. 

Leave 0! Absence. — No. 28 regulates the granting of leave to public 
officers,' as the Colonial Office Regulations on the subject were not applic- 
able to this Colony. The length of vacatidli leave varies according to the 
grade in which the officer is included, there bqing three grades. 

Public Health. — No 32 is an elaborate Act which consolidates and 
amends ten previous Acts on the subject, and was the most important Act 
of the year. 

Currency. — No. 40 provides that any British currency note, which has 
ceased to be legal tender m the United Kingdom, shall cease to be legal 
tender in Bermuda after a date fixed by the Governor by proclamation. 

Foreign Banks. — No. 43 precludes such banks as are defined in the 
Act from commencing or carrying on business in Bermuda except under 
a licence to be issued and renewed annually under the authority of the 
Governor. The expression foreign bank " includes : {a) any individual 
banker carrying on business, who is not a natural-born British subject ; 

(b) any, banking or trust company incorporated or whose head office is 
in any foreigUi country; (c) any banking or trust company incor- 
porated in or whose head office is in the United Kingdom or in any British 
Dominion or Colony, but of which more than half the shares or stock 
shall be held by persons other than natural-born British subjects^ 


III. AUSTRALASIA. 

I. COMMONWEALTH OF AUSTRALIA. 

[Contributed by Sir Robert Garran, K.C.M.G.] 

Acts passed — 56. 

The bulk of the legislation passed in 1920 dealt with matters arising 
out of the war and the transition from war to peace. Some rather irn- 
portant amending Acts were passed ; also new measures dealing with air 
navigation, alieiis, industrial peace, and the estabhshment of an Institute 
of Science and Industry. 

4 
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Air Navigation. — ^Thc Air Navigation Act, 1920 (No. 50 of 1920), 
^aulfeorizes the ‘making of regulations to give ciioct to the Paris Conven- 
tion for the Regulation of Aerial Navigation and to pi'ovide lor the control 
of air navigation in the Commonwealth and the Tdiitories nndei its 
control. 

Aliens. — ^Thc Aliens Registration Act, 1920 (No. 99 of 1920), places 
on aliens rcsidcntin the Commonwealth and aluns enleiing Common- 
wealth the obligation of becoming registered under ihe Act. Alitiiis 
resident in the Commonwealth may eflect tegistiaiion hy giving notice 
in the prcsciibed form to the neaie.st aliens legislration olficer. Aliens 
entering the Commonwealth on an oversea vessel innsl attend in ])erson 
before an aliens registration officer on board the vessel at the first port 
of call in the Commonwealth Aliens resident in the Cnnimonwealtli 
must also notify the ncargst aliens rcgistiation officer in regard to any 
change of abode or change of name. Foreign Consuls and their staffs 
and certain other persons are exempt from tlic Act 

Audit. — ^The^Audit Act, 1920 (No. 23 oi 1920), makes a number of 
amendments to The Audit Act, 1901-1917. The main amendment deals 
with the duties of the Auditor-General in regaid to the auditing of returns, 
cash-sheets, vouchers, etc. The principal Act contained detailed direc- 
tions in regard to this matter, but this provision has now been superseded 
by a short general provision fvffiich leaves more to the discretion of the 
Auditor-General. It direct^ him to audit the documents referred to, and 
to ascertain two things, namely (i) whether the moneys disbursed were 
legally available for, and applicable to, Oie service or purpose to wliich 
they have been applied or charged, and (2) whether the provisions of the 
Constitution and of the Acts and Regulations relating to public moneys 
have been complied with. The Act also empowers the Auditor-General 
to admit cei’tain vouchers where he is satisfied that they have been com- 
pletely checked and examined by departmental' officers. The provisions 
in regard to the giving of receipts have been made less stringent,^and the 
giving of receipts for salaries and allowances is no longer required, dr 
certificate by the officer making the payments being sufficient. 

Canteen Funds. — ^The Australian Impeiial Force Canteens Funds Act, 
1920 (No. 3 of 1920), provides for the distribution ol surplus moneys of 
canteens established in connection witli that Force. Th^sc moneys and 
certain other moneys are to form a fund to be vested in trustees appointed 
by er under the Act. The trustees arc charged with llic duty of tcceiviiig 
and considering applications from the widows and oiphans, widowed 
mothers," and other immediate dependents of deceased solcliera, and from 
disabled soldiers, for assistance and benefits. Advisory Committees 
must be appointed in ^ each State and an annual report furnished to' 
Parliament. 

Customs. — ^The Customs Act, X920 (No. 41 of 1920), deals with the 
problem of assessing the value of goods for duty having regard to iliic- 
tuations in the rate of exchange. The Act provides that the Minister 
may, upon the recommendation of the Coranionwcalih Hoard of Trade, 
direct that the value of goods for duty be calculated according to the 
'' Bank rate of exchange or the “ Mini par latc of exchange?' The 
“ Bank rate of exchange " is defined as '' the rate of exchange on London 
at which commercial transactions are settled between two countries/' 
and the '' Mint par rate of exchange " as “ the standard value of the coins 
of any country as compared with the pound sterling in gold coin/' Direc- 



AUSTRALASIA: COMMONWEALTH OF AUSTRALIA 51 


tions by the Minister tinder the Act are subject to disallowance by cither 
House of Parliament. * * • 

ImmigratiQn. — ^The Immigration Act, 1920 (No, 51 of 1920), amends 
the Immigration Act, 1901-1913. The list of prohibited immigrants 
is supplemented by the addition of idiots, imbeciles, and insane persons, 
persons who advocate the overthrow by force or violence of the Govern- 
ment of any civilized country or who advocate certain other specified 
doctrines of a similar character, or belong to an organization which 
advocates such doctrines, and persons over sixteen years of age who are 
not in possession of a passport. For a period of five years and thereafter 
.until the Government otherwise determines, persons of German, Austro- 
German, Bulgarian, or Hungarian parentage and nationality and Turks 
of Ottoman race are also prohibited immigrants. Arrangements may 
be made with other countries for the ex^ption of citizens of those 
countries from the provision in regard to passports. Immigrants may 
be deported within three years after their arrival in Australia if they are 
convicted of crimes punishable by imprisonment for ojie year or longer, 
and in certain other circumstances. 

Judiciary.— Under the Judiciary Act, 1903-1915, the Full Court 
of the High Court could not give a decision affecting the constitutional 
powers of the Commonwealth unless it was concurred in by a majority 
of the justices of the Court. The Judiciliry Act, 1920 (No. 38 of 1920), 
provides that a decision may be given in ^uch cases if at least three 
justices concur in it. 

Industrial Peace. — The Industrial Peace Act, 1920 (No. 21 of X920), 
as amended by the Industrial Peace (No. 2), 1920 (No. 55 of 1920), makes 
an addition to the legislation dealing with the prevention and settlement 
of industrial disputes. It does not supersede the Commonwealth Con- 
ciliation and Arbitiation Act, but provides additional machinery for 
dealing with the problem of industrial unrest, so far as the Commonwealth 
has p«%ver to do so. The Act expressly states that it is to be read and 
construed subject to the Constitution, and where any section is construed 
as in excess of the powers given by the Constitution it is nevertheless 
to be regarded as valid to the extent to which it is not in excess of those 
poweiiB. “ Industrial dispute '' is defined as including [infer alia) any 
dispute in relation to employment in any industry carried on by or under 
the control of the Commonwealth or a State. 

Provision is made for the establishment of a Commonwealth Ccuncil 
of Industrial Representatives, consisting of a chairman and an even num- 
ber of members (not less than six nor more than eight). The chairman 
is to be chosen by agreement between the representatives of employers 
and employees In default of agreement he %vill be appointed by the 
j Governor-General. Employers and employees will be equally represented 
on the Council, and the rnembers of the Council will receive such remunera- 
tion as the Governor-General directs. Meetings of the Council may be 
convened by the chairman whenever he thinks fit, or when requested by 
the Minister or by a majority of the members. The Council will have 
power to consider matters and tendencies in any part of the Common- 
wealth leading or likely to lead to industrial unrest ; to inquire into, and 
declare its opinion on, any matter brought before it by a member or 
referred to it by the Governor-General ; to confer with persons or associa- 
tions in regard to matters affecting the prevention or settlement, of indus- 
trial disputes ; to appoint committees for the purpose of inquiry or con- 
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fcrence ; to summon persons belore the Council or a committee (or the 
piirpese pf conlerence or of giving cviJenco ; and to make reports to 
the Governor-Geneial concerning any industrial matter. 

In addition to the Commonwealth Council of Indusiiial Representa- 
tives the Act provides for the establishment of District Councils of 
Industrial Representatives in each State or part of the Commonwealth. 

^ These District Coifircils will be constituted and convened in the same way 
as the Commonwealth Council, and their powers, within their own spheres, 
will also be similar. 

In addition to the Commonwealth Council and the Disliict Councils, 

^ the Governor-General may appoint Special Tnlnmals Jor the pievention 
, Or settlement of any industrial dispute or disputes Tliesc tiibimals 
will be constituted on the same lines as the Councils. They may deal 
with disputes referred to them by the parties, and with ceitain other 
divSpiites, but they must not deal with any dispute in respect of which a 
plaint is pending before the Court of Conciliation and Arbitration. They 
will have power to inquire into all matters relevant to the dispute from 
: the point of production to the final disposal of the commodity ; but no 

trade secrets may be disclosed except with the consent of the owner ' 
thereof, and evidence regarding such matter may be taken in private. 

' For the purpose of preventing or settling industrial disputes, any Special 

; Tribunal, or the chairman thefeof, or the Minister or any person author- 

; , ized by the Minister, may qonvene compulsory conferences, which may 

i' be held in public or in private, at the discretion of the person or Tribunal 

I summoning the conference. 

I In connection with the settlement of industrial disputes of which 

; they have cognizance, and in addition to other powers conferred under 

! ^ the Act, the Special Tribunals will have all the powers which the Court 

» ' ’ of Conciliation and Arbitration has in regard to disputes within its cog- 

! nizance ; their awards may be enforced as awards of that Court, and agiee- 

I ments may be made between the parties and filed with the Industrial 

! ■ Registrar as if they were agreements made under the Commonwealth' 

’ Conciliation and Arbitration Act. a 

' In connection with any Special TiibiinaJ, Local Boards may be 

I ‘ appointed to exercise jurisdiction vithin such limits as may be prci^ciibitl 

! by regulation or defined by the Special Triliiinal. Thcs<^ Local Boards 

I , : / will consist of a chairman and one representative of the employers and 

j employees. A Local Board may determine any industrial dispute re- 

i ferred to it by the parties or by the Special Tribunal in relation to which 

it was appointed. In regard to hearing and determining disputes, varying 
j| its awards, and enforcing its awards, a Local Board will occupy practically 

[j the same position as the 'Special Tribunal ; but any determination by the * 

I Board will be subject to review by the Special Tribunal 

I ‘ When an alleged industrial dispute is referred to a Special Tribunal 

or Local Board any party may apply to the High Court for a decision 
on the question as to whether an inter-State dispute exists or is tin eat- 
' ened, impending or probable, A similar application may be made to the 

High Court in regard to any point of law arising in relation to the dispute 
' or to any proceedings in connection with at. Such applications may be 

heard and determined by a single judge, whose decision will be final and 
' without appeal 

I Awards and orders made by Special Txibiinals or Local Boards must 

I ‘ not be,' challenged or questioned in any Court, but the chairman of any 
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such Tribunal or Board may himself remit any point of law to the.Hi^Ii 
Court for determination. , 

Nationality —The Nationality Act, 1920 (No. ^8- of 1920), repeals 
the Naturalization Act, 1903-1917, and substitutes new provisions. In 
regard to the naturalization of aliens, the Act adopts Part IL of the 
British Nationality and Status of Aliens Act, 1914, as amended by the 
Act of 1918. It also contains general provisions copied from the British 
Act in regard to the definition of a natural-born British subject, the 
national status of married women and infant children, and the loss of 
British nationality. The procedure to be followed by applicants for 
•naturalization is substantially the same as that required by the repealed 
Act. 

Note Issue, — ^The Commonwealth Bank Act, 1920 (No. 43 of 1920), 
transfers the control and isstie of Australian Notes from the Treasurer 
to the Commonwealth Bank. Provision is made, however, for the re- 
transfer to the Treasurer in time of emergency of the control and of 
responsibility for the whole or part of the note issue. • 

Parliamentary Allowances. — The Parliamentary Allowance Act, 1920 
(No. 19 of 1920), increases the allowance payable to members of the 
Commonwealth Parliament from £600 to £ 1,000 per annum. 

Passports. — ^The Passports Act, i920.(No. 46 of 1920), requires all 
persons leaving the Commonwealth to have passports visdd or indorsed 
in the prescribed manner, but persons under sixteen years of age and 
certain other specified persons are exempt from this requirement. Pass- 
ports must contain a personal description sufficient for identification and 
must have photographs attached. Persons entering the Commonwealth 
may be^ required to give up their passports, and no alien seaman may be 
discharged in the Commonwealth unless he lodges with an authorized 
officer his passport and any certificate of nationality or other official certifi- 
cate establishing his nationality and identity which is in his possession. 

Pifeiic Service. — ^The Arbitration (Public Service) Act, 1920 (No. 
28 of 1920), deals with the terms and conditions of employment of officers 
and employees of the Public Service. The Arbitration (Public Service) 
Act, 1911, authorized these officers and employees to form associations, 
which* upon being registered as organizations, could submit questions 
relating to the terms and conditions of employment for determination 
by the Commonwealth Court of Conciliation and Arbitration. ThQ Act 
ot 1920 does not affect the provisions relating to the formation and regis- 
tration of associations, but it removes the function of determining ques- 
tions relating to employment in the Public Service from the Court of 
Conciliation and Arbitration to a Public Service Arbitrator specially 
appointed to deal with these matters. Any organization may submit 
to the Arbitrator a claim relating to salaries, wages, etc. The Arbitrator 
must then forward a copy of the claim to the Public Service Commissioner 
£lnd to the Minister of any Department affected, and these persons may 
lodge objections. If no objections are lodged he must determine the 
claim m favour of the claimant organization. If objections are lodged 
the Arbitrator must call a conference, presided over by himself, of repre- 
sentatives of the parties. Following on this conference and after heaiing 
such evidence as he requires on matters not agreed to at the conference, 
he must determine the claim. Any of the parties mentioned may at 
any time apply for a variation of any determination, and the procedure 
on such applications is similar to that already described. 
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Tlje Arbitrator has power to summon witnesses and take evidence on 
o3tth. He may refer any claim or application to a person authorized by 
the Governor-General for investigation and report, and may^ appoint 
assessors to advise him in relation to any claim or application. All 
ddterminations must be laid before Parliament, and determinations which 
are not in accord with existing laws or regulations may be disallowed by 
either House, 

Quarantine. — The Quarantine Act, 1920 (No. 47 of 1920), amends the 
Quarantine Act, 1908-15. The most important alteration of the law 
is that which empowers the Commonwealth Government to supersede 
quarantine measures under State Acts when an emergency exists 
which makes it necessary to do so. The Act also contains several 
amendments making the provisions of the principal Act applicable to 
aircraft. 

Repatriation. — ^The Australian Soldiers Repatriation Act, 1920 (No. 

6 of 1920) repeals the provisions of the Australian Soldiers Repatriation 
Act, 1917-18, and the War and Pensions Act, 1914-16 (see Journal 
of the Society of Comparative Legislation, vol. xvi, p. 70, vol. xviii, p. 95, 
Third Series, vol. i, p. 56, and vol. li, p. 36). The provisions of these 
Acts have been amended in some directions and enacted in one Act. 
The most important alteration qf the law is the substitution of a Repatria- 
tion Commission consisting of three paid members and charged with the 
general administration of thcTAct in place of the old Commission consisting 
of seven members acting in an honorary capacity, and possessing only 
advisory functions, the general administration of the Act being in the 
hands of the Minister. Property previously vested in the Minister is 
now vested in the Commission, which is a body corporate, capable of 
suing and being sued; but the Commission is still subject to the control 
of the Minister, and before exercising any power which involves the ex- 
penditure of more than £s,ooo it must submit its proposals for, and obtain, 
the approval of the Minister. 

In the case of the State Repatriation Boards also the Act provides ' 
for the substitution of three paid members for seven honorary members. 
No alteration has been made m regard to the granting of assistance and 
benefits to soldiers and their dependents, but the benefit of these provisions 
has been extended to mothers and step-mothers of Australian soldiers 
bornput of wedlock. In regard to pensions, the powers and duties of the 
Commissioner of Pensions and the various deputy commissioners have 
been transferred respectively to the Repatriation Commission and the 
Repatriation Boards in the various States. No pension is payable in 
respect of injuries intentionally self-inflicted or injuries arising from a 
breach of discipline. The scale of pensions payable under the Act has 
been altered so as to provide for increased pensions in sonic cases, and the 
Act provides for a special pension of £8 per fortnight to men who have 
been blinded or totally and permanently incapacitated as the result of 
war service. 

Science and Industry. — ^Thc Institute of Science and Iiidustiy Act* 
1920 (No. 22 of 1920), provides for the establishment of a Commonwealth 
Institute of Science and Industry, whidi fs to be a body corporate con- 
sisting of the Director, and to have power to sue and be sued and to hold 
and acquire property. The powers and functions of the Director are as 
follows : 

{a} The initiation and carrying out of scientific researches in connection 
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with, or for the promotion of, primary or secondary industries in the ' 
Commonwealth ; * • 

. (6) The establishment and awarding of industrial research student- 
ships and fellowships ; 

(c) The making of grants in aid of pure scientific research ; 

(^f) The recognition or establishment of associations of persons engaged 
in any industry or industries for the purpose of carrying out industrial 
scientific research and the co-operation with, and the maldng of grants to, 
such associations when recognized or established ; 

{e) The testing and standardization of scientific apparatus and 
instruments, and of apparatus, machinery, materials, and instruments 
used in industry ; 

(/) The establishment of a Bureau of Information for the collection 
and dissemination of information relating ♦to scientific and technical 
matters; and 

(g) The collection and dissemination of information regarding indus- 
trial welfare and questions relating to the improven^ent of industrial 
conditions. 

Advisory bodies may be appointed in each State to assist the Director, 
and he is directed to co-operate, as far as possible, with existing State 
organizations. Officers may be appointed under the Act for such periods 
and subject to such conditions as may*be prescribed. All discoveries 
and inventions made by these officers become*11ie property of the Institute, 
but bonuses may be paid to them for such discoveries and inventions. 
The Director may arrange for the carrying out of special investigations 
by the Institute and for the payment of fees in regard thereto, and, unless 
he has agreed to the contrary, he may publish information in regard to 
any matter investigated by him. 

Territories. — The New Guinea Act, 1920 (No. 25 of 1920), authorizes 
the Governor-General to accept a mandate for the government of the 
terrifv?siies and islands formerly constituting German New Guinea, and 
makes provision for the government of that territory under the name of 
the Territory of New Guinea. The Act provides for the appointment of 
an Administrator and such officers as may be necessary. Until Parlia- 
ment makes other provision, the Governor-General may make Ordinances 
for the governifient of the Territory. These Ordinances must be laid before 
Parliament, and may be disallowed by either House. 

Express provision is made for the edrrying out of guarantees in regard 
to the prohibition of the slave trade and of forced labour, the ^control of 
the traffic in arms and ammunition, the supply of intoxicating Hquor 
to the natives, the military training of the natives, the establishment of 
military or naval bases or other fortifications in the Territory, and the free 
exercise of all forms of worship, etc. The Act also provides that an annual 
report must be sent to the Council of the League of Nations. 

Treaties. — ^The Treaties of Peace (Austria and Bulgaria) Act, 1920 
(No. 40 of 1920), makes provision for carrying out the treaties of peace 
with Austria and Bulgaria, so far as the Commonwealth is affected. 

War G-rataily. — ^Tiie War Gratuity Act, 1920 (No. 2 of 1920), as 
amended by the War Gratuity* Act (No. 2), 1920 (No. 17 of 1920), provides 
for the payment of a gratuity to persons who served with the Australian , 
Naval and Military Forces during the war. Returned nurses are entitled 
to the benefits of the Act ; also Imperial Reservists who when called up 
for service were dona fido resident in Australia, The amount of the 


56 REVIEW OF LEGISLATION, 1920. 

gratuity is based on length of service. In the case of solclicis embarked 
bfdore November 10, 1918, the gratuity is calculated at the rate of x$. 6 d, 
(or each day's service, and in the case of those who embarked after 
that date and of certain members of the Naval Forces who did not serve 
on a sea-going ship the rate is is. per day. The Act contains detailed 
provisions deahng^with the method of calculating the period of service. 
In most cases the^ period is from the date of embarkation or of taking 
up duty on a sea-gomg ship imtil June 28, 191Q. 

Wlicre the eligible person dies (whether before or after the commence- 
ment of the Act) before payment of the gratuity or is mentally unfit 
it may be paid to his dependents. Except in certain specified cases 
the gratuity is not payable in cash, but in Treasury Bonds maturing not 
later than May 31, 1924, and bearing 5| per cent, interest free of income- 
tax. 

War Precautions. — ^The War Precautions Repeal Act, 1920 (No. 54 
of 1920), repeals the War Precautions Act, 1914-18, and makes provision 
for certain matt<^rs arising out of this repeal, such as the continuance 
for a limited period of the War Precautions Regulations relating to the 
control of coal and of wharves and to the registration of companies, 
firms, and businesses. 

The Act also authorizes the Prime Minister to enter into certain 
arrangements in regard to the marketing of primary products. Under 
the Act British subjects amving from overseas may be compelled to 
make an oath or affirmation of allegiance before being pcmiitted to land, 
and may be deported if they are afterwards found to have said or done 
anything in violation of that oath or affirmation. The Act also deals 
with unlawful assemblies in the vicinity of Parliament House and with 
seditious statements, etc. 

Another provision requires agents of oversea companies and firms 
to furnish annually to the Collector of Customs certain information 
in regard to such companies or firms. Regulations may bo madK^ndcr 
the Act dealing {inter aha) with the publication of books, pamphlets, 
etc,, purporting to be records of the services of any NavaPor Military 
Expeditionary Force raised in the Commonwealth, the publication 
of newspapers or periodicals in a foreign language, and the use cf the 
word Anzac.'' " 


2. NEW SOUTH WALES. 

[It is hojjed to publish the Summary of Legislation in the next Review.] 


3. QUEENSLAND. 

[Coniribided by the Hon. Littleton E. Groom, M.A., LL.M., and 
J. F. Gamble, Esq., B.A., LL.B.] 

Acts passed — 12. 

Owing to the 1919 session of the Parliament extending into 1920, 
and to the holding of elections, the amount of legislation passed during the 
1920 session was small. 

Agrictdtare. — ^The Wheat Pool Act of 1920 (ii Geo. V., No. 4) authorizes 
the appointment of a State Wheat Board consisting of representatives 
of wheat-growers in the State to deal with the marketing of the wheat 
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harvest of the season 1920-21, and makes provision for extending the 
Act by Proclamation to subsequent crops. This Board has power^to sell 
or arrange for the sale of wheat, to employ such agents as are necessary, 
to arrange for financial accommodation, and to set aside and store wheat 
for seed. As a general rule, no wheat can be sold or purchased except 
through the Board. All wheat must be dehvered iri the name of the 
grower, and the Board must grade the wheat and pay the grower forf.a.q. 
wheat at the rate of gs. per bushel seaport basis ; but the Board does not 
pay for the wheat in cash. Upon delivery of the wheat it issues a certifi- 
cate to the grower and makes advances thereon from time to time until 
the full amount is paid. No wheat can be gristed without the authority 
of the Board, and provision is made for the registration of liens on wheat 
and for the making of regulations dealing with meetings of the Board, the 
making of contracts for the«sale of wheat, •and other matters arising in 
connection with the administration of the Act. 

Banking. — ^The Commonwealth Bank Agreement Ratification and 
State Advances Act of 1920 (xi Geo. V, No. 5) ratiiies an Agreement 
made between the Commonwealth Bank and the Government of the State 
of Queensland with respect to the transfer to the Commonwealth Bank 
of the business and assets of the Queensland Government Savings Bank. 
The functions of the Savings Bank Commissioner in regard to State 
Advances are transferred to the Treasurer, and for this purpose the Act 
incorporates the office of Treasurer as a Corporation Sole by the name of 
the “ State Advances Corporation/' The Agreement in relation to the 
transfer to the Commonwealth Bank of the assets and business of the State 
Savings Bank is set out in the Schedule. 

Local Authorities. — ^The Local Authorities Acts Amendment Act of 
1920 (ii Geo. V, No. ii) makes a number of changes in the system of 
local government. The franchise for elections of members of Local 
Authorities has been widened and the right to vote at such elections 
extSHed to all persons whose names are on the Electoral Roll for the 
election of members of Parliament. All persons on the Roll must vote 
or send to Jthe Returning Officer a valid and sufficient excuse. The chair- 
man of the Local Authority (who in the case of a town or city is the 
Mayer) instead of bemg chosen by the members of the Local Authority, 
will be elected at the same time as the Members of the Local Authority 
and on the same franchise. The chairman may authorize works which 
in his dpinion are urgent provided the cost does not exceed £20 or such 
amount as the Local Authority may determine. The po^i^-ers of the 
Local Authority in regard to houses unfit for occupation have been 
extended. The Local Authority may serve notice on the occupier of 
any such house requiring him to purify, repair, or alter the house or to 
cause it to be pulled down. In case of default the person notified will be 
liable to a penalty of los per day during which the default continues, and 
in the last resort the Local Authority may cause the house to be pulled 
down or destroyed and may recover from the person in default the 
expenses incurred. 

The Act increases the power of Local Authorities to levy General Rates 
and authorizes them to remit rates in the case of incapacitated returned 
soldiers, persons suffering from industrial diseases as defined by the 
Workers' Compensation Acts, and persons in receipt of invalid or old-age 
pensions. In the case of farm land adjacent to a town or city, if the land 
is not in demand for residential purposes and more than half of it is 
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cultivated annually for purposes of food production, llie Local Authority 
may itidnce the ’General Rate. The provisions in regard to borrowing 
money have been altered. Under the previous Act twenty rate-payers 
affected could, on payment of a deposit of £10, demand a poll in regard to 
any proposed loan. The present Act requires 10 per cent, of the electors 
of the area aflectcd to make such demand and abolishes llie condition 
requiring a deposit! The Act increases the powei of a Local Authority 
to borrow in cases where, owing to circumstances beyond tlic control of 
the Local Authority, the amount borrowed lor any paiticiilar work has 
proved inadequate. 

Miscellaneous. — Other Acts were passed amending the Liquor Act,- 
the Mining Acts, and the Income-tax Act. 

4. SOUTH AUSTRALIA. 

[Contrihuiei by A. J. Hannan, Esq., M A., LL.B., Parliamentary 

Draftsman, South Austraha.'\ 

In all, forty-three Acts were passed by the South Australian Parliament 
during the 1920 session. Of this number, five Acts were purely private 
in character ; three dealt with Appropriation and Supply ; and three 
(Nos. 1419, 1431, and 1433) were*of administrative interest only. No. 1.^129 
authorized an increase m the«Government subsidy to the Police Pensions 
Fund, and No. 1432 raised the limit of rating power of the Rcnmark Irriga- 
tion Trust. No. 1435 authorized the carr5dng out of a huge water-con- 
servation scheme. These Acts will not be dealt with in this Summary, 
There wcie two semi-private Bills taken up by the Government and treated 
as public matters, and both dealt with private charities: The Lady 
Kintore Cottages Act (No. 1430) makes provision for the taking over by 
the Adelaide Benevolent and Strangers’ Fiiend Society, Incorporated, of 
the administration of the trusts concerning certain cottages knoytii as 
the Lady Kintore Cottages, which had been purchased by private sub- 
scription for the use of indigent widows and deserted wives and their 
families. The other semi-pnvate Act, Succession Duties (Peter Waite 
Benefactions) (No. 1422), provides that certain gifts of real and pCFSonal 
property to the Adelaide University by Mr. Peter Waite, of 'Glen Osmond, 
to accrue after his death, are to be free of succession duty. 

FciSt"War Legislation. — ^The Discharged Soldiers Settlement Act 
Further Amendment Act (No. 1439) makes an important amendment in 
the Act of The same title passed last year. That Act conferred upon the 
Minister power to acquire compulsorily any large estate ” for the 
purpose of soldier settlement It contained a provision whereby the 
owner of any large estate, a portion of which was to be acquired, could 
require the Minister to take all the lands belonging to him which adjoin 
or are occupied together with the desired portion. This Act provides that 
where the owner avails himself of this right and requires the Minister to 
take the whole of the estate and the Minister does not desire to do so, 
the Minister may revoke his notice of intenlion to acquire and may 
withdraw the proceedings altogether, and the owner is to have no claim 
against the Minister by reason of the giving of the notice or of its 
revocation. 

The War Terms Regulation Act (No, 1^48) prohibits the use for 
business purposes, or in connection mih the nomenclature of private 
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residences, boats, vehicles, or institutions, of any of the terms "" Anzac/'' 
Aussie,'' '' Returned Soldier," Returned Sailor," Repatriation#" 
" Australian Imperial Force," " A J F," or of any other word or expression 
associated with the recent war which is declared by the Governor to bp a 
'' prohibited word " for the purposes of the Act. As a direct method of 
enforcing the Act, the Registrar of Companies is directed to refuse registra- 
tion to any company or firm in the name of which is included any prohibited 
word. The Act was passed in pursuance of an agreement between the 
States for uniform legislation on these lines. 

Wheat Marketing and Transportation Act (No. 1426). This Act con- 
.tinues the scheme for pooling and marketing the Australian wheat crop 
for each season rendered necessary by the effects of the war, this time 
expressly in collaboration vath the Commonwealth and the States' of New 
South Wales, Victoria, and Western Australia*. The objects of the Act are 
twofold and are sufficiently set out in the preamble to the Act. ‘ The first 
part of the preamble reads : " Whereas owing to the continuance of the 
great scarcity of the means of transportation which jresulted from the 
existence of d state of war the satisfactory marketing of the Australian 
wheat harvest of the season 1920-21 is endangered : And whereas 
certain Ministers of the Crown of the States of New South Wales, Victoria, 
South Australia, and Western Australia have in a conference held for the 
purpose outlined a proposed scheme for concerted action by the Govern- 
ments of the said States, m co-operation with the Government of the 
Commonw^ealth of Australia, if it agrees to co-operate with the said 
Governments, or, failing such co-operation, then independently of the 
Government of the Commonwealth, for utilizing on a fair basis the means 
of transportation available and for the marketing of the said harvest at 
prices based on those obtainable on the overseas wheat market, with 
certain deductions : And whereas it is expedient to empower the Govern- 
ment of South Australia to join with the said Governments . . etc, 
The*Sbcond part reads : " And whereas, during the year ending on the 
thirty-first day of December, nineteen hundred and twenty, the Minister 
in exercise 'of his powers under the Wheat Harvest Acts, 1915 to 1919, 
has sold to various millers wheat for gristing into flour for Australian 
consumption during the said year, and may, during the remainder of the 
said year, sellto millers further wheat for the like purpose : And whereas 
it is desirable that flour gristed from such wheat, and whether remaining 
in the possession of millers or disposed of by them, shall not be accumu- 
lated for the purposes of sale after the expiry of the intended consumption 
period. ..." 

The first purpose of the Act is achieved by the same scheme that has 
already been explained in previous summaries of legislation in dealing 
with Acts of similar title, with the exception that the Minister, instead 
of being merely the agent or bailee of the grower for the purpose of market- 
ing, under this Act buys the wheat straight out from the grower and be- 
comes the absolute owner. The defect of the old method was that the 
Minister was liable to actions for negligence in his capacity of bailee of 
the wheat pending sale. At the end of the war a great quantity of old 
wheat was stacked at variou'^ ports and railway stations awaiting ship- 
ment, and this had suffered deterioration through a mice plague and a 
weevil plague. An action has actually been begun against the Minister, 
claiming very heavy damages for alleged negligence in storing and pro- 
tecting the wheat. 
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The scheme for effecting tlic other purpose of the Act, set out in the 
COTclMing lines of the preamble above quoted, may be shortly outlined 
as follows : The Minister appoints a return day '' on which every person 
holding flour exceeding one-half ton in weight must make a return to the 
Minister of the flour held by him on that day* The wheat equivalent of 
this flour was purphased by the miller or baker required to make the 
return at 7s. Sd. per bushel. The Minister on the return day fixes the price 
of wheat for gristing into flour for Australian consumption at some higher 
rate (9s. was actually fixed). The holder of the flour then becomes 
liable to pay to the Minister the difference bet’ween the value immediately 
r prior to the return day of the wheat equivalent of his flour and its 
value at the price so fixed by the Minister. The scheme thus discoiirhges 
the accumulation of stocks of flour, and renders the holding of them for a 
rise in price altogether nugatory; anyincrease must be paid to theMiiiister. 

Financial— City of Adelaide Municipal Loan Act Amendment Act 
(No. 1445). This Act increases the Adelaide City CounciFs power of bor- . 
rowing for certain specified works, such as street paving, from £125,000 
up to an amount not exceeding the sum that would result from a rate of 
ten shillings in the pound on the assessed annual value of the rateable 
property within the city of Adelaide. The reason is the inadequacy of 
the previous amount in view oi the great rise in prices of material and 
labour due to the war. 

TI;ie Public Purposes Loan Act (No. 1438) authorizes the raising of 
loans to the amount of £12,605,550 by the issue and sale of Inscribed ' 
Stock or other public securities for the purpose of various public w»'orks. 
The main items arc £.i| ,000,000 for the settlement of discharged soldiers on 
the land and £3,200,000 for the provision of homes, mainly for discharged 
soldiers. The Main Roads Fund Act (No. 1424) authorizes the raising 
by the same means of £150,000 for the reconstructing of the main roads of 
the State, which have been allowed to fall badly into disrepair during the 
war'. 

The Taxation Act Further Amendment Act (No. 1434) repeals the ex- 
emption from income-tax of income derived from land no? exceeding 
. £x,ooo unimproved value, and declares that the tax on such income is to 
be first payable in respect of income for the financial year ^919-20.*' The 
exemption was an anomaly and relieved from payment 01 income-tax a 
number of farmers, orchardists, and dairymen who earned fai^y large 
incomes from their land. The super-tax of 25 per cent, imposed on income 
by the AetjOf 1919 is continued in respect of 'income for the year 1919-20. 

Industrial — Industrial Code (No. 1453). This Act consolidates the 
existing legislation on industrial matters, with some important amend- - 
ments. Only these amendments are here mentioned. The Act repeals 
all the pre-existing Factories and Industrial Arbitration Acts, but most 
of their provisions are re-enacted. The Act is very voluminous, running 
to 135 pages. 

1. The Act .extends the right of access to the Industrial Court to 
daily- and weekly-paid employees in the service of the Govc^rnment and of 
the South Australian Railways. This is a very far-reaching provision 
and was strongly opposed in Parliament on the ground that its effect 
would be to do away with any effective contror by Parliament over the 
annual Estimates of Expenditure, Parliamentary control is considered to 
have been preserved by s. 48 (i), which provides ; No award or order of 
the Court shall, as regards Public Service employees or Railway employees, 
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come into force or have any effect whatever until after such award or 
order has been laid before both Houses of Parliament, ahd in case^ suc]i 
award or order provides for the payment to such Public Service employees 
or Railway employees of increased wages, prices, or rates, or piece-work 
prices or rates, until the money for the payment thereof has been appropri- 
ated by Parliament for that purpose : Provided that upon such appropria- 
tion such award or order shall take effect as from thd* date fixed by the 
Court for the coming into operation of such award or order. 

2. It alloAvs the deduction from wages of the value of “ allowances,” 

i e. any allowance or concession or customary pa37ment in kind granted or 
made hy an employer to his emplo5/ees, and having an assessable monetary 
value. Allowances do not, however, include annual leave' and public 
holidays, long-service leave, uniforms, privilege tickets and passes, allow- 
ances or concessions granted ^to employees ^vhile in camp, or any other 
allowances or concessions prescribed by regulations. The amount that 
may be deducted as the value of allowances is fixed either by the Industrial 
Court or by an Industnal Board, whichev^er is adjudicating with respect 
to the particular industry. * 

3. The overlapping of State and Commonwealth Awards is prevented 
by providing that if any employees or any association of employees bound 
by a State award become subject to a Commonwealth award, the State 
award, so far as regards such employees, i§ to become null and void. 

4. Provision is made to deal with the dergarcation of callings. If any 
question arises as to the right of employees in any particular calling to do 
certain work to the exclusion of employees in any other calling, a Special 
Board is to be constituted for the purpose of determining the matter. 
This Special Board is to be representative of employers and employees in 
all callings interested, with the express qualification that no member of 
the legal profession may be a member. 

‘ 5. A new body is constituted under the name of ” The Board of In- 
dustr^% 4 ' two principal duties : Firstly, the scheduling and grouping 
of industries for the purpose of the appointment of Industrial Boards with 
respect to ihe various groups ; and seconc^lj^ the ascertainment and 
declaration of the living wage. The “ living wage ” is defined as being 
that %um sufficient for the normal and reasonable needs of the average 
employee living in the locality where the work under consideration is 
done or is to be done. If the living wage, when it has been declared, 
exceeds'tlie minimum wage fixed by an Industrial Board, this minknuni 
is to be automatically raised to the living wage ; if subsequently the living 
wage is reduced, the wage fixed by the Board automatically d<?creases to 
the amount declared to be the living wage or to the minimum fixed by 
the Board, whichever is the higher. The first mentioned function of the 
“ Board (the rescheduling and grouping of industries) was rendered neces- 
sary by the confusion and overlapping that had occurred under the old 
wages-board system owing to the creation of two classes of wages boards — 
craft boards ” and ” industry boards ” — having in many cases jurisdic- 
tion over portions of the same industry. A craft board ” was a board 
appointed for a calling in which the employees' business was not neces- 
sarily that of the employer, the Drivers' Board covering drivers 
employed in every class of business, or the Storemen, Packers, and Night 
Watchmen's Board covering, for instance, all night watchmen no matter 
by whom or iii what class of business employed. '' Industry Boards,” 
on the other hand, might be said to be boards appointed for those ia- 
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duRtries in. which the occupations of employer and employee were the same. 
4s aTostiU of the cn^ation oi these two classes of boards there was con- 
siderable conlnsion as to the relative iiirisdictions of the various boards, 
and in order to set the matter right Parliamciii has abolished all the old 
Wages Boards, and, before the new Industrial Boards are appointed to 
lake their place, the Board of Industry is to arrange the various industries 
into groups on soihc scientific and logical basis. 

6. As already mentioned, Industrial Boaicls are substiiuted for the 
old Wages Boards. These Industrial Boards aic to consist of a chairman 
and of four, six, or eight mcmbeis, equally repicseutatiwi ot employers 
and employees. Tliese rcprCvSentativo menibtu's, instead of lx‘ing appointed 
by the Minister, as in tlic case of the old Wages Boaids. aie selected by 
the President of the Industrial Court from among persons nominated for 
the positions by the majority of employer's and employees respectively. 
If no nominations are made, the President himself will undertake the 
selection unaided. This method has been adopted to avoid difficulties 
which cxperience^in connection with the administration of the old Wages 
Board system has shown to exist. 

Mines and Works Inspection Act (No. X444). This Act collects in 
one Act all the existing legislative provisions dealing with the inspection 
of mines and works and mining machinery in the interests of tlu' safet}^ and 
health of the miners, with such amplications and improvements as ex]s)cri- 
ence in the administration oi mining matters in this and other States has 
shown to be desirable. Most of the piovisions of the Act arc replicas of 
existing legislation in other States. The only amendment calling for 
comment is the raising of the age of youths who may be employed under- 
ground in any mine from fourteen years to eighteen years oi age. Under 
existing legislation girls and women of any age have been altogether de- 
barred from working underground, and this disqualification is continued. 

Social. — Advances for Homes Act Further Amendment Act (No. 1440). 
This Act authorizes the expenditure for the current financial year ocrff&mes 
for returned soldiers and working men of the sum of £1,200,000, and raises 
the maximum amount tha^ may be advanced to an individual for the 
purpose of providing him with a home for himself and his family from £500 
to £700. Until the passing of this Act no person was eligible for assistance 
who was in receipt of an income of more than £300 per ameum. This Act 
extends the limit, and makes eligible any person receiving up to £450 per 
annutn. The increase is due, of course, to the general rise in wag& arising 
out of the war. Until the Advances for Plome Acts passed in previous 
years, returned soldiers and dependents of deceased soldiers receive 
preferential treatment in certain directions. They are entitled, for ex- 
ample, to receive up to the full value of their house by way of advance 
from the State Bank, and not, as in the case of a civilian, up to four-fifths 
of the value only. This Act provides that any person v/ho is the parent 
of four children under sixteen years of age and who puts up a deposit of 
£25 is to be entitled to the same privileges and preferential treatment 
as a returned soldier, with the following differences : The loan is to be for 
a shorter term, and is to bear interest at the current rate and not, as in 
the case of a soldier, 4| per cent., and the property is not to be exempt 
from rates and taxes for five years, as in the case of the soldier. In all 
cases applicants for advances may deposit any money required of them by 
instalments, and' when the requisite amount has been deposited the Board 
may make the advance. This is to meet cases where an applicant wishes 
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to purchase or build a house, and the State Bank has no power to advance 
the full anioiint requirjsd, and requires the margin between the amount |t 
is prepared to advance and the value of the secunty to be made up by the 
applicant. Unless his application for an advance is refused, these instah 
ments are not repayable to the applicant without the consent of the 
Minister. This provision is made for the purpose of discouraging the de- 
positing of instalments vdth the Bank by persons who Ifave no real or fixed 
intentions of ultimately making an application for an advance, and to 
prevent the Board's offices being utilized as a substitute savings bank. 
The Board is authorized itself to underwrite the insurance on the houses it 
provides, with the sole qualification that the rate of premiums demanded 
must not exceed the average rate of premiums on fire-insurance companies 
carrying on business in the State. The result is a modified system of 
State insurance. ^ . 

Footwear Regulation (No. 1427). Some jeRTS ago, at a Premier's 
Conference, it was determined that uniform legislation regulating the 
manufacture and sale of footwear should be passed in the States of Queens- 
land, New South Wales, Victoria, and South Australia.* South Australia 
legislated promptly and the Footwear Regulation Act, 1911, was, passed, 
following on the lines of a draft Bill prepared by New South Wales. This 
1911 Act was not to come into force until a similar Act had been passed 
in New^ South Wales, Victoria, and Queensland. In 1916 an Act was 
passed in Victoria, largely similar to our igiii Act, but containing some 
minor difterences which were departures from the uniform scheme agreed 
upon in 1911. New South Wales and Queensland have not yet legislated, 
but it is very probable that any legislation passed hy those States will be, 
as far as possible, uniform, with the Victorian legislation. Owing to this 
state of things it has been impossible to bring the South Australian Act 
into operation, and it has up to the present remained a dead letter. 
Uniformity of legislation with Victoria at least was urgently required, for 
most'ol South Australia's interstate boot trade is done with Victona. In 
the circumstances, it has been considered the wiser course to repeal the 
19 1 1 Act and to adopt the Victorian measure, and this is all that the Act 
under review does. 

In^poiinding Act (No. 1441) . This Act consohdates, with amendments, 
the previous Acts relating to the impounding of cattle trespassing on the 
roads or on private property, of which the principal Act was passed as 
long ago as 1858. The main scheme of the pre-existing law has nofbeen 
altered, and the amendments made are all directed to bringing the Acts 
into line with the practical every-day requirements of the pr&ent time, 
in accordance with the recommendations of the local governing bodies 
who administer the impounding law. 

Inebriates Act Amendment (No. 1423) amends the Inebriates Act, 
1908, whose object was to supply compulsory medical and other curative 
treatment to habitual drunkards in special homes or “ institutions " under 
Government control. This amending Act authorizes the order of com- 
mitment of an inebriate to an institution " under the principal Act to be 
made by two justices of the peace, or, if the patient voluntarily submits, 
by one justice. For one justice to have jurisdiction, however, the applica- 
tion must be made to him by the inebnate himself or by some person 
authorized by the inebriate whilst sober and fully understanding the nature 
of his act. At the present only a special magistrate or a judge of the 
Supreme Court may make such an order. The Act also makes provision 
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for voluntary patients to bo recoiveci, troafinl, and <Ietaiiicd in an institu- 
tion uiuliu' agrceuKait with the supouutendoni tluanof. The agreement is 
to have llu' saint' operation as if it were an order of commitment under the 
Aid, and as if the patient were the snl)ject of such an order. The object 
of allowing a voluntary patient to be received into an instilntion under 
agrcenK'ni is to avoid tlie ])ublicity ol attendance before a judge or special 
inagistiaie, the necessity for which has in the past discouraged many who 
would otherwise have takcni advantage of the Act. Onct' the patient has 
been received into an institution nndei the agreement he maybe treated 
and detained there even against liis wisli for the period agreed upon, or 
until he IS i'ured. Tins provision was found necessary because many^ 
vohmtaiy patients in the past liave, after the lapse oi a short jieriod, 
changed their mind and insisted upon being icieased befoie their cure 
had been piopeiiy etfccied. * ^ 

The Intestate Succession (Mother’s Share) Act (No. 1423) alters the 
law'' of intestate succession to this extent, that wircre a person dies after 
the passing of the Act leaving neither a lelict nor children, but leaving 
both a father and mother, his estate is to go to the father and mother 
in equal shares. In all other cases the law remains the same. The 
Act carries still further the policy of the Married Women’s Property 
Acts in putting husband and wife on an equality with regard to their 
property tights 

Tlie Licensing Act Amendment Acts (Nos. 1436 and 1449) make 
certain minor amendments in the licensing law. The former Act curtails ^ 
the houis for the supply of intoxicating liquor on Christmas Day, At 
present liquor may be lawfully supplied at any lime dining the period 
between midnight and two o’clock in the afternoon : this Act restricts 
the period to the tw^o hours betwwn nine and eleven o’clock in the morning. 
The latter Act makes provision for the surrender of leases of licensed 
premises which have been dclicensed either as the lesiilt of a local-option 
poll or of the refusal of the Licensing Court to renews the licence orrthe 
ground that the licensing of the premises is not requiied for the accom- 
modation of the public, or on some similar ground. It may bamentioned 
that in this State, unlike some of the other States, no compensation 
is payable cither by the State or from any other source to the persons 
interested' m any premises delicenscd by any such process.# 

The Lottery and Gaming Act Amendment Act (No. 1447) renders 
much-more stringent the law in this State wdth respect to betting ami book- 
making in a public place. These practices have long been uiiiawfiil in 
South Australia, but it has been found very difficult to stamp them out, 
partly by reason of the fact that the penalties hitherto operating have come 
to be regarded by the bookmakers as almost in the nature of a licence Ice, 
The penalties are accordingly made much heavier, and very high minima 
are prescribed. Any person suspected by the police of bookmaking on 
any racecourse or at any other public gatheiiug may be removed, and if 
he re-enters he is guilty of an offence. To offset this repression of the book- 
maker and to act as a solace to the .small punter thus deprived of his 
opportunity to '' back his fancy,” racing clubs using the totalizator arc 
compelled to provide half-crown totalizators in all stands and on the flat, 
and if they do not do so they may have their totalizator licence cancelled* 
At present, as a matter of piactice, the minimum amoimis that may be 
wagered on the totalizator arc, in the Derby Stand, five shillings ; and 
in the Grandstand, five shillings for the ladies and one pound for the men. 
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Dividends remaining in the totalizator unclaimed the persons entitled 
to them must be paid over by the racing clubs for the* purposes -of t|ie 
general revenue of the State. 

The Public Service Act Amendment Act (No. 1420) provides that 
persons entering the Government service after July r, 1920, and employed 
at daily or weekly wages or at piece-work rates of payment are not to be 
entitled to the long-service leave (four months for ever5^ ten years’ service) 
usually granted to public servants. This step is consequential on the 
extension to Government employees of the basic living wage recently 
declared by the Industnal Court with reference to the outside employees 
(i2s. 6 d, per day), and the adoption of the marginal differences m rates for 
skilled or partially skilled labour. The adoption of this policy involved 
the “ Assessment of Pnvileges,” % e. the assessment in terms of money of 
the advantages enjoyed by^ Government ^workers (not being salaried 
officials) which are not shared by those outside the Government service. 

Secret Commissions Prohibition Act (No. 1425). Tiiis Act was passed 
in pursuance of a resolution adopted at a Premier’s Conference in 1918 
to the effect that ''it is desirable that uniform secret* commissions laws 
should be passed by the States ” South Australia had already, in 1910, in 
pursuance of a similar resolution, passed a Secret Commissions Act which 
was to come into operation by proclamation. This proclamation was 
never made, for the reason that when the Act wus passed it was con- 
templated that uniform legislation would he passed by the other States, 
and that only after this had been done should the South Australian Act 
be proclaimed. Acts have now been passed in Tasmania and Victoria, 
but not in precisely the same terms as the 1910 Act. In this matter it 
has been considered highly desirable to have uniform legislation through- 
out the States ; and although our 1910 Act, if made operative, would have 
been adequate for all the purposes of the present Act, still in order to secure 
absolute uniformity and to give effect to the object aimed at by the resolu- 
tio3flr-of the Premiers’ Conference already referred to, it was decided to 
repeal the 1910 Act and substitute the present one. This is the sole reason 
for the present measure. The State legislation does not cover the whole 
field ; it^ is complementary to Federal legislation, which prohibits secret 
commissions in the course of inter-State trade and commerce. 

The Venei^pal Diseases Act (No. 1442) follows largely on the lines of 
the similar legislation passed by all the other States. South Australia has 
been tlie last to legislate on this matter. The Act provides for the com- 
pulsory treatment of venereal disease, and makes provision for a limited 
scheme of compulsory notification. The notification will prolfably be by 
nurnbers, but in no case will the patient’s name be divulged by the medical 
adviser unless he refuses or discontinues treatment before cure. In that 
case his name will be reported to the Inspector-General of Hospitals, the 
authority administering the Act. Every sufferer from venereal disease 
must either attend for treatment at a prescribed hospital or submit him- 
self for treatment by a medical practitioner, and must continue the treat- 
ment until cured. When cured he 'will be given a certificate. Provision 
is made by a system of notification between practitiqners for keeping track 
of the patients 111 case of transfer from one district to another or in case of 
change of medical advisers. No person other than a medical practitioner 
may treat cases of venereal disease, and articles capable of being used 
unlawfully for the alleviation of the disease may be seized. No person 
suffering from venereal disease may work m any place in any capacity 
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requiring him to liaiuilc loocl iiiltimled fot luiman consnmplion, or in a 
hairchnssing saloon. If a medical praciitioncu' lias reason to believe that 
a'^palient of his, siificriiig from venereal disease, is about to marry, he must 
ini 01m the Inspeclor-Geneiah and thai officd* will tlu'n conimumcatc the 
iact to the otlier paity to the proposed niaiiiage and also to the parent 
or guardian of such othei party. Any such commuiiicatioii made in good 
faith is absointety ^privileged. Any person who mairies whilst sullering 
from the disease in an infectious stage' is guilty of an (dlencc. Provision 
is made for the fieo treatment and for the compidsoiy delentioii and 
treatment in lock hospitals ot recalcitrant suih'rcis. 

The Act is to come into force by pioclamation. Probably this procla- 
mation will not be made until the Goveinmcnt have arranged for tlie free 
treatment of snflcrers in all the largo country towns (there is already a 
free night clinic in Adelaide, and for the establishment of chemical and 
bacteriological examination centres, and have made arrangements with the 
medical profession as to the precautions they will take befoic definitely 
diagnosing the existence of the disease. 

By the Workmen's Compensation Act Further Amendment Act 
(No. 1437) the maximum amount ot a workman's average weekly earn- 
ings " which he may receive and still remain eligible for compensation 
under the Act is raised from five pounds per week to eight pounds. This 
is in consequence of the general rise in wages due to the conditions brought 
about by the war. The maximum of five pounds per week was fixed 
in 1911, and it is considered that the present maximum will not include 
within the scopp of the Act any class of workman not then included. 

The Nurses' Registration Act (No. 1451) provides for the registration 
of nurses, mental nuises, and midwives. The qualifications for registra- 
tion required of nurse, mental nurse, or midwife arc altmintive. One 
qualification involves the passing of a prescribed examination and the 
undergoing of a prescribed course of training in insiitiiiious approved as 
whole-time or part-time training schools. The Act conic mplatcs^thc 
possibility of a trainee receiving part of her tiaining at a small country 
institution, and provides a.means by which training at such a " part- 
time " institution may be counted towards scivice of the prescribed 
com-se. The alternative qualification for registration is the possession of 
a certificate of training awarded by any recognized tranvug body — for 
example, the Australasian Trained Nurses' Association or the Royal 
Biitis^i^, Nurses' Association. In the case of a nurse tlie course of draining 
must not be less than three years. Any person in practicci as a nurse 
at the time' of the passing of the Act is entitled to ho registered if she 
passes a special examination prcsciibed for such persons, or if she proves 
that she has been in bona fide practice as a nurse for five years. In the 
case of a mental nurse the very fact that she was in practice as a mental 
nurse at the commencement of tlie Act is sufficient la entitle her to 
1 egistration. The qualifications for r(‘gistration reqiiirc'd ot a midwife 
ill practice at the time of the passing of the Act are, firstly, that she 
proves that she has been in practice for five years and also that siie passed 
a prescribed viva voce examination ; or, sc'coiully, that she proves f.o the 
satisfaction of the registering authority that she is coiiipiitent and that 
she has in^tlie past attended at least twenty cases of coiiiincment during 
the lying-in pciiod. She must in addition, if required, pass a special 
examination prescribed for such persons. Provision is made for admit- 
ting to registration persons trained elsewhere on reciprocal terms. In 
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the case of nurses and mental nurses there is Ao prohibition against 
unregistered persons practising, but they are debarred from. ♦suii|g 
for fees for their services in the Courts. In the case of midwives 
unregistered persons are also debarred from practising, but there are 
exemptions in favour of persons acting in cases of emergency or where 
there is no doctor within five miles of the place of accouchement. Only 
registered persons may hold permanent appointments as matron, sister, 
or nurse in charge or midwife, in any Government institution or in any 
institution in receipt of State aid. 

The Opticians Act (No. 1443) is very similar in its purpose to the 
preceding Act, which is well expressed m its title, . . to secure the 
better training of opticians and to regulate their practice.'" At present 
there is no control or supervision exercised over the practice of optometry 
in South Australia. This AcJ; prohibits anji person other than a medical 
practitioner from practising or holding himself out as an ocuhst or ophthal- 
mic surgeon, and prohibits any person other than a medical practitioner 
or a certified optician from practising optometry or c^ispensing oculists' 
and opticians' prescriptions for glasses, and from suing m the Courts for 
payment of services in optometry. The qualification required of a person 
for him to be entitled to be registered as a certified optician may be any one 
of the following : Three years' bona fide practice before the passing of the 
Act in optometry and the passing of an ^ementary practical examination 
in optometry deemed sufficiently comprehensive reasonably to safeguard 
the public against possible injury arising from ignorance or incompetence ; 
the possession of a certificate of competency from the Board of Optical 
Registration appointed by the Act or of any other prescribed certificate ; 
the right to practise optometry in the United Kingdom or in any other 
part ot His Majesty's Dominions with which reciprocal arrangements have 
been made for the recognition of the status of persons engaged m optometry ; 
the carrying on of the practice of optometry as a sole or mam means of 
livelihood at a fixed place of business within the State for the full period 
of seven years before the commencement of the Act ; or, in the case of a 
person who has been on active service, thre% years' bona fide practice in 
optometry before his enlistment. Provision is made for the separate 
registration of spectacle-sellers. 

Town Planning and Development Act (No. 1452). TMs Act was 
prepared in conference with Mr. C. C. Reade, late Assistant Secretary 
of the Garden Cities and Town Planning Association of Great Bfilain, 
who was recently appointed Government Town Planner of South Australia. 
This IS the first appointment to such an office in Australia, and the legisla- 
tion under review is the first Act of its kind in Australia, though several 
of the other State Parliaments have had Bills under consideration. A 
Town Planning and Housing Bill framed on principles recommended by 
Mr. Reade was first submitted to the South Australian Parliament in 
1915, but failed to pass. It was remodelled in 1916 and again introduced, 
but was not acceptable to Parliament. It was entirely redrawn in 1919, 
the part relating to Housing being omitted and the administrative control 
being changed from a Central Town Planning Commission to the Govern- 
ment Town Planner. This B?I 1 was introduced during the 1919^ session. 
It did not pass during that session, but was revived during the next 
session as a lapsed Biil" It was finally passed in a very much modified 
form, the pari providing for Town Planning By-laws and Town Planning 
Schemes being struck out. This part contained some of the most import- 
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ant features of ilie Bill, and followed the principles embodied in the English 
(9 Ed. Vll, *e. 44), though there were important variations in details. 
The piactical effect of the amendments was to convert the Bill from a 
measure providing for town planning into one pioviding for the control of 
the subdivision of land for building purposes, though provision is made by 
the Act (Part III) ior town planning in the case oi Government towns 
and townships prdjoosed to be created in newly settled areas. 

The Act is divided into four parts, of which Part I is merely pre- 
liminary. Part il piovides for the creation oi a Town Planning Depart- 
ment of the Public Service, tlui permanent head of which will be the 
Government Town Planner. The Government Town Planner has the, 
general administration, througlilusDepartmeut, of (lie Act and the regula- 
tions made undei it, and is responsible to the Mmistei of Town Planning. 
His duties include the prepaid! ion of plans q,iid rcpoits, whenever required 
by the Minister, for or in connection witli . 

(a) Any new town or any extension to aii}^ existing town, including 
any garden citics,^arden suburbs, mdiistnal or lactory areas, and the like ; ^ 
{b) The replanning or improvement of any existing town or part there- 
of, including the subdivision of any land ; 

(c) The planning or improvement of any public open spaces, reserves, 
or land set apart for public use or recreation ; 

(£?) The planning or improvement of an}?^ settlement in rural or semi- 
ruraJ areas, including land intended for occupation or use by any discharged 
soldier or sailor ; or 

(c) Any matter relating to town planning. 

Ih'ovisioii is made for a Central Advisory Board of Town Planning, to 
consist of the Government Town Planner, the vSiuvt'yoi -General, a civil 
engineer, an arcliitect, a representative of the Municipal Association of 
South Australia, and a representative oi the i.ocal (io\'(uiimeiit Associa- 
tion of South Australia The function of the Board is to advise and assist 
the Government Town Planner when required lo do so liy the Minister. 

Power is given to local governing bodies to a])poini Town Plaiining 
Committees, consisting of the Mayor or Chairman of th(‘ Coimcil as chair- 
man, and as many other members of the Council as the Council thinks fit 
lo appoint The function of the Town Planning Committee is purely 
advisory— namely, to inquire into and leport upon any c|tiestion relating 
to town planning as the Council may dirt'ct, and for this purpose' the 
Committee is given power to call and examine wilnessc'S. llieir principal 
duty is to consider and report upon plans of subdivision submitted lo the 
Council foir approval. 

In cases where Crown lands are to be used for new towns or townships 
or extensions to existing cities, towns or townships, the planning and lay- 
ing out of these lands is to be carried out by the Government Towm Planner 
on behalf of the Crown. In carrying out" this duly he is to prepaie plans 
and proposals in consultation with any authority or ])erson controlling the 
Crown lands to be dealt with, and he Is to make adecpuitc' provision (!)olh 
as regards present and future requirements) in such plans and pioposals 
for securing the best economic and social use oi such lands and proper 
sanitary conditions, amenity, and convofiience, including suitabk^ pio- 
vision for traffic, parklands, reserves, sites for public buildings, railways 
or other means of communication, or for other purposes ; and promoting 
the development of such lands or any portion thereof for any rural or 
urban purpose* 
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The most important provisions of the Act are those dealing with the 
control of subdivisions and resubdivisions of land. The principle #f this 
legislation is not novel in South Australia, for the Control of Subdivision 
of Land Act, 1917 (No. X304), dealt with the matter in a very general way. 
The present Act makes much more elaborate and detailed provision. It 
ds expressly provided that no plan of subdivision of any land situated 
within the area of any Council, dividing such land Into allotments or 
other\¥ise, or showing any road, street, right-of way, or reserve, over such 
land and no plan of subdivision of any land already so divided or part 
thereof, or showing any road, street, right-of-way, or reserve over such 
-land, is to be deposited in the Lands Titles Registration Office or in 
the General Registry Office unless such plan has been certified as approved 
by the Government Town Planner. Application for a certificate of ap- 
proval is to be made by the owner of the land or his duly authorized agent, 
and the Government Town Planner is required to forward one or more 
copies of the plan accompanying the application to the Registrar-General 
of Deeds, the Surveyor-General, the Council of the area within which the 
land IS situated, and any public body whose powers^or functions will, 
in the opinion of the Government Town Planner, be affected by the pro- 
posed subdivision. These different authonties must, within thirty days 
of the receipt of the plan, ascertain whether it corresponds with their 
requirements, and report to the Government Town Planner. The Govern- 
ment Town Planner, after consideration of a»y objections or recommenda- 
tions and after taking into consideration various matters specified by the 
Act to be considered in connection with plans of subdivision, and especially 
roads, streets, or rights-of-way shown on subdivisional plans, may certify 
the plan as approved. The Act specifies a large number of particulars 
winch must be shown on the plan, including the method of drainage or 
disposal of surface water proposed, and the levels and particulars necessary 
to enable the Council to fix the levels of the new roads and streets and to 
enaWe the Commissioner of Sewers to ascertain whether the land com- 
prised in the plan can be advantageously and economically sewered. 
When the approved plan has been deposited hi the Lands Titles Registra- 
tion Office or in the General Registry Office it is binding upon all persons 
who at the time of the deposit, or at any time thereafter, have any interest 
in any of the fend comprised in the plan. It is unlawful for any person 
to reserve, lay out, or open, or for a Council to accept, any proposed road 
or street, or for any person to subdivide any land into allotments or other- 
wise, or resubdivide any existing allotment for building or other purpose, 
or for any person to offer for sale or to sell, or to convey, transfet, or other- 
wise dispose of, any existing allotment, unless the transaction is carried 
out by reference to the deposited plan and consistently with its terms and 
with the requirements of the Act. A deposited subdivisional plan may, 
however, be altered by means of a plan of resubdivision, which must be 
submitted to and approved by the Council of the area within wffiich the 
land is situated. If the Council refuses to approve the plan of resub- 
division there is an appeal to tire Minister. A plan of resubdivision does 
not show any new road, street, or right-of-way ; if it is desired to create 
a now road, street, or right-of-way, the owner of the land must treat the 
plan as a plan of subdivision and forward it to the Government Town 
Planner for approval. Where the owner proposes to subdivide a single 
allotment, he may, instead of applying to the Council, forward his plan to 
the Registrar-General of Deeds for approval, 
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Miscellaneous.— Thl Electoral Code Amendment Act (No. 1446) gives 
effect to an arrangement made between South Australia and the Common- 

wealth, whereby the Commonwealth Electoral Roll will be used at future 
House of Assembly elections, and for the first time at the general election 
which took place in April this year. This can without great difficulty be 
done, as in both Commonwealth and House of Assembly elections the 
franchise is adult storage. For the Legislative Council of this State the 
franchise is not so extensive, and for this year’s elections to that House 
the State roll will continue to be used. After that and before the next 
election in three years' time, it is probable that arrangements will have 
been finalized for the keeping by the Commonwealth authorities of the 
electoral roll for that House also, thus avoiding the duplication of services 
and securing a considerable economy to the State by enabling the State 
Electoral Department to be 3.bohshed. Hitherto Tasmania has been the 
only State to enter into an arrangement with the Commonwealth for a 
joint roll. 

Marine Board and Navigation Act Further Amendment Act (No. 1416) 
was an Act passed in the 1919 session, but was reserved for the signification 
of the royal assent. This has now been given, and the Act is bound with 
the 1920 Acts. It makes a number of important amendments in the 
existing law, the more important being the following : 

r. The operation coast-trad^ certificates of masters and mates is ex- 
tended from purely intra-Sta 4 e traffic to mter-Slate traffic from any port 
in Tasmania or on the mainland of Australia between Fremantle and 
Melbourne. 

2. The scope of a third engineer’s certificate is extended so as to enable 
the holder of such a certificate to have charge of the machinery of any 
steamship of not more than fifty nominal horse power trading wholly 
within South Australia. 

3. The Act provides for a more effective control over explosives and 
matters connected with explosives, and divides such conlrol betweenTwo 
authorities : as to the landing and shipping of explosives, and the control 
of Government magazines, -yie Marine Board is to have authcfrity ; as to 
all matters concerning the testing and examination of explosives, the 
licensing of private magazines, and the control of explosives inland, the 
Chief Inspector of Explosives is to have jurisdiction. • 

4. The Act adopts the provisions of the English Merchant Shipping 
Act, 5906, ss. I, 2, and 3, relating to the leadline and the overloading of 
foreign ships whilst in South Australia The provisions in force in South 
Australia Mating to the loadline and which now apply to Australian and 
British ships will apply to all foreign ships wffiile they arc within any port 
in South Australia, in the same way as they apply to British ships. 

River Murray Waters Acts Amendment (No. 1450). The principal 
object of this Act is to ratify an agreement amending the River Murray 
Waters agreement entered into on September 9, 19x4, and ratified by the 
River Murray Waters Act, 1915 (No. 1186). The principal agreement 
was entered into between the States of New South Wales, Victoria, South 
Australia, and the Commonwealth, and provided for the construction of a 
system of locks and weirs in the river Murray and the provision of a huge 
reservoir at Lake Victoria, in New South Wales. The object was to facili- 
tate navigation of the river and to render its waters available for irrigation 
to a much greater extent than at present. The cost of the works was 
^§timated at ^4,663,000. Of this amount £1,000,000 was to be contri- 
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buted by the Commonwealth and the balance byithe three contracting 
States in equal proportions. The works required to be' constructed in 
each State were to be constructed by the Government of the particular 
State. A River Murray Commission was provided for, consisting of one 
representative of each of the contracting parties, which was to take over 
and control the works when completed. It was found when the construe- 
tion of the woiks was entered upon that there were various unforeseen 
obstacles. For one thing, the increase in the cost of labour and material 
arising out of war conditions made it obvious that the original estimate 
of the total cost would be greatly exceeded. Moreover, trouble arose with 
the workmen engaged by the different State Governments to carry out 
constructional work on the Murray by reason of the fact that different 
minimum wages rates prevailed m the diffeicnt States, and the workmen 
struck for the rate paid in the^ State which l^d the most favourable scale 
of wages. Again, it was apparent that greater co-operation between the 
States and greater co-ordination in the carrying out of the works entrusted 
to the different States was necessary. The result of these and other minor 
difhculties was that the work was hung up for many^nonths, although 
there was an urgent demand for its completion in order to render possible 
large irrigation schemes contemplated for the settlement of returned 
soldiers and immigrants from Great Britain on the banks of the Murray. 

As a result of conference between the*Primc Minister of the Common- 
wealth and the Premiers of the contracting SlUtes held in 1920 an amending 
agreement was drawn up and signed by the representatives of the Com- 
monwealth and of the three States. The agreement declared that it was 
subject to ratification by the Parliaments of the Commonwealth and the 
States of New South Wales, Victoria, and South Australia, and was to come 
into force only when so ratified. The agreement provided for the incor- ■ 
poration of the River Murray Commission and made it '' the constructing 
authority under the principal agreement in place of the State Govern- 
meflts. Special provision was made for the prevention and settlement 
of industrial disputes arising in connection with the construction of the 
works. Such disputes were to be dealt witl^by a special tribunal, to be 
constituted by Commonwealth legislation, and the Governments of the 
three^contracting States agreed to take steps to induce their Parliaments 
to confer upoi% the Commonwealth power to enact such legislation pursu- 
ant to the powers in that behalf contained in the Commonwealth Constitu- 
tion Adt. The Commonwealth also agreed to contribute equally with the 
State Governments towards the cost of carr3dng out the works. 

Act No. 1450 duly ratifies the amending agreement. The State of 
Victoria has also passed the proper ratifying legislation. The New South 
Wales Parliament, however, in making the ratification has amended the 
amending agreement by striking out clause 27. It is clear that this does 
not amount to a ratification by New South Wales within the meaning of 
the agreement, and therefore there is no power at present for the South 
Australian Government to bring Act No. 1450 into operation. 

5. TASMANIA. 

[Contrihited by PL S. Baker, Esq.. LL.M.] 

1919. 

Main Roads*— No. 38 makes further provision for the maintenance 
qf the main roads of the State. It establishes a Main Roads Advisory 
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Board, consisting of slven members — three to be Municipal Councillors, 
two tabe '' mot6rist members,'' and two to be Officers of the Department 
of Public Works., An annual appropriation of £5,000 together with the 
amount of motor taxes collected and paid into the Treasury, plus certain 
contributions payable annually by all municipalities in whose areas there 
are main roads, form the working funds of the Board. The Board is 
empowered to investigate as to what roads should be declared main roads 
and to advise the “Governor in Council accordingly. 

Soldiers’ Settlements —A short Act, passed in 1918, amending the 
Returned Soldiers' Settlement Act, 1916, and the Closer Settlement Act, 
1913, improves in some minor respects the machinery of the earlier Acts 
and makes special provision for the granting of assistance to returned 
soldiers who are engaged in share-farming on private lands. A further 
amending Act passed in the .session of igig extends the benefits of the 
Act to nurses, munition workers, and others who served outside Australia 
during the war and have returned to this State. The same Act empowers 
the Treasurer to raise by way of loan any sum not exceeding £1,350,000 
for the purpose of ^providing funds for the acquisition of land for the pur- 
jpose of settling returned soldiers. Inexperienced applicants for land are 
provided for by a section empowering the Board administering the Act 
to afford likely applicants an opportunity to learn farming by letting 
them into possession of farm allotments, provisionally, as tenants at will 
under the supervision of an instructor ; but this provision is only applic- 
able where' the farming operations of at least five applicants can be readily 
and satisfactorily directed by the same instructor. 

State Hydro-electric Works, No. 66, passed in 1918, authorizes 
expenditure up to £127,650 on various works connected with the extension 
of the State Hydro-electric scheme Further expenditure on the same 
scheme to the amount of £545,100 is authorized by Act No. 20 passed in 
the session of 1919. 

Public Serrice, — Hitherto the State Public Service of Tasm^ia 
was subject to the jurisdiction of a Public Service Board, but the Act 
No. 69 abolishes the Boar<J and substitutes therefor a Public Service 
Commissioner who is invested with general powers of a disciplinary 
nature. His jurisdiction does not extend to certain named departments 
of the Service nor to various senior officers. Any officer dissatisfied with 
a decision of the Commissioner is given a right of appeal to a specially 
constituted Board of Appeal. All officers must retire from the Service 
on reaching seventy years of age unless the Commissioner certifies that 
it is desirable that they should continue in the service. 

Fruit-growers. — No. 72, passed in 1918, is an Act to enable advances 
to be made by the Government for the encouragement and assistance of 
the fruit industry. It is amended by an Act of 1919. The advances, 
which may only be made to a company registered under the Companies 
Act, 1869, must be for one or all of the following purposes : (i) The pur- 
chase of land on which a packing shed or pulping works is to be erected ; 
(2) the erection of packing sheds ; (3) the purchase' of fruit-grading 
machinery ; (4) the erection or purchase of pulping works ; and may be 
up to 75 per cent, of the value of the land or Of the packing shed or pulping 
works erected or to be erected ; or, in the case of a loan for the purchase 
of grading machinery, up to 50 per cent, of the value of machinery. 

Fublie Trust Office. — ^The office of Public Trustee was established in 
1912, following closely the New Zealand model. But the experience of 


AUSTRALASIA: TASMANIA. 


73 



I 


years has indicated the neecLfor various improvenients in its machinery 
and extension of the powers of the Trustee. These are Incorporated in 
the Act No. 38. S. 8 enables the Public Trustee to administer estates Si 
the gross value of £400 or under without taking out probate by filing 
in the Supreme Court an election so to do. If it subsequently*appears 
that the value of the estate exceeds £600 the Trustee must proceed to 
obtain probate in the ordinary manner. A new section empowers the 
Trustee to administer funds raised by public or private subscription, 
and if necessary to apply to the Supreme Court for directions. The Act 
further provides for the appointment in certain cases of “ advisory 
.trustees to act in conjunction with the Public Trustee. The trust 
property remains vested in the Public Trustee Disputes may be settled 
by a judge A later clause provides for the appointment of the Public 
Trustee as " custodian trustee,,"' In this case, the management and control 
remain in the hands of the Trustees already administering the estate, and 
the Public Trustee is bound to perform what they direct. The trust 
property, however, is vested in the Public Trustee as if he were sole 
trustee. S. 13 adds substantially to his powers in ordinary cases 

Dairy Produce. — No. 40 makes important additions to the principal 
Act of 1910. The owner of every butter factory is compelled to employ 
a certain number of milk testers and graders whose duty is to test and 
grade all milk brought to the factory for nfanufacture into butter or cheese 
and determine whether its quality is such as^o permit of its manufacture. 
Regulations may be made under the Act fixing the price to be paid to 
the customer according to the quality as revealed by the test. It is made 
an offence to mix different grades of milk for the purpose of manufacture 
into dairy produce. 

Ministerial and Parliamentary Allowances, — ^The allowance of £200 
per annum to members of either House of the Legislature is increased 
by the Act No. 3 to £300. An Act passed in the same session fixes the 
payment to Ministers of the Crown at £700 in addition to their allowance 
as members of the Legislature. An additional £200 per year is provided 
for the Minister holding the office of Premier^j 

Dentists. — No. 46 establishes a Dental Board, gives it general 
disciplinary powers over the dental profession, and fixes the qualifications 
requisite for admission to practice. Returned soldiers who practised 
dentistiy while on active service are given certain concessions. 

HouJes. — No. 39 is '' an Act to provide homes and advances for homes 
for persons of limited means." The admmistration of the Act is placed 
in the hands of , the trustees of the Agricultural Bank, and a Homes Act 
Fund of any sum up to £70,000 is provided for. The Trustees are em- 
powered to set apart Crown lands for the purposes of the Act and to erect 
dwellings thereon ; but the total cost of land and dwelling is not to exceed 
£700. The Trustees may let such dwellings or sell them on the rent- 
purchase system. The Trustees may also make advances up to £700 
to be used for the erection or purchase of a dwelling or to discharge an 
encumbrance ; but the sum advanced shall not exceed 90 per cent, of the 
total value of the property. Advances are to be repaid over a long period 
of years — ^from twenty to fofty-two years according to the nature of 
the dweEing. 

Act No. 54 empowers the Treasurer to make advances to Municipal 
Councils to enable them to erect homes for persons in necessitous circum- 
stances. 
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Osmiridiiim. — ^The Existence of this precious metal in the State 
is responsible fol: the Act No. 49 to regulate traffic in regard to it. No 
pGrson may buy osmiridium unless he is the holder of a buyer's licence, 
for which a fee of £5 must be paid. Every licensed buyer must keep an 
Osmiridium Register Book and observe various prescribed regulations 

Wild Animals and Birds.— The danger of extinction threatening the 
native fauna has occasioned a drastic measure designed for their protec- 
tion. The administration of the Act is committed to the Police Force and 
to such other officers as may be appointed Inspectors. The Act provides ; 
(i) for the declaration of areas as sanctuaries ; (2) for the reservation of 
Crown lands as hunting grounds ; (3) for the prohibition of the selling 
of any animal or bird ; (4) for the restriction of the number of animals 
or birds which may be taken ; (5) for the recognition of societies forrned 
for the protection of animals ^nd birds. All the native animals and birds 
are arranged in Schedules to the Act, some being wholly, some partly 
protected, and others left unprotected. The use of certain weapons is 
prohibited, and a heavy penalty is imposed upon anyone importing any 
fox, wolf, wild dog, or dingo. 

Government Insurance. — ^No. 63 establishes a Government Insurance 
Office and authorizes it to carry on all classes of insurance business except 
life insurance. 

Marriage and Divorce. — ^No.‘'65 was passed through Parliament in 
the previous session and reserved for the royal assent. The Act repeals 
s. 14 of the principal Act (copied from the English Act of 1857, s. 27) and 
enables a husband to present a petition on any of the following grounds * 
41) Adultery ; (2) desertion for four years ; (3) habitual drunkenness -' 
and neglect during three years ; (4) that at the time of presentation of the 
petition the wife has been imprisoned for a period of not less than three 
years and is still in prison under, a commuted sentence for a capital crime 
or under sentence to penal servitude for seven years or upwards ; or has 
within five years undergone frequent terms of imprisonment andTias 
been sentenced in the aggregate to imprisonment for thtee 3;^ears or up- 
wards ; (5) certain violenj assaults upon the petitioner ; » (6) lunacy 
of wife for a period of not less in the aggregate than seven years within 
ten years immediately preceding the filing of the petition and th<^ wife 
is unlikely to recover. ^ 

As to all grounds but the first, the jurisdiction of the Court is dependent 
upon 4 :he husband having been domiciled in Tasmania for a period of two 
years and upwards at the time of the institution of the suit. This latter 
provision m applied to all cases of a petitioning wife. The grounds upon 
wdiich a wife may petition are the same as above set out, except that 
she may petition on the ground of desertion for two years. A provision 
follows (the same result appears to have been reached in England by 
judicial decision, Wilson v. Wtlson, 1920, P. 20) that the Court “ may 
grant a dissolution of marriage to a guilty petitioner if satisfied that it 
is in the interest of all parties that the marriage should be dissolved.'" The 
Act concludes with the following provision, which, in view of the decision 
of the House of Lords in Lord Advocate v. Jeffrey, 1921, i A.C. 146, is 
of doubtful effect outside Tasmania : A deserted wife who was domiciled 
in Tasmania at the time of desertion shall be deemed for the purposes of 
this Act to have retained her Tasmanian domicile notwithstanding that 
her husband may have since the desertion acquired any foreign domicile/" 

luslices" Procedure. — ^The new Act is an attempt to combine in a 
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single statute all the earlier statutes relating to procledings before justices, 
whether exercising summary jurisdiction or investigating charges with 
a view to committal. It repeals the Magistrates' Summary Procedure 
Act (Sir John Jervis's Act) and the amendments thereof and the Magis- 
trates' Criminal Procedure Acts and re-enacts the provisions of the repealed 
Acts with some modifications of form and arrangement. In addition 
it repeals the earlier statutes under which a defendant might appeal 
against a summary conviction or order either by applying for a statutory 
writ of prohibition or on a case* stated by justices or by way of appeM 
to a Court of General Sessions. 

In lieu of all these modes of appeal, the Act provides for an appeal 
to the Supreme Court or a judge thereof on an order to review, much on 
the same lines as in the State of Victoria. The appeal extends to questions 
of law and fact. On the return of the Court to review, the Court may 
exercise the inherent powers of the Court upon certiorari, prohibition, 
habeas corpus, mandamus, etc. An appeal lies from a decision of a 
judge to the Full Court. A section of the Act relating to the powers and 
duties of justices to require persons to find sureties for\eeping the peace 
has been borrowed from New Zealand Legislation. 

1920. 'P 

War Service Franchise. — ^The franchise for the Legislative Council is 
further extended by the Act No. 4, which confers the vote upon ail mem- 
bers of His Majesty's forces who were on active service m the war. It 
extends to both soldiers and nurses who saw active service in whatever 
part of the British Empire they were raised. 

Adoption oi Children. — ^The Act No. 5 provides machinery, by way of 
application to a police magistrate, by which an order for the adoption of 
chij^ren under seventeen years of age may be obtained. In the case of a 
female child such application may be made by : (i) a husband and wife 
jointly ; (2) a married woman alone with the vuitten consent of her hus- 
band ; (3) hn unmarried woman or widow viio is at least eighteen years 
older than the child ; (4) an immamed man or a widower who is at least 
forty'*years older than the child. In the case of a male child the same 
people may aj^ly, but the applicant, if an unmarried man or a widower, 
must be at least eighteen years older than the child, and if an unmarried 
woman or a widow, must be at least thirty years older than the'child. 
The magistrate must satisfy himself as to the 'fitness of the applicant. 
If the child is over twelve years of age an order cannot be ma*de without 
the child's consent. Any person adopting a child in accordance with the 
foregoing provisions may receive a premium in consideration of such adop- 
tion, if the magistrate consents, but not otherwise. 

S. 8 provides that an order of adoption made under the Act shall 
confer the surname of the adopting parent on the adopted child, in ad- 
dition to the proper name of the child ; and the adopted child shall for^ 
all purposes, civil and criminal, and as regards all legal and equitable 
liabilities, rights, benefits, privileges, and consequences of the natural 
relation of parent and child, "be deemed in law to be the child born in 
lawful wedlock of the adopting parent. There are three r6st|ictions upon 
the generality of this rule : (i) The child does not by such ado. ition acquire 
any right or interest in any property which would devolve or |any child of 
the adopting parent under any deed or instrument made beime the dat^ 
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of the order, or by virfeie of any will made before such date by any person 
other r^than the adopting parent, unless it is expressly so stated in such 
deed, instrument or will. (2) The child takes no interest in property 
expressly limited to the heirs of the body of the adopting parent, nor 
property from the lineal or collateral kindred of such parent by right of 
representation. (3) Nor in any property vested or to become vested in any 
child of lawful wedlock of the adopting parent in the case of the intestacy 
of such last-mentioned child or otherwise than directly through such 
adopting parent. The adopting parent is given the full legal status of a 
natural parent in relation to a child born in lawful wedlock ; and ail legal 
responsibilities and incidents existing between the child and his natural ■ 
parents are terminated, except the right of the child to take property as 
heir or next of kin of his natural parents, directly or by right of representa- 
tion. . - ^ 

All applications made under this Act to a police magistrate are to be 
heard in the Children's Court. 

State Shipping. — ^The Act No. 3 establishes a Government Shipping 
Department and ^ives to the Government all necessary powers as to pur- 
chasing, chartering, hiring, etc , such vessels as are required, and all 
powers necessary to the carrying on of a passenger and goods service. 
The control of the new Department is given to a General Manager who 
acts under the Chief Secretary. TThe General Manager is created a corpor- 
ation sole with power to sue and be sued, etc. No. 37 passed later in the 
same Session authorizes the Government to purchase or construct for the 
Department six steamships at a total cost not exceeding £500,000. The 
vessels are intended primarily for the coastal trade, and the trade to the 
Islands in Bass Straits. 

Air Navigation.— ^In order to enable the Commonwealth Parliament 
to carry into effect the determinations of the international convention 
on air navigation signed in Pans on October 30, 19 19, the Act N0;^42 
refers this subject to the Commonwealth authority. This is rendered 
necessary by the fact that the subject is not committed to the Common- 
wealth by the Federal Consfftution. 

Ment^ Deficiency. — ^This Act is based upon the English Act of 1913, 
but there are important differences. It is the first piece of legislation 
to be passed by an Australian legislature dealing with the ffeeble-minded. 
Its main purpose may be said to provide means for locating the feeble- 
minded (who are classified as idiots, imbeciles, feeble-minded persons, 
and mor^ imbeciles) and for their appropriate treatnient. The adminis- 
tration of tiie Act is centralized and vested in a Mental Deficiency Board 
consisting of the Director of Public Health, the Director of the Psycho** 
logical Clinic to be established under the Act, a Psychiatrist, one member 
nominated by the Education Department, and one by the University 
Council. Operating under the direction of the Board, the Clinic will 
ascertain what children and adults are mentally defective by making 
^mental surveys of schools and other means. An examining authority is 
established to decide what persons are defective ; it must consist either of 
two medical practitioners, or of a medical practitioner in conjunction with^ 
a psychologist. In these two latter features the Act follows the example 
^ of New York, Illinois, and other American States. The methods adopted 
‘'’^^i|;the care and treatment of defectives are : (i) Social isolation in institu- 
hefbrv^ (2) Social assistance or supervision outside institutions. (3) 
|b 5 instruction in schools. The Board is given power to arrange for 
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the stipervision of any defective not in an institution. The notification 
clauses are similar to those in the English Act, but they 'go further, and 
cover aU schools, whether public or private, and institutions for the prb- 
tection and training of children. 

The administration of the estates of defectives is based upon •the New 
Zealand Act of 1911. 

Wages Boards, — This Act consolidates the various Acts relating to 
Wages Boards, and in order to overcome a defect revealed by a recent 
judicial decision gives the widest scope for the appointment of a 
Board in relation to any trade — trade being defined as any 
function, process, industry, business, work, undertaking, occupation, 
profession, or calling, performed, carried on, or engaged in by an em- 
ployer '' ; and also including a group of trades. The earlier Act had been 
construed by the Supreme Court as extending only to such trades as were 
carried on in a factory '' within the meaning of the Factories Act, 1910. 

Soldiers’ Settlement. — Power is given to the Commissioner of Crown 
Lands, acting upon the recommendation of the President of the Closer 
Settlement Board, to reserve for the purpose of the settlement of returned 
soldiers any Crown lands held under lease. 

Eegulation of Sale of Commodities. — ^Two further steps are taken in the 
regulation of commerce by the Chaff Act and the Inflammable Liquid Act. 
Both these measures regulate in detail thef sale of the commodities to which 
they relate. The last named goes further ithan the other by regulating 
the keeping and conveyance of inflammable liquid and carbide of calcium ; 
by providing for the marking of packages, and Government inspection, 
and for the verification of testing apparatus. 

Workers’ Compensation. — ^The Act No. 29 widens the scope of existing 
legislation in reference to workers’ compensation by adopting substantially 
the provisions as to industrial diseases which are already m force in 
England and various Australian states. 

^Fudge’s Salaries. — The Act No. 48 increases the salary of the Chief 
Justice to £r,Soo, and of each of the two puisne judges of the Supreme 
Court to £^,500. 

Afforestation. — The steady depletion of the State timber reserves has 
led tjp the passing of an Act which establishes a Forestry Department 
under an official called the Conservator of Forests, and gives it exclusive 
control and management of : (i) All matters of forest policy. (2) All 
State forests and timber reserves and forest products of other Crowns lands. 
(3) The planting or thinning of forests, and the making, laying out, or 
maintaining of plantations and nurseries, and the distributjon of trees 
therefrom. (4) The granting of all permits, licences, and exclusive forest 
permits under the Act. (5) The enforcement of the conditions of timber 
concessions, timber leases, exclusive forest permits, licences, and occupa- 
tion permits. (6) The collection and recovery of all rents, fees, royalties, 
charges, and revenues of the Department. (7) The administration of the 
Act generally. The Act directs that a classification shall be made of the^ 
forest lands of the State for the purpose of determining which are suitable'" 
to be permanently dedicated as State forests, and which to be reserved 
from sale as timber reserves, •and that within seven years from the corn- 
mencement of the Act there shall be in Tasmania an area of approxi- 
mately 1,500,000 acres of land dedicated as State forests. Certain rights 
in respect of such State forests and timber reserves may be granted^ to 
applicants m the form of : (i) Forest permits for any period not exceeding 
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fifteen years, giving tftie holder the right to take such timber and forest 
products as are mentioned therein. (2) Occupation permits for any 
period not exceeding fifteen years, giving the holder the right to establish 
saw-miU sites or timber depots or to construct roads or tramways. (3) 
Licences for any period not exceeding three months, authorizing the 
licensee to remove forest produce specified in the licence. (4) Forest 
leases for any period not exceeding fourteen years, for grazing, agri- 
^ cultural, or other purposes, provided such purposes are not opposed to the 
interests of ^forestry. Provision is made for the registration of all saw« 
mills. One-half of the gross revenue of the Forestry Department is to be 
applied for the purposes of forestry administration. 

Wheat. — ^The shortage in the 1920-21 crop of wheat is responsible for 
the Act No. 63, which constitutes a special Wheat Board to advise the 
Minister for Agriculture, ancLgives to the Board wide powers in respect of 
the handling and marketing of all wheat supplies. The whole of the 
I920-2X harvest is to be delivered to the Minister by holders, and sold by 
the Minister within the State. The Minister is also empowered to purchase 
wheat from abroaci for consumption in Tasmania. 

Companies. — ^The Act No. 66 repeals all earlier legislation relating to 
Companies, and is virtually a copy of the English Companies (Consolida- 
tion) Act, 1908. 

Small Debtor’s Relief. — ^This ‘measure, the full title of which is '"An 
Act to amend the Debtor's Act, 1870, and to extend to poor debtors the 
^benefits of the Bankruptcy Law, and for other purposes," provides for 
the making of an " instalment order " in favour of any judgment debtor 
who is unable to pay the full amount of the judgment debt, and whose 
whole indebtedness does not exceed ^50. The debtor must set out in his 
application for such an order a list of his creditois, who are notified by the 
Registrar of the date of heanng, and may attend and prove their claims. 
The debtor is examined ; and an order, when made, operates as a stay 
of all proceedings against the person or property of the debtor in respect 
of any debt which is admitted by the Court, except by leave of the Court. 

6. VICTORIA. 

[Contributed by His Honour Judge Zichy-WoinarsSi, K.C., and 
W. Harrison Moore, Esq., C.M.G.] 

n ■* iTi 

Fourth Session of Twenty-fifth Parliament : Acts passed— 34. 

First Session of Twenty-sixth Parliament : Acts passed— 35. 

Commonwealth Powers (Air Navigation) (No. 3108).— In 1919 an 
International Air Convention was signed on behalf of His Majesty at 
Paris. The Convention, like the Treaties of Peace, was one to which “ the 
British Empire ” was a party, and like those treaties it was signed by 
^plenipotentiaries “in respect of” the Dominions (other than Newfound- 
land) and In^a. A permanent international committee under the League 
of Nations is constituted, as to which there axe interesting matters 
bearing upon the unity of the Empire and the “ status of the Dominions ” 
(see Cd. 670 and a letter of Prof. Berriedale Keith in The Times, Sept. 
24, 1919). Various obligations are undertaken under the Convehtion 
itself, and others may arise out of the proceedings of the Committee ; 
and these in many cases can only be carried out through legislative action. 
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Then the position arises in federal Govemmen'^, such as the United 
States and the Commonwealth of Australia, that the legislative powers 
of the Government which assented to the Treaty may not be adequafe 
to carry out the obligations — some of the matters may be within the 
exclusive sphere of the State Parliaments. In the United States* there is 
much difference of opinion as to whether the powers of Congress to legis- 
lation for the execution of treaties extends beyond those’ matters which are 
international per se (as, for instance, territorial boundaries) and those 
which are ordinarily domestic but which for one reason or another have 
been made the subject of international agreement {e.g. conditions under 
which industries are carried on). See Peterson v. Iowa, 245, U.S. 170; * 

'Missouri v. Holland, 252, U.S. 416 ; and 33 Harvard Law Review, p. 281. 

In Part XIII , Labour,'' of the Peace Tinaty, the question appears 
to be faced by the provision ^of Art. 405 uijder which members merely 
undertake to bring conventions before the authority or authorities 
within whose competence the matter lies for the enactment of legislation 
or other action," so that in countries such as the United States or Australia 
the Member-Government is not pledged to carry thrdhgh measures for 
the enactment of which the legislative power belongs to another authority, 
viz. the State Legislature. 

In Australia the constitutional difficulty is met, if the States are willing, 
by a power in the Constitution for the States Parliament to refer any 
matter to the Commonwealth Parliament and thereby reinforce the 
legislative power of that body. At a Conference of Commonwealth 
and State Ministers held in 1920, it was resolved to make use of that power 
of reference in the case of the International Air Convention ; and the 
Act now under consideration was passed by the Parliament of Victoria 
to carry out that agreement. Accordingly the Act refers to the Common- 
wealth Parliament '' any matter necessary or proper for performing 
the obligations of the Commonwealth towards the other contracting 
parties " in the Convention, or arising under any modification thereof. 

The Act also refers to the Commonwealth Parliament the matter of 
intercourse by aerial navigation between thg State of Victoria and any 
other country or any State of the Commonwe^tli." 

Discharged Soldiers’ Settlement (No. 3061) amends the Principal Act 
and extends th« power to borrow money for the purpose of carrying on 
the settlement on land of discharged soldiers from the present sum of 
£8,000,000 to the sum of £14,000,000. In 1917 the power to borrow 
was £2,250,000, which was raised in 1918 to £4,000,000 and in 1919 to 
£8,000,000, and is now raised to £14,000,000. Nor is it consida-ed likely 
that this last sum will prove adequate. Soldier settlement is progressing 
most satisfactorily, 5,887 soldiers have been already settled ; 16,462 
soldiers have applied for qualification certificates, and certificates have 
been granted to 12,380 of them, and the Board has enough land in hand 
to settle about 2,230 more. The Principal Act empowered the Board 
to give soldiers up to £2,500 worth of land, and that was increased by the*N»* . 
previous amending Act to £3,000. Actually the average cost of land was 
only about £2,000, because Crown lands were to some extent available. 
Advances for stock and for improvements are also a drain on the funds 
of the Board, but the main or heavy drain on funds is for the purchase 
of land. A small defect in the Principal Act is amended in s. 3. The 
Board coiijd advance up to £625 for stock and improvements to soldiers 
who took up practically any class of land, but it was found that where 
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land upon lease from^the Forests Department was taken there were legal 
difliQilties undfer the Forests Acts, and these difficulties are now removed. 
S. 4 provides for an increase in the salaries of the Chairman and members 
of the Board. 

Mental Treatment (No. 3062). — Under earlier existing Acts of the 
years 1915 and 1919 soldiers and sailors suffering from mental disorder 
could be treated and their estates managed by the Lunacy Department 
without the formula of previously declaring them to be lunatic. Upon 
demobilization and discharge from the military and naval forces, such 
cases came under the ordinary law, and there existed no power to treat 
them still as if members of the military or naval forces and in wards 
apart from the ordinary civilian patient, etc. This Act effects that 
purpose and preserves for these unfortunate sufferers the status that 
the Mental Treatment Acts of 1915 and 1919 were designed to give, 
and enables them now to be dealt with as heretofore without declaring 
them lunatic, and all the benefits of the Lunacy Act of 1915 with such 
alterations and modifications as may be necessary are to apply to such 
persons as if th^ had been duly certified as insane and were legally 
received into or detained in any hospital for the insane. The Governor 
in Council is empowered to proclaim as an institution to be exclusively 
used for the reception, care, and treatment of such persons any building 
or part thereof provided by the States or Commonwealth. 

Municipal Celebrations a^ad War Memorials (No. 3086). — ^During the 
visit of His Royal Highness the Prince of Wales in the year 1920 
certain municipalities had applied out of their municipal or town fund 
moneys in connection with the celebrations, and this Act authorizes 
and validates such expenditure and includes in that authorization and 
validation the city of Melbourne and the city of Geelong. It gives power 
too for the Council of any municipality (including that of Melbourne and 
of Geelong) to apply or to have applied out of the municipal or town 
fund of the municipality any sums of money approved by the Council 
for or towards any memorial (whether within or without the municipal 
district) heretofore or hereafter instituted or founded in commemoration 
of the recent war or of persons who served therein or of anything con- 
nected therewith. 

Marine (No. 3072) — ^This Act amends the Principal Aci so as to provide 
that the restrictive provisions of s. 76, subs. 2, dealing with the quali- 
fications for a Port Philip pilot might be dispensed with in H:he case 
of an applicant having war-time service to his credit and otherwise able 
to prove* his fitness to act as a pilot to the satisfaction of the Marine 
Board. 

Public Service (No, 3059). — ^This Act establishes new scales of salary 
for officers under the Public Service Acts in place of those contained in 
the Act of 1915. There is little change in the maximum and minimum 
rates of pay attached to the highest administrative positions, and £1,000 
^^per annum is still the maximum save in a few cases, as where the offices 
of Under-Treasurer and the Director of Education are assigned .£1,250, 
wMle in the Professional Division the maximum is raised from £1,200 
to £1,500. It must be remembered thabthere are a number of positions 
demanding special qualifications which are outside the Public Service 
Acts altogether, for several of which much higher salaries are paid. 
The legislative Act went along with a reclassification of officers, so that 
in a great many cases officers benefited in a double way. 
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State Electricity Commission (No. 3104). — ^TMs Act amends the 
Principal Act of X918 (No 2996) in various particmars. Amongst pther 
things it provides for a Chairman of the Commission who shall give his 
whole time to the work of the Commission and receive a remuneration 
of £3,000 a year, and enacts that the first person to be so appointed 
shall (if he is willing to accept the office) be Lieutenant-General Sir John 
Monash, G.C.M-G,, K.C.B.'" (Sir John Monash is a distinguished and 
experienced engineer). Provision is also made for establishing a town- 
ship at Morwell, the principal seat of the Commission's operations, and 
the preparation of plans for this purpose. The scheme extends to laying 
out the township, acquiring and erecting houses and maintaining them 
In repair, and laying out and beautifpng any land vested in or controlled 
by the Commission or otherwise making it suitable for recreation purposes 
or for any public purpose (s. ii). 

Wheat Marketing and Transportation (No. 3076) — ^This is an Act which 
in relation to the wheat harvest of 1920-21 makes similar provision for 
the marketing and transportation of the crop through a '' Government 
pool " as has been made in the other years following thx outbreak of the 
War. The scheme involves the co-operation of the several vState Govern- 
ments and provides also for the possiMity of the Commonwealth becoming 
a party. The nature of these schemes has already been considered in 
previous reviews of legislation. 

State Savings Bank (No. 3098), — ^ThisAct authorizes the State Savings 
Bank Commissioners, which have for long made advances to settlers under 
the Credit Fonder system, to make advances to companies for the pur- 
poses of various undertakings in connection with industries in country 
districts. The Primary Products Advances Act, 1919, having sanctioned 
Government advances to companies for various purposes in connection 
with undertakings as defined under that Act, the present Act extends 
the undertakings which may be assisted to any factory, work-room, 
$tor«i, or other establishment for the purpose of manufacturing, producing, 
preparing, improving, preserving, freezing, packing, or storing any com- 
modities foi; sale which is situated outside the metropolis and is not 
included within the interpretation of ' undertaking ' in s. 2 of the 
Primary Products Advances Act, 1919, or of ' fruit works ' in s. 2 of the 
Fruit Act, 1917;^' The scheme of advances and repayment follows that 
of Acts Nos. 3038 and 3068. 

Fallojwmg Advances (No. 3052). — ^To enable cultivators who would 
not, without assistance, be able to fallow their land between July and 
November 1920, the Government may make advances by way of loan 
of such quantity of fodder as the Minister thinks fit." The advance may 
be in kind or by order to some person to supply to the cultivator the value 
mentioned in the order. " Fallowing " is defined as " the ploughing of 
land during the period from July to November 1920 as a first preparation 
for sowing such land with wheat or oats during the period from March 
to July 1921, and the treatment of such land by harrowing, cultivating,^ 
or otherwise to the extent necessary to enable it to be thoroughly prepared 
for the growing of a wheat crop or oat crop " ; and " fodder " means food 
for horses employed in fallowkig. Advances are secured by mortgage 
over the farm or a licence lien or lien on the improvements thereon, and 
also if the Department administering the Act thinks fit a preferable lien 
under Part VII of the Instruments Act, 1915, on the crop of the next 
ensuing harvest. If the land or improvements are already encumbered, 
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the consent of the encumbrancer is ordinarily necessary to the advance, 
which then takes precedence of the encumbrance. But where the consent 
9f the encumbrancer is not obtainable, the Department may advance 
on the security of a preferable lien over the crop of the next ensuing 
harvest. By s. 10, notrvithstanding anything in any Act, mortgage, lease, 
or agreement, no person unless he first pays to tlie Department the total 
amount due by th^ cultivator, may seize or distrain any crop for the period 
during which the preferable lien given by this Act is in force, or during 
the same period take any proceedings by way of ejectment against the 
cultivator. 

Fruit (No. 3069). — ^This Act amends the Fruit Acts, 1915 and 1917, 
in respect to advances by the Government Trusts appointed for Cool 
Stores Areas. 

Primary Products Advances Act (No. 3068) .—This Act amends the 
Act of 19x9 so far as the s^e relates to an application for loans, and to 
the repayment of loans made by the Government to companies formed 
for such undertakings as the estabhshment and carrying on of abattoirs 
and freezing wodcs, cool storage for fish, factories for the manufacture 
of canned fruit, dried fruit, or jam, flax mills, tobacco curing sheds, and 
fruit works [see Act No. 3038 (of X919) s. 2]. 

Farm Produce Agents (No. 3082). — ^No person is to carry on the 
business of a farm produce agent unless licensed. Licences are obtained 
by application to a Court of petty sessions which has to be satisfied that 
the applicant is a fit and proper person. The licence has to be renewed 
annually and there is an annual licence fee of twenty shillings. Licences 
may be cancelled for any offence under the Act or if for any other reason 
the Court considers that the licensee is unfit ; and a licence is to be deemed 
to be ipso facto cancelled if the agent is convicted of an indictable offence. 
Among offences under the Act are : (i) purchase by the agent of any 
commodity entrusted to him for sale, without disclosing that he is the 
purchaser : penalty £50 with an account of all profits ; (2) failure to supply 
within ten days an account sales note in the form prescribed by the Act, 
or making a false return ; (3) failure to apply the proceeds of sale as 
prescribed by the Act, inLiuding failure to pay the balance due into a 
trust account at a bank. 

Land (No. 3105). — ^This Act contains a number of miscellaneous 
provisions amending the Land Act, 19x5 (No. 2676), and an amending Act 
(No.^2770). There are several provisions applicable to the case o^soldiers. 
S. 3 allows postponement for three years of pa^unenls in respect of any 
selection ^purchase allotment disposed of to a discharged soldier under 
a residential lease, subject to the fulfilment of covenants and to the land 
being satisfactorily weeded. S. 12 provides that grazing licences may 
be granted to returned soldiers for fourteen years instead of seven years 
as in other cases ; and s. 13 permits a soldier holding under such a grazing 
licence to select a selection purchase allotment. The Land Act> 1915 
^(No. 2770), s. 8, having provided for a suspension of covenants or con- 
'Tditions in case of lessees or licensees on naval or military service during 
the war, s. 20 of the present Act permits waiver of compliance with a 
covenant or condition as to residence or occupation in the case of a 
licensee or lessee who was unable to comply with such condition or cove- 
nant owing to the absence of a relative on war service. By s. 21 the 
Governor in Council may in the case of purchasers of Crown land who were 
absent on war service forgo claims to interest in respect of the payments 
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due under such purchase accruing while such purchaser was engaged on 
war service. '? 

Among other provisions of the Act is one authorizing the Goverhmejjt 
to declare areas of Crown land as proper subjects for improvement before 
alienation or disposition, and thereupon to provide roads and bridges 
and drainage in such area. In every such area the Closer Settlement 
Board may, either before the land has been taken up afterwards, clear, 
drain, fence, or otherwise improve such land (s. 4). Expenses incurred 
under this section are to be deemed a special advance '' to the settler ; 
and the work may by arrangement be carried out by the settler under 
advances of money made to him by the Board. 

Country Roads (No. 3057). — ^This Act authorizes the Treasurer to ^ 
raise for the Country Roads Board an additional £ 2 ^ 0,000 for each of the 
two financial years commencing respectively July i, X920, and July r, 
1921 — the former grant of £ 2 ,^ 00,000 having* been exhausted. Inasmuch 
as municipalities aie by law required to provide half the maintenance 
money and half the construction money towards the works of the Board, 
and that in certain cases municipalities have not paid> such moiety, this 
Act empowers the Treasurer to deduct from moneys due to the defaulting 
municipalities out of Consolidated Revenue or on account of any fees, 
fines, penalties, etc., such moiety and with interest at the rate of £6 per 
cent, per annum. One other provision relates to the obtaining of stone, 
gravel, and other road-making material. Under the Principal Act the 
Board had power to enter private propert5? for the purpose of securing 
material for making or maintaining roads ; but a difficulty was found 
where such material was not adjacent to the roads, and the present Act 
gives power to the Board to convey such road material over intervening 
property. 

Factories and Shops (No, 3093). — This Act makes easier the appoint- 
ment of Wages Boards, Originally such Boards were created in four of 
the most sweated trades, and were created under the authority of Statute. 
Thereafter Parliament passed an Act under which Wages Boards could 
be created f9r other trades on the adoption of resolutions in both Houses 
of Parliament, and that has been the procedure in operation until the 
passing of this present Act. The defect in that procedure was that Wages 
Board 5 *bould only be created while Parliament was in session, and when 
in any trade trouble suddenly arose, the remedy of a Wages Board required 
this legislative sanction. The present Act enables the Governor in Council 
to appoint Wages Boards without resolutions of both Houses of PWlia- 
ment. Under the previous procedure whenever it had b^en found 
necessary to extend or otherwise amend the powers of a Wages Board 
an amending resolution of both Houses of Parliament was required ; under 
the present Act the Governor in Council is now entrusted with that power. 

Factories and Shops (No. 2) (Act No. 3112) fixes the hours for the 
closing of shops within the Metropolitan District for the sale of fresh 
uncooked meat, and enacts (i) that such shops shall be closed and kept 
closed in every week : 

(1) On Monday, Tuesday, Wednesday, Thursday, and Friday until 
the hour of half-past seven o'clock in the morning ; 

On Saturday until the hour of six o'clock in the morning. 

(2) That aU such shops shall be closed in every week : 

On Monday, Tuesday, Wednesday, and Thursday from the hour 
of five o'clock in the evening ; 
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On Friday from the hour of six o'clock in the evening ; 

On Saturday fronr the hour of half-past twelve o'clock in the after- 
noon ; but may be kept open until eight o'clock m the evening on the 
day immediately preceding a public holiday when such shops are closed 
for the ^hole of such public holiday. 

Second-hand Dealers (No. 3064). — ^This Act modifies the requirements of 
the Principal Act when a licence is sought to be renewed and not obtained 
for the first time. By the Principal Act a person who desired a licence 
, to trade as a second-hand dealer was required to give a written notice 
of his intention to apply therefor, and to lodge with the police a certificate 
of five householders residing in the district where the applicant proposed 
" to carry on his business, and this notice and certificate had to be lodged ' 
eighteen days at least before the application was to be made. One who 
required a renewal of a licence had to repeat this procedure, and the 
present Act dispenses with *that, and the licensee now has to apply for 
renewal at the Court of petty sessions nearest to his place of business 
not less than fourteen days before the expiry of his licence, and give notice 
also not less than^fourteen days to the police ; and if the Court of petty 
sessions is satisfied that the licensee has committed no breach of the Acts 
and is a fit and proper person to continue to hold the licence, it may 
renew the licence for a further period of twelve months. 

The Principal Act also requi^fed a dealer who bought any second-hand 
article to hold it for four days, and an exception is made by the present 
Act to this in the case of goods bought by the dealer at public auction. 
Housing and Reclamation (No. 3088). — ^This is an important Act 
relating to the providing of dwellings for persons of small means and for 
the reclamation of and improvement of insanitary, low-lying, of over- 
crowded areas." Under Part I the Commissioners of Savings Banks are 
empowered to acquire dwelling-houses or to acquire land and to erect dwell- 
ing houses thereon at a total cost in the case of each such dwelling of not 
exceeding ;^8oo, for the purpose of providing dwelling-houses for“ eligible 
persons," %,e. persons not the owner of a dwelling-house and not in receipt 
of an income of more than £400 a year (s. 2). The price to purchaser 
is not to exceed the capital cost to the Commissioners. The purchaser 
may be admitted to occupation as a wceldy tenant, paying rent^t such 
amount as has been fixed. The rent paid is to be appippriatecTby the 
Commissioners between interest on the amount of capital cost outstanding 
from* time to time and the payment of the capital cost (s. 8), Tte period 
for the payment of the capital cost by any purchaser is not to exceed 
twent^^-eight years. The title to the property remains in the Commis- 
sioners until at least 15 per cent, of the purchase-money has been paid, 
When the purchaser may obtain a transfer subject to mortgage (s. 8). 
Discretionary powers as to payments are given to the Commissioners 
to meet cases of hardship. A purchaser from the Commissioners may not 
without their permission let, sublet, or mortgage the premises (s. 14) 
long as any part of the purchase-money is unpaid ,* and during the 
"*'*"'^same time, no transfer of the property shall have effect unless it (a) 
arises through the question of any law relating to insolvency ; (b) is made 
to a devisee by a person acting in the capacity of executor or administrator 
to a purchaser or borrower ; (c) is made with the consent in writing of 
the Commissioners (s. 16). 

Fart II ^ of the Act deals with housing and reclamation schemes. 
Municipaliries are empowered to enter upon housing and reclamation 
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schemes with the assent of the Governor in Counci). The local authority 
prepares a general plan, of which public notice is to be given, and objbctoTS 
may petition the Governor in Council against its adoption, or for its 
amendment. Under any such scheme when approved land may be taken 
compulsonly, buildings may be^ demolished, roads closed or opened out, 
and lands laid out for gardens and recreation. The, cost of dwellings 
to be erected is not to exceed (together with the land) a capital cost of 
£800, and such houses are to be available only for the eligible persons '' 
above described, and are to be disposed of on terms similar to those 
applicable to dwellings provided by the Savings Bank Commissioners. 
,For the purposes of any housing scheme a municipality may, with the 
approval of the Governor in Council, advance any sum not exceeding 
£100,000, or in the case of the city of Melbourne £300,000, and may 
increase the general rate to an extent not exceeding 6i. in the pound 
notwithstanding any statutory limit to such rate. The municipality 
must in each year prepare a separate balance sheet and statement of 
accounts showing the operation of the scheme. ^ 

Reclamation schemes ” relate to the reclamation and improvement 
of any insanitary or low-lying or over-crowded area in the municipal 
district, or the improvement of any particular area in the municipal 
district where any land abuts upon any street or way less than 30 feet 
wide '' (s. 41). For such schemes a municipality may, with the consent 
of the Governor in Council, borrow a sum nbt exceeding £50,000 (in the 
case of Melbourne £300,000) . In connection with any reclamation scheme, 
it may impose a betterment charge upon all lands within the better- 
ment area '' in respect of or in consideration of any substantial and 
permanent increase in value which it is clearly shown has been derived 
from the reclamation effected under the betterment scheme (s. 53). 
The charge is one-half of the enhanced value, after making all proper 
deductions. The provisions of the Act on this subject of betterment, 
including the mode of determining the enhanced value, are in the main 
adopted from 58 and 59 Viet., c. exxx — London County Council (Tower 
Bri%e Southern Approach) Act. 

Eating on Unimproved Values (No. 3060). — ^This Act repeals the Act 
of 19194N0. 3025), and re-enacting it in part contains additional provisions 
as to the measures of valuation to be taken by municipalities in cases 
where the unimproved capital value has been adopted as the basis of 
rating. * " 

Divorce (Insanity) (No. 3049). — ^This Act adds to the existing grounds 
for a divorce or a judicial separation the new ground that (i) the respondent 
is a lunatic or person of unsound mind who has been before or after 
the commencement of the Act confined in an asylum, etc., for five 
years out of six in the aggregate before the filing of the petition, and 
(2) is unlikely to recover. A copy of any petition for a divorce or a 
judicial separation on this ground must be served on the Master 
Lunacy, sealed with the seal of the Court, and a copy of the citation 
also served on him. 

Trusts (No. 3109). — ^This Ac^ amends the law relating to the banking 
accounts of trustees so as to provide that where there are two or more 
trustees they may direct the bank to honour cheques or other negotiable 
instruments signed by one of the trustees, and ,the banker recognizing 
the authority of the trustees in that way is not to be deemed privy to 
a breach of trust. S. 3 is as follows : 
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(1) Where there two or more trustees of a trust and the trustees 
bj^ writing under their hands authorize a banker : 

(a) to pay bills of exchange drawn upon the banking account 
of 'the trustees by the trustee or trustees named in that behalf 

* in the authority ; or 

(b) to recognize as a valid indorsement upon any bill of exchange 
payable to the order of the trustees the indorsement thereon % 
the trustee or (trustees named in that behalf in the authority ; 

^ The banker acting in pursuance of such an authority shall not be 
deemed pnvy to a breach of trust on the ground only of notice that 
the persons giving such authority were trustees, or that the instrument 
(if any) by which the trust was created ^did not contain any express 
power to give such authority. 

(2) This Act : 

(а) Applies to a trust whether created before or after the com- 
mencement of this Act ; 

(б) Shall not affect any question of the liability of any trustee 
for breach of trust in so authorizing a banker as aforesaid ; and 

(c) Save as aforesaid, avppiies only if and so far as a contrary 
intention is not expressed in the instrument (if any) by which the 
trust is created and sfiall ,have effect subject to the terms and 
provisions of that instrument. 

Companies (No. 3073) .—This Act amends the law as to Proprietary 
or Private Companies and to certain associations not for profit. Under 
the Principal Act proprietary companies can be formed which are free 
from certain obligations imposed upon ordinary public companies and 
the present Act copies 3 and 4 Geo. V., c. 25, s. i, and provides that where 
a company infringes the provisions on which it is entitled to registration 
as a proprietary company it shall cease to be entitled to the privileges 
and exemptions conferred* on a proprietary company ; btit the Court 
upon being satisfied that failure to comply with the conditions was 
accidental or owing to inadvertence or to some other sufficient ca-»se may 
grant the company relief from the consequences. Agairf; by the existing 
law the number of members of a proprietary company stood limited to 
fifty,** exclusive of persons who are in the employment of the eSmpany, 
and the present Act, in the interest of the system of profit-sharing, 
extends that and allows the number of members in a proprietary company 
to be fifty, exclusive of the persons who are in the employment of the 
company or who became shareholders while in the employment of the 
company. The Act requires, too, that proprietary companies shall 
" send such particulars to the registrar as will show clearly whether they 
have complied with the law as to the number of shareholders being 

to fifty exclusive of employees and ex-employees. ^ ' 

The Act also removes restrictions upon proprietary ' companies 
registered under the Companies Act, 1896^ which did not exist in the case 
of proprietary companies registered since the year 19x0, and it provides 
that a proprietary company of the former class can, after passing a special 
resolution dealing with certain restrictions, get a certificate of incorpora- 
tion under the Principal Act of 1915, and thereby become on the same 
footing, as to the number of shareholders, as other proprietary companies. 
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Lastly, the Act amends s. 27 of the Principal ^j.ct and entitles certain 
associations which have already been formed but were not formed forproi|t 
to be registered without the use of the word “ limited after the name. 

Instruments (No. 3071) — ^This Act enables powers of attorney by 
corporations to be filed by the^ filing of an attested copy in lien of the 
filing of the original, and upon verification by an affidavit of some credible 
person. 

Poisons (No. 3113). — ^This Act amends the Principal Act and also adopts 
for Victoria many of the provisions of the Dangerous Drugs Act, 1920 
(10 and IX Geo V., c. 46), which was passed to give effect to the anti- 
narcotic provisions agreed to by those signing the Versailles Peace Treaty. 
Part I is an amending part. Under the Principal Act doctors and chemists 
were permitted to sell poisons by virtue of their statutory qualifications, 
and country storekeepers wer-^ permitted, m towns where there was no 
chemist, to obtain certificates as dealers in poisons. The present Act 
provides (s. 4) that no person other than a pharmaceutical chemist or a 
person holding a certificate as a dealer in poisons under the Principal 
Act shall sell any of the poisonous substances set out in cietail in the First 
Schedule {e.g. fly-poison papers, vermin poison, sheep dips, etc.) unless 
he holds a licence from the Pharmacy Board so to do, and among the 
conditions to be fulfilled by a licensee is one that he shall produce a certi- 
ficate from a medical practitioner and i police magistrate that he is a 
fit and proper person. ' 

Part II gives effect to the agreement to pass legislation embodying 
the anti-narcotic provisions of the Treaty mentioned. As the Common- 
wealth of Australia has the power already to deal with the importation 
of narcotic drugs, the present Part II deals only with the inland sale, 
use, and manufacture of such drugs as : 

(1) Morphine, cocaine, eegonine, and diamorphine (commonly Imown 
as heroine), and their respective salts, and medicinal opium (as defined), 
and any preparations, admixtures, etc. 

(2) Chloral hydrate, ergot, paraldehyde, diethyl-barbituric acid, 
sulphonal and its homologues ; and any salt ^compound or derivative. 

(3) Any other substance or preparation added by Proclamation. 

ThjUGovernor in Council is empowered (s. 10) . 

(i) On the recommendation of the Pharmacy Board to make regulations 
for the control of the manufacture, sale, possession, and distribution of 
such dr^igs and in particular : 

(а) Prohibiting the manufacture except in premises lltensed for 
the purpose or by pharmaceutical chemists on their premises ; 

(б) Prohibiting the manufacture, sale, or distribution except 
< by doctors, pharmaceutical chemists, persons holding certificates 

as dealers in poisons under the Principal Act, or authorized under 
regulations under this Part ; 

(c) Regulating the issue by doctors of prescriptions contaiiscg - 
any such substance or preparation and the dispensing of any such 
prescriptions ; 

(d) Requiring those engaged in manufacture, sale, or distribution 
to keep books and furnish information as prescribed ; 

(e) Exempting from the provisions of this Part any substances 
or preparations which by their nature are not capable of being 
used in evasion of the provisions of this Part ; 
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(2) To add on the|^ recommendation of the Pharmacy Board any 
new derivative* of morphine or cocaine, etc., to the list of drugs 
Sjpecified. 

Ss. II and 12 deal with the issue of licences or authorities to be issued 
or granted by the Chief Secretary on the recommendation by the Pharmacy 
Board and for offences and their punishment. 

Part III amends and modifies certain provisions of the Principal Act. 
The Governor in Council is empowered to add substances to the list 
of preparations set out in the aforesaid First Schedule (s. 13). 

Special restrictions are placed upon the retail sale of patent drugs/' 
viz. acetanilide ; adrenals (extracts and preparations of) ; oil of tansy ; 
pituitary extract ; any serum or vaccine for human use ; thyroid gland 
(preparations of), and no person other than a pharmaceutical chemist 
or a person holding a certificate as a dpaler in ^poisons may sell by 
retail a patent drug, and all sellers must comply with the regulations 
thereupon. 

It is made a criminal offence to forge or alter, or utter when forged or 
altered, any prescription of a medical practitioner, including any narcotic ; 
or by false representation, verbal or in writing, or by conduct, to obtain 
from any medical practitioner any prescnption, including any narcotic 
(s. x6). 

There are other minor provisions in the Act, but they only make 
for the better administration of the existing law. 

Juries (No. 3095). — ^This Act amends the Principal Act by directing 
the Sheriff to draw the jury panel at the time and place appointed by 
him in the presence of one or more of his senior officers if available — 
and members of the public may no longer be present thereat. 

To lessen the practice of whispering " to jurymen the Principal 
Act is altered so that in any criminal inquest, a copy of the panel from 
which the jury are to be struck may be inspected and a copy obtained 
at a cost of 2 s, on the day before the precept is returnable and after that 
day until the panel ceases to be operative — the Principal Act permitted 
such inspection and the obtaining of the copy three days before the pre- 
cept was returnable, and so gave a greater opportunity to the evil minded 
to defeat the ends of justice. In civil inquests the copy of the paia^fel from 
which the jury are to be struck may be inspected and a copy obtained 
at a cost of 25. three days before the return day and after that day until 
the panel ceases to be operative. 

Another amendment is this': the Act increases the remuneration paid 
to jurors m civil and criminal inquests from 7s. a day to X2s. a day for 
the first three days, from 10s. to 15s. for the next three days on the same 
c'ase — thereafter £1 a day. 

Unauthorized Documents (No. 3100). — ^ThisAct amends the Principal 
Act, which was designed to stop the use of documents purporting to 
be documents issued from Court and to frighten people into paying claims 
^ debt collector's dodge. Doubts have arisen whether the printer, 
publisher, or seller of such documents could be convicted of an offence 
against the Principal Act and such doubt is removed by the present Act 
which in terms makes it illegal to print, publish, or sell or to offer or exhibit 
for sale or to cause to be printed, published, or sold or offered or exhibited 
for sale any such document. 
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7. WESTERN AUSTRALIA. ^ 

[Contributed by F. L. Stow, Esq,, LL,D.] 

In the fourth session of the tenth Parliament of Western Australia 
fifty-two Acts were passed. Of these, twenty-four are reviewed below, 
the remainder being Acts dealing with the ordinary^ annual appropria- ’ 
tion or taxation, or matters of a purely local character. 

Time o! Registration Extension, — No. 2 is an Act of interest, as it 
is a reminder of ^ what is, and what is hoped will continue to be, a 
unique incident in the history of British communities, namely, a strike 
in the Civil Service. This occurred in July 1920, and, the functions of ^ 
Government being for some time suspended, documents could neither 
be registered nor stamped — hence this Act. 

Friendly Societies (No. 3).— This Act conlers on Friendly Societies the 
power to foreclose mortgages. 

Parliament (Qualification of Women), (No 7). — ^This Act qualifies 
women for Parliament. It may be of interest to state t*hat, at the election 
held in March 1921, the Minister who introduced this measure was 
defeated by a woman. This is the first time that a woman has been 
elected to Parliament in Australia. 

Carriers. — No. 8 is a mere adoption ofothe English statute of 1830, with 
a few modifications. ^ 

Health, — No. 12 merely continues the^ provisions relating to venereal 
diseases already reviewed in this Journal. 

Public Service Appeal Board (No. 14). — ^This Act is the most important 
result of the strike referred to above. It is a distinct advance on the 
preceding legislation. It empowers an Appeal Board to fix not only the 
range of salary which shall attach to an office, but also to determine the 
precise salary which shall be paid to the officer. 

♦ The Board is also empowered to determine the right to superannuation 
allowance of civil servants on retirement ; though it is only those persons 
who entered the service prior to 1904 who have any right to superannua- 
tion allowance at all, because in that year it\vas enacted that no persons 
there^ter appointed to the service should be entitled to any super- 
annuation allc^ance. 

The Acts regulating the Public Service do not in general apply to the 
Educa?tion Staff ; but as the members of that Staff took a veryj)rominent 
part in the strike, the benefit of the Appeal Board is extended to them. 

The Board consists, in cases when the ordinary Civil Service is con- 
cerned, of a judge, a member nominated by the Governor, and a member 
elected by the Civil Service Association. When the Education Staff is 
concerned, the third member is elected by the Slate School Teachers" 
Union, the other members being the'judge and a person (who is intended to ^ 
be different from the person nominated to sit when the Civil Service is 
concerned) nominated by the Governor. When both the Education Staff 
and the Civil Service are concerned, the judge is to sit with the four other ^ 
members. 

Having granted the service so much, the Act administers a gentle 
rebuke in s. 15 by declaring that if any public servant takes part or 
does anything in the nature of a strike he shall be guilty of an offence and 
forfeit the privileges he enjoys, and be liable to a penalty of £10. 

Guardianship of Infants (No. 15). — ^This is an Act to amend the law 



90 


REVIEW OF LEGISLATION, 1920. 

relating to the guardianship and custody of infants and to assure to the 
widowwor widower and family of a testator an adequate maintenance from 
thfe estate of the deceased. 

This Act reproduces the provisions of the English Guardianship of 
Infants Act, 1886, but it contains, in addition, a novel provision to the 
effect that if any person disposes of his or' her property by will in such a 
manner that the widow, husband, or children of such person is or are left 
without adequate provision the Court may order that such provision 
shall be made out of the estate of the testator in favour of such widow, hus- 
band, or children as the Court thinks fit. 

Prices Regulation (No 16). — ^This is an amendment of the Act of 1919 
reviewed in the preceding number of this Journal. 

The most important provision m the Act is to the effect that the 
Price-fixing Commissioners, if^they are satisfied : 

{a) That a person has in his custody or under his control any food-stuff 
or necessary commodity and has failed, on demand and tender of the fixed 
price, to supply any particular person with such food-stuff or necessary 
commodity; or 

(6) That any food-stuff or necessary commodity which in their opinion 
should be distributed for public use is being withheld from sale, 

May recommend to the Governor that such food-stuff or necessary com- 
modity be forfeited. Such forfeiture is, however, not absolute, but the 
offender is paid the proper price of the commodity of which he is deprived, 
subject to the deduction of any penalties or costs incurred by him. 

Innkeepers. — No. 19 is a reproduction of ss. i, 2, and 4 of the English 
Innkeepers Act, 1863. 

Building Societies (No. 20). — ^ThisAct follows the English legislation on 
the subject. Just as there was in England the Building Societies, Act, 
1836, providing for the registration of unincorporated building societies, 
so here we had a similar Act (27 Viet., No. '7) . This earlier Act is repealed, 
but the repeal is declared not to affect the registration of any society 
under the repealed Act. The result is apparently that, though no new 
societies can be registered lyider the old Act, the incorporated societies 
can continue as before. Provision is, however, made for their becoming 
incorporated under the new Act ; but this course is optional. ^ 
Prevention of Cruelty to Animals (No. 21) — ^This Act r«?peals the Act 
of 1912, and substitutes other provisions which render the law on this 
subject more severe and far-reaching. Some of the provisions of tiie Act 
will be found in the English Act of 1911, but there are many which find no 
place there? 

The Act extends to all domestic and captive animals and includes not 
only quadrupeds and birds, but fishes and reptiles in a state of captivity. 
New offences are created such as : 

[a) Failure to supply an animal with proper and sufficient food or water 
or sufficient protection against inclement weather ; 

The needless slaughter or mutilation of any animal ; 

(ij) Neglect to give a chained dog adequate daily exercise ; 

(4 Conveying poultry of different species together ; 

(i?) Administering poison to any animal, or exposing poison with intent 
that it shall be taken by any animal ; 

(/) Selling or giving away any grain or seed which has been rendered 
poisonous, except for iona fide use in agriculture ; . ' * 

(g) Knowingly putting or placing on an^ land or building any poison or 
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any fluid or edible matter, not being sown seed or grain, which has been 
rendered poisonous ; 

[h) Doping racehorses ; 

(t) Shooting pigeons released from traps. 

An exception is made in respect of poison intended to destroy rats, 
mice, or other vermin. 

Further exceptions are made in respect of : 

(a) The slaughtering of any animal, in accordance with the require- 
ments of any religion ; 

(b) The performance in a proper manner of the operations of dehorn- 
ing, spaying, or castration of cattle and other usual operations ; 

(c) The extermination of rabbits, marsupials, wild or stray dogs or ^ 
cats, foxes or Vermin ; 

The hunting, snaring, trapping, shootipg, or capturing of any animal 
not in a domestic state ; 

(e) Vivisection performed by persons duly authorized by the Governor 
and in accordance with regulations made by him. 

The Act increases the severity of the penalties for cfuelty and contain? 
various useful powers, such as the power to slaughter, without the 
consent of the owner, any animal severely injured, and to deprive a person 
ill-treating any animal belonging to him of the ownership thereof. There 
is also power to prevent the working of any animal which is in an unfit 
condition, and the sale of decrepit animais, except for the purpose of 
slaughtering, is prohibited. The killing of decrepit animals must be 
in conformity with strict regulations, which are laid down in the Act. 

Magistrates are empowered to appoint any officer or servant of a 
society for the prevention of cruelty to animals a special constable for 
the purposes of the Act. 

Coroners (No. 24). — ^This Act consolidates and amends the law 
relating to coroners. 

** S. 9 introduces what is a novelty in this State, but has long been in 
vogue in Victoria, the power to hold an inquest wuthout a jury. This 
power the noroner may exercise in any case, unless the inquest is on the 
body of a person whose death has been caused by an explosion, or accident 
in or ^Jbout a mine or factory, or the coroner considers it desirable to have 
a jury or theiAttorney-General directs that the inquest be held before 
a jury. 

Another innovation is the abolition of the practice of viewkig the 
body. 

The other amendments effected by the Act are of minor importance. 

Navigation (No. 27). — The principal object of this Act is to extend the 
provisions of the Navigation Act (particularly those relating to courts of 
marine inquiry) to ships owned by the Crowm. 

The principal Act exempts all ships of the Crown. ^ 

This amendment narro'^s the exemption to ships belonging to the 
Navy ; and thus makes ships belonging to the State Steamship Service 
subject to the Act. 

, Tm Oollection (No. 36). — ^This is an important measure, though a 
very short one, for it makes The first attempt to amalgamate Common- 
wealth and State Services which deal with the same subject-mat)ter. 
There is a Commonwealth and a State income-tax. Hitherto separate 
returns have been required for each, and the staffs of officers have been 
quite distinct. Thi^ Act provides that it shall be lawful for the State 
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to, enter into an agreement with the Commonwealth for the collection by 
the Cqpimonwe^th, on behalf of the State, of the taxes on income. 

Raiways Classification Board (No. 38). — ^The officers of the Govern- 
ment Railways are not subject to the Public Service Act, and the Act 
No. 14, Just reviewed, does not apply to them ; so this Act provides 
them with a Board to classify positions "and fix salaries and determine 
*■ various matters relating to railway employees. The Act applies only to 
the salaried staff — ^not to wages men — and takes that staff out of the pur- 
view of the Industrial Arbitration Act. 

Wheat Marketing (No. 39).— This Act provides for the continuation 
of the Government Wheat Marketing Scheme m respect of the 1920-21 
harvest. 

Lunacy (No. 42). — ^The principal objects of this Act arc : 

1. To constitute an independent Board, of Visitors for every institu- 
tion for the detention of the insane. 

2. To improve the provisions regarding the release of patients, 
and particularly to vest in Boards of Visitors power to discharge patients 
whenever they think fit. 

3. To give attendants, who have been fined any amount or dismissed, 
a right of appeal to the Board of Visitors against the decision of the 
Inspector-General of the Insane. 

One and the same Board ma^ be appointed for two or more institu- 
tions, and one person may be a member of two or more Boards. 

Boards will consist of five members (not Government servants), 
one of whom will be a legal practitioner, and two medical practitioners, 
and one of the others will be a woman. Members will be appointed for 
three years. 

Workers’ Compensation (No. 43). — This measure alters the maximum 
amount of annual remuneration a person can receive and still continue 
a worker from £300 to £400. It further provides for extending the 
benefits of the Workers’ Compensation Act to persons who work in mMes 
on tribute and are really independent contractors. 

The maximum compensa|ion payable is increased to £500.^ 

The redemption of weekly payments by a lump-sum settlement may 
under this Act be ordered on the application of the worker, the pwcipal 
Act providing for such an order being made on the application of the 
employer only. 

Fa^ori^ and Shops (No. 44). — ^This Act consolidates and ainends 
the law relating to the supervision and regulation of factories and 
shops. • 

The term factory ” is extended, with certain exceptions, to any 
premises in which four or more, or, in the case of Asiatics, a lesser number, 
of persons are engaged in any handicraft or in preparing or manu- 
^ facturing goods for trade or sale. 

Registration of factories has by this Act been made annual in ail cases, 
whe^as formerly it was only annual in the case of Asiatics. 

The Act retains the prohibition against an Asiatic being registered 
as an owner or occupier of a factory, unless he carried on the business 
which he proposes to carry on therein befSre November x, 1903. 

The employment of Asiatics in factories, unless so employed prior 
to the date mentioned, is also forbidden as in the repealed Act. 

The rules for the regulation of factories are greatly elaborated; 
and though many of the provisions are carried over from the old Act, 
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yet the whole tendency of the new measure is to shorten the hours and 
improve the conditions of the workers in factories,"^ particularly of women 
and boys. 

A male worker is not to be employed for more than 48 hours in any 
one week, or for more than 8f hours in any one day. 

A woman or boy is not to be employed — 

(^^) For more than 44 hours in any one week. 

(6) For more than 8| hours in any one day. 

(c) On any holiday or at any lime after one o'clock on the day fixed 
for a half “holiday under the Act. 

(d) In the case of women, at any time between 6pm and 8 a.m. 

(e) In the case of boys, at any time between 6 pm. and 7.45 a.m. 

Provision is made for time being allow^ed for meals, and the periods 

above-mentioned are reckoned exclusive of meal times. 

A somewhat remarkable f)rovision is carried over from the previous 
Act to the effect that no person of the Chinese or other Asiatic race shall 
be employed in a factory for longer hours than women may be employed 
or work in any factory before 8 a.m. or after 5 p.m. ono,ny day. 

There is power given to extend the hours mentioned in case of need, 
but its exercise is circumscribed with strict conditions. 

Women and boys are to be aliowx^d seven full holidays on full pay 
in the year, and one half-holiday every week. 

In order to prevent persons employed jn factories, shops, or ware- 
houses being underpaid, it is provided in the Act, amongst other things, 
that every person so employed shall be entitled to receive from the 
occupier such payment as is agreed on at not longer than fortnightly 
intervals, and that, notwithstanding any agreement, the amount shall be 
at least 10s. per week for the first year, -the minimum being increased by 
5s. for each additional year until a minimum of 35s. is reached. 

The provisions to combat the sweating evff " which occur in the 
previous Act are here reproduced in an elaborated form. 

Part V of the Act contains various restrictions regarding the employ- 
ment of parsons who are not of full age. Thus, children {i.e. boys 
under fourteen or girls under fifteen) may not be employed in a factory 
at all.^ 

T^[S‘e are |urther restrictions, such as are not unusual in Factories 
Acts, relating to employment in mirror or white-lead making, in glass- 
works/% brick and salt making, lucifer-match dipping, and typpetting. 

The provisions relating to health, sanitation, and safety ’"contained 
in Part VI do not call for detailed review, for the precautions, insisted on 
by the various sections jio not differ in principle from what the law 
requires in many other countries. 

The Act contains special provisions in reference to the furniture 
trade. Furniture, whether imported or manufactured in the State, 
must be stamped. Where the manufacture or preparation of the furni- 
ture has been effected solely by European labour, the stamp must set 
forth in legible type the words European Labour Only." Where^ the 
manufacture or preparation has been effected solely or partly by Asiatic 
labour, the stamp must bear the words " Asiatic Labour." 

The portion of the Act relating to shops reproduces, with amendments, 
the provisions relating to Early Closing which |iave been in force for 
many years in this State. The principal amendment effected is that the 
late shopping night is entirely abolished in the Metropolitan Area and 



94 


REVIEW OF LEGISLATION, 1920. 


the area comprising the Kalgoorlie and adjoining electorates. In other 
parts of the State the l?te shopping night is retained, but may be abolished 
iq any district by a vote of the electors. 

A further alteration is that the weekly half-holiday is normally 
to be on Saturday, subject to a certain right of choosing another day 
which is* given to the shopkeepers and to the substitution of Wednesday 
by a vote of the electors in any district. 

A considerable reduction is effected in the hours of employment 
of shop assistants, for it is provided that, subject to a certain right given 
to require assistants to work overtime, no shopkeeper shall employ 
any person for a longer period than 48 hours in any week, or any woman 
or young person for more than 8| hours a day, excepting one day in every 
week, when the period may be qj hours, or for more than 44 hours in any 
w^ek. 

I A new provision makes It compulsory' to register shops and ware- 
houses. 

There are important provisions in the Act which emphasize the fact 
that the action ot Courts of Industrial Arbitration is really legislative 
rather than judicial. An ordinary Court decides particular cases, whilst 
Courts of Industrial Arbitration do not decide particular cases, but lay 
down general rules. In fact, our law provides that awards shall be 
treated as common rules in the industry affected, and industrial agree- 
ments may be made common rules. 

It is not to be wondered at, therefore, that the Act under review 
provides that nothing therein shall in any way affect the jurisdiction of 
the Court of Arbitration, and that any provisions in the Act relating to 
matters within the jurisdiction of the Court may be varied, altered, modi- 
fied, or excluded by any award or by . any industrial agreement which 
has been made a common rule. 

Industrial Arbitration (No, 45). — ^This Act improves the law relating 
to compulsory conferences in industrial disputes. r 

Under the principal Act, such conferences could be called only by the 
President of the Court, but this amending Act provides for the summon- 
ing of such conferences by special commissioners, who may be from time 
to time appointed by the Minister. The Act also provides for the embodi- 
ment in industrial agreements of such matters as are settled at aSy con- 
ference, and for the reference of unsettled matters to the'^Court. 

Land (No. 49). — ^The most important amendment effected fey this 
Act is \he '‘fixing of the maximum area of pastoral country that can be 
held by any one person. S, 5 provides that — 

{a) No person shall acquire more than 1,000,000 acres of pastoral 
land within the State ; 

(6) No person shall be registered as transferee or sub-lessee of any 
pastoral land if the total area of pastoral land held by such person would 
thereby exceed 1,000,000 acres ; 

(£) No person shall become beneficially interested in pastoral land to 
an extent whereby the aggregate area of pastoral land in which such 
person is beneficially interested would exceed 1,000,000 acres. 

Provision is made for preventing separate stations being worked in 
such a way as to evade the provisions of the Act, and any person who 
is a shareholder in a company which hold^ pastoral property is deemed to 
be beneficially interested in the property in proportion to his interest in* 
the share capital of the company. 
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Mining (No. 50). — ^This amendment of the mining law regulates mining 
for mineral oil and tribute agreements. 4 

In connection with the former, provision is made that in Tutujre 
Crown grants and leases the rights to mineral oil shall be reserved 
and the right to search for mineral oil and to do all things 
necessary for obtaining and disposing of the same is conferred on the 
Minister for Mines in respect of all vacant Crown iand^ aU lands in which 
the right to the mineral oil has been reserved, all land comprised in a 
timber or pastoral lease, and all mining tenements (subject as regards the 
last to payment of compensation) . With regard to other lands the Minister 
is empowered, subject to s. 4 of the W.A. Constitution Act, 1890 (Imperial), 
and to payment of compensation, to enter on such lands and search for 
oil and to conduct all operations necessary for that purpose ; but any owner 
may require the land to be resumed and paid for under the general 
power of resumption contained in the Act. 

The Act enables licences to be granted to prospect for mineral oil 
and regulates the operations of the licensee On discovery of payable 
mineral oil, the licensee is given the right to obtain a^mineral-oil reward 
lease of 640 acres and two ordinary mineral-oil leases of 48 acres each. 
Subject to these rights of the licensee, the Governor is empowered, on 
the discovery of mineral oil on any land, to reserve to the Crown and 
except from occupation all Crown lands within the boundaries of the oil 
basin as defined by the Government geologist. 

Mineral-oil leases are to be subject to special conditions including an 
obligation on the part of the lessee to refine the oil in the State or in some 
part of Australia approved b}^ the Minister and not to export any crude oil 
to any place outside Australia without the like consent. 

Leases are not, without the Minister's consent, to be assigned to any 
company not formed within the Commonwealth, and no licence or lease 
under the Act is to be granted to any company other than a company 
fo^ned and incorporated under the law of some part of the King's 
dominions. 

A right of pre-emption is given to the Governor in respect of all oil 
produced by a lessee from any land held under a mineral-oil lease or by 
any owner of land alienated from the Crown without reservation of mineral 
oil. 

The part <31 the Act relating to tribute agreements is of general 
application, but\ will in practice principally affect gold-mines. 

A tribute agreement is defined as an agreement by a lessee tb underlet 
a mine or portion thereof to a tribiiter, and a tributer is a |)erson who 
works a mine or portion thereof subject to the payment to or receipt from 
the lessee of a portion or percentage of the product taken from the mine, 
or of the proceeds of the sale of such product. 

All tribute agreements have to be registered, and they cannot be 
registered unless approved by the Warden. 

A tribute agreement is not to be for less than six months, and the 
tributer is entitled to renewal from time to time until the ground is worked 
out, but so that the total period of the agreement shall not exceed three 
years and that renewal need n^t be granted when it is proved that to do 
so would seriously impair or delay the development of the mine. 

Certain condition^ are laid down which must be complied with before 
the Warden can grant registration. Thus, he must not register the 
agreement if the ^ terms are in his opinion inequitable, or if it does not 
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provide that no tribute shall be payable unless the tributers engaged in 
the actual working of ^he ground have earned per man per week a sum 
equal \o the ruling rate of wages as prescribed for the time being by any 
current industrial agreement or award in force in the district after 
paying . the costs, charges, and expenses of mining, treatment, and 
reiization. 

Power also is given to a Warden to revise the terms of any agreement. 

Development work done by the tributer at the request of the lessee 
must, unless it is provided for in the agreement, be paid for at the current 
rate of wages. If it is provided for in the agreement, the lessee must pay 
to the tributer a proportionate part of the cost to be fixed by agreement 
or determined by the Warden. 

Dentists (No. 51).— This Act is an amendment of the Dentists Act, 
1894, and alters the qualifications which entitle a person to be registered 
as a dentist. 

Apart from the qualifications which are only available for a limited 
time, an applicant for registration must satisfy the Dental Board that 
he possesses one f>f the qualifications following: 

{a) That he has for not less than four years continuously practised 
dentistry in the United Kingdom or in some part of His Majesty’s Domi- 
nions or in the United States of America, and holds such certificate, dip- 
loma, or degree as may be prescribed by the rules, and has passed such 
examinations (if any) as may^ in like manner, be prescribed ; or 

(b) That he holds the Diploma of Dentistry of the Royal College of 
Surgeons of England, of Ireland, Edinburgh, or Glasgow, or holds a Uni- 
versity degree of Dental Surgery, or Dental Science of an Australian 
University, or holds the diploma of Licentiate of Dental Surgery of the 
Australian CoUege of Dentistry, and which diploma was granted after the 
date when such college was affiliated with the University of Melbourne ; 

(c) That he has during a period of not less than four years been con- 

tinuously engaged in Western Australia as an apprentice to a dentist under 
registered articles of apprenticeship, and has passed such examinations 
as may be prescribed by the rules. ^ 

Divorce (No. 52). — ^A reference to vol. iii, part ii, page 83 of this 
Journal will disclose the fact that the Western Australian Parliament 
passed a measure in 1919 which made divorce by mutual consent Sot only 
practicable but easy, 

Le^siators seem to have been alarmed by the effect of this iwasure, 
for in 1920 they passed this amending Act, which provides that no 
decree nisi ioi dissolution of marriage on the ground of non-compliance 
with the decree for restitution of conjugal rights shall be granted unless 
the desertion shall have lasted for three years. 

By this Act it is also provided that the duration of desertion entitling 
the deserted party to a divorce shall be shortened from five to three years. 

This measure was reserved for signification of the King’s pleasure 
andjias now been assented to. 

1 

8. PAPUA. 

[Contributed by the Hon. Mr. Justice Herbert.] 

Ordinances passed — 13 (omitting Appropriation and Supply). 

Jjanfl. — ^No. I of 1920 contains several minor amendments- to -the 
existing Land Laws. 
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German Property. — No. 2 of 1920 prohibits the disposal of property 
by German nationals or the pa3nnent or acceptance of German debts 
without the approval of the Lieutenant-Governor. ’ « 

Aliens. — ^No. 3 of 1920 provides for the revocation of Certificates of 
Naturalization, and the declaration of alienage of the wife and, children 
of the person whose certificate Is revoked. 

Census. — ^No. 9 of 1920 provides for the taking of a Census in 1921 and 
thereafter decennially, by the Commonwealth Statistician, who may 
delegate his powers. The Ordinance follows closely the Census law of 
the Commonwealth, save that it does not provide for collecting economic 
statistics, and it expressly excludes natives from its application. 

Justices. — No. 10 of 1920 amends the law as to venue m summary ^ 
jurisdiction cases. 

Registration (Nationals' Property). — ^No. ii of 1920 is intended to 
secure the registration of property of late enemy nationals for purposes 
connected with the Treaty of Peace. 

Criminal Code, — The Queensland Criminal Code was adopted in 
British New Guinea in 1902. The Code makes frec|uent references to 
jury trials. Trial by jury did not form part of the law of British New 
Guinea, and only to a limited extent does it exist under the law of Papua. ^ 
Some of those references in the Code were consequently not applicable 
in all cases to this Territory. The Ordinance 15 of 1920 removes those 
inconsistencies. Other amendments of the-Code include a provision that 
on an indictment for the crime of manslaughter (which is not in Papua 
an offence triable by a jury) the accused may be convicted of doing griev- 
ous bodily harm, bodily harm, unlawfully wounding, or common assault, 
if any such offence is established by the evidence. The Ordinance further 
amends the Code by providing that the punishment of whipping, when it 
forms part of any sentence, shall not be inflicted without the consent of 
the Lieutenant-Governor. 

'‘Customs, — ^Two Ordinances relating to Customs were passed. One 
(16 of 1920) increases the tariff — ^mainly on ales, spirits, and tobacco — 
and imposes ad valorem duties on certain articles formerly on the free list. 

The other Ordinance (17 of 1920) imposes export duties on copra (25s. 
a ton), and pear-shell, trochus, and burgos-shell (20s. a ton). 

Postal, — ^Th« Post and Telegraph Ordinance, 1920 (No. 19), increases 
the postal rates payable within the Territory. Its operation commences 
by prdfclamation. 


9. NEW ZEALAND, 

[Contributed by J.~ Christie, Esq , LL.M., Parliamentary Law 
Draftsman,] 

Acts passed : Public and General — 85 ; Local and Personal — 20. ^ 

Customs. — ^The Customs Amendment Act (1920, No. 2) is intended to ^ 
afford to importers of goods from foreign countries a measure of relief 
from hardship due to the var3dng commercial or banking rates of exchange, 
as distinguished from the '' mintage " rates. 

S. X2I of the Customs Act, 1913, provides that where an invoice shows 
the value of goods in any currency other than that in force in New Zealand, 
the equivalent value in such last-mentioned currency shall be ascertained 

, ' 7 
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according to a fair rate of exchange/' This reference to a fair rate 
of exchange has-been field to be a reference to the '' mintage rate " and 
nqt to the commercial or banking rate. This construction has resulted in 
advantage to certain classes of importers {e,g, importers from America) 
and in grave disadvantage to other classes of importers {e g, importers 
from France and certain other European countries). The amending Act 
permits the adoptipn by the Customs Department, for the purpose of 
assessing Customs duties, either of the mintage rate or of the commercial 
rate, as in any case the Department thinks fit. 

Judicial. — ^The Judicature Amendment Act (1920, No. 4) increases the 
rates of salaries payable to judges of the Supreme Court of New Zealand. 
Under the new scale the Chief Justice receives an annual salary of £2,250, 
and each of the other judges an annual salary of £2,000. 

The Magistrate's Courts Amendment Act (1920, No. 5) increases the 
rates of salaries payable tO Stipendiary" Magistrates. The principal 
magistrates in the four chief centres receive £900 a year; two other 
magistrates receive £850, and the remainder £800 a year. 

Aliens. — ^The Registration of Aliens Amendment Act (1920, No. 7) 
extends the provisions of the Registration of Aliens Act, 1917 {Journal, 
Third Series, voL i.. Part II., p. 94) by providing for the registration of : 

(i) Women who become ahens by reason of marriage. 

{2) Persons whose Letters of Naturalization have been revoked under 
the Revocation of Naturalization Act, 1917 {Journal, Third Series, vol. i., 
Part II., p. 92). 

{3) Ahen minors who attain the age of fifteen years. 

The Revocation of Naturalization Amendment Act (1920, No. 8) 
requires persons whose naturalization has been revoked under the Revoca- 
tion of Naturalization Act, 1917 {Journal, Third Series, vol. i., Part 11 .) 
to surrender their Letters of Naturalization to an officer of police or other 
authorized person. Failure to do so is punishable by imprisonment for 
three months, or a fine of £100. 

Gaining. — ^The Gaming Amendment Act (1920, No. 10) renders unlaw- 
ful the business of '' bookmakers." Every person convicted -of carrying 
on the business of a bookfiiaker " is liable on summary conviction to a 
fine of five hundred pounds or to imprisonment for two years. Tiie^term 

bookmaker " is defined as any person who acts or carr/es on business 
as a bookmaker or turf commission agent, or who gains or endeavours to 
gain hjs livelihood wholly or partly by betting or making wagers, orwho in 
any manner holds himself out, or permits himself to be held out, as a 
person witli whom wagers or bets may be made, or who offers to wager on 
any particular event or class of events with more than one person ; and 
includes a bookmaker's clerk or agent." The Act specially protects 
persons who may make a bet \¥ith any other person upon a particular 
event unless it is part of the business or occupation of either of such persons 
^ to make bets. 

Mrearms and Explosives. — ^The Arms Act, 1920 (No. 14) is designed to 
make better provision for the public safety by regulating the possession 
of arms, ammunition, and explosives. It repeals the obsolete provisions 
of the Aims Act, 1908 (which was a re-enadtment of the Arms Act, 1880, 
p.nd has not been in effective operation for many years). In the absence 
of efiective ie^slation during the w^ar it was found necessary to make 
elaborate provisions under the War Regulations Acts, governing the pos^- 
session and use of firearms and explosives. The new Act adopts the pro- 
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visions of such of the War Regulations as it was deemed advisable to 
continue permanently in operation. The main provisions are as follows : 

(1) Except in the case of returned soldiers or their relatives the ' 
possession of automatic pistols or of ammunition specially intended or 
adapted for use with automatic pistols is absolutely prohibited. In 
the case of returned soldiers or their relatives the Minister of* Defence 
is empowered to issue a licence authorizing the retention of automatic 
pistols that 'may have been brought by returned soldiers from beyond 
the seas. This exemption was made as a concession to sentiment. 

(2) It is made an offence for any person to carry a pistol beyond 

the limits of his dwelling-house, save pursuant to the terms of a licence 
issued by an officer of police. ^ 

(3) It is made an offence for any person to be in possession of any 
fireaims, ammunition, explosives, or dangerous weapon except for some 
lawful, proper, and sufficient purpose. The burden of proving the 
existence of such purpose in any case is upon the accused. 

(4) No person other than a licensed dealer is permitted to import 
into New Zealand any firearms, ammunition, or explosives, save pursuant 
to a permit issued by an officer of police. 

(5) No person other than a licensed dealer is entitled to obtain posses- 

sion of any firearms, ammunition, or explosives, save pursuant to a permit 
issued by an officer of police. -> 

(6) The Governor-General is empowered to proclaim areas within 
which the possession of firearms, ammunition, and explosives is pro- 
hibited. On the proclamation of any such area it becomes the duty 
of aU persons therein who may be in possession of firearms or other pro- 
hibited articles to deliver the same to an officer of police. 

(7) Ail persons in possession of firearms are required to be registered. 

(8) Special provisions are made for licensing dealers in firearms, 
ammunition, and explosives. On being authorized by the Commissioner 
of -"iPolice, any officer of police may seize and take possession of ail fire- 
arms, ammunition, and explosives in the possession or under the control 
of a licensed dealer. 

(9) It is made an offence punishable on summary conviction by im- 
priso 3 i.ment for two months or a fine of £20 for any person to present a 
firearm, whether loaded or unloaded, except for some lawful and sufficient 
purpose. 

Criuftinal Appeals. — ^The Crimes Amendment Act (1920, No^ 15^ gives 
to persons convicted of indictable offences a right of appeal to the New 
Zealand Court of Appeal on the ground that the sentence i^ excessive, 
except in cases where the^sentence is one fixed by law. On the hearing 
of any such appeal the Court of Appeal may quash the sentence, and pass 
any other sentence warranted by law, whether more or less severe, or may 
dismiss the appeal. 

Masseurs. — ^The Masseurs Registration Act (1920, No, 16) makes pro- ^ 
vision for the registration of masseurs. 

Registration may be effected on application to a specially appointed 
Board consisting of the Director-General of Health, a person engaged in 
the practice of massage, and? a registered medical practitioner, Pro- 
vision is made for the registration without further examination of persons 
engaged in the business of massage before the passing of the Act. Other 
persons applying for registration are required to pass an examination 
in both theoretical and practical massage, and to have undergone a 
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course of instruction in anatomy, physiology, and theoretical massage, 
and also practical manage. It is made an offence for any person, not 
billing a registered masseur, to describe himself as a masseur or massage 
expert, or to use in connection with his business any words, initials, or 
abbreviations intended or likely to cause any person to believe that he is a 
registered masseur. 

Taxation* — ^The Land- and Income-tax (Annual) Act (1920, No. 17) fixes 
rates of land-tax and income-tax, including special war-tax for the year 
commencing! April i, 1920. The rates are the same as those fixed for the 
preceding year by the Act of 1919. The rates of taxation for the year 
commencing April i, 1921, were provisionally fixed by a later Act — the 
Land- and Income-tax Amendment Act (1920, No. 35) — winch has since 
been confirmed by the Finance Act, 1921. 

Natives. — ^The Native Trustee Act (1920:, No. 21) makes provision for 
the appointment of a Native Trustee, and of an Advisory Board to be 
known as the Native Trust Office Board. All lands and other property 
held by the Public Trustee on behalf of persons of the native race are 
transferred to ther^ Native Trustee. In addition to ordinary powers of 
investment, the Native Trustee is specially empowered to invest moneys 
in the Native Trustee's Account in advances secured by the mortgage of 
freehold or leasehold interests in native land. It is specially provided 
(following on similar provision in the Public Trust Office Act) that any 
deficiency in the Native Tn*stee's Account may be met by pa3/ments 
out of the Consolidated Fund without further appropriation. 

War Regulations. — ^The War Regulations Continuance Act (1920, No. 
22) continues in operation until there may be specifically revoked certain 
Regulations made under the authority of the War Regulations Act, 1914. 
Certain of these regulations are declared to continue in force as if they 
were Board of Trade Regulations made under the Board of Trade Act, 
1919. The last-mentioned Regulations all relate to matters affecting 
industry or commerce and are within the scope of the powers of Ihe 
Governor-General to make Board of Trade Regulations. Certain other 
War Regulations (relating Jargely to matters Electing enemy property 
and to graver offences of violence and sedition) are continued in force 
as War Regulations and are set out in full in the Second Schedule 4:o the 
Act. All other War Regulations are specifically declared^ to be revoked 
and the War Regulations Act of 1914 and its amendments are repealed. 

Immigration. — ^The Immigration Restriction Amendment Acr(r920, 
No. 23) marks an important advance in the policy of the Legislature 
towards the attainment of its ideal of a “ White " New Zealand. Subject 
to certain exceptions it provides that no person (other than a person of 
British birth and parentage) shall enter New Zealand unless he is in pos- 
session of a permit so to do. The reference to persons of British birth and 
^ parentage does not include persons belonging to aboriginal races of any 
Dominion other than New Zealand, or of any colony or other possession 
or protectorate. The Governor-General is empowered to exempt from 
- the operation of the Act any specified '' nations or peoples." Special 
provision is made for the issue of temporary permits for persons desirous 
of coming to New Zealand for purposes oi business, pleasure, or health. 
Application for permits to enter New Zealand for the purpose of taking up 
, permanent residence must be made in the prescribed form addressed to 
^ the Minister of Customs and sent by post from the country of origin of 
the applicant or other country where he has resided for at least one year 



AUSTRALASIA: NEW ZEALAND. loi 

I 

prior to the making of the application. Persons who enter New Zealand 
or who attempt to enter New Zealand without a permit are 4 ^emed 
to be '' prohibited immigrants '' within the meaning of the Immigration 
Restriction Act, 1908. 

' Oaths 0! Allegiance or Obedience to Law. — Every person enterihg New 
Zealand is required, if a British subject, to take the Oath of Allegiance, 
if not a British subject, to take an oath that he will, while in New Zealand, 
faithfully observe and obey the laws of New Zealand, and that he will 
not be concerned in any manner in any act of disloyalty to His Majesty. 

Summary Prosecution 0! Military Offenders. — ^The Military Service 
Amendment Act (1920, No. 25) abolishes procedure by way of Court 
Martial for offences committed against the Military Service Act, 1916, ^ 
and substitutes proceedings by way of summary prosecution. ^ 

Treaties of Peace,- — ^The Jreaties of Peace Amendment Act (1920, 
No. 28) extends by one year the operation of the Treaties of Peace Act, 
1919 (enabling the Governor-General in Council to make regulations for 
the purpose of giving effect to the provisions of the Treaties of Peace 
with Germany and other belligerent States). By ah Act subsequently 
passed (the Statutes Repeal and Expiring Laws Continuance Act, 1921) 
the operation of the Treaties of Peace Act, 1919, has been further extended 
to December 31, 1921. 

Loans for Settlement of Discharged Soldiers, — The Discharged Soldiers' 
'Settlement Loans Act (1920, No. 30) authoi^izes the Minister of Finance 
borrow £6,000,000 for the purposes of the Discharged Soldiers' Settlement 
Acts. Securities to the value of £2,500,000 (portion of the sum so author- 
ized to be borrowed) may be issued subject to the special condition that 
they are available for the payment of death duties. 

Compulsory Subscription to Loans. — ^The policy of compulsory sub- 
scription to loans " was first adopted in New Zealand with reference to 
the War Purposes Loan of 1917 {Journal, Third Series, vol. i., Part II.) 
an*d has been annually applied to subsequent loans. In each case the 
amount of the standard subscription has been fixed by referenqe to the 
land-tax and income-tax paid by the subscriber ; the proportion of sub- 
scription to tax has been varied, but in other respects the original scheme 
has not been substantially altered. 

If any tax^^ayer fails to subscribe to the loan to an extent proportion- 
ate with his means he may'be compelled to subscribe subject to a penalty 
equals double the total amount of land-tax and income-tax ^a37stble by 
him for the year commencing on April i, 1919. The maximum amount 
that any tax-payer may be called upon to subscribe is an amount equal to 
the yearly average of laxd-tax and income-tax paj^able by him for the 
three years ended March 31, 1920. Persons aggrieved by a demand to 
subscribe to the loan have a right of appeal on the ground of undue hard- 
ship to a specially constituted Board of public officials. ^ 

List,— The Civil List Act (1920, No. 31) repeals the Civil List Act, 
1908, and its several amendments, and re-enacts them with substantial 
amendment. 

Provision is made, inter alia, for the payment of the salaries of : 

(a) The Governor-General! 

, (b) Ministers of the Crown. 

(c) Members of Parliament, and 

(d) Officers of Parliament. 

Eleefen of Legislative CounoiJ*— The Legislative Council Amendment « 
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Act (1920, No. 32) further postpones the date for the commencement of 
the Ldgisiative CounciFAct, 1914, providing for election in lieu of appoint- 
ment of Legislative Councillors. The Proclamation issued on December 
23, 1919, pursuant to the amending Act of 1918 [Journal, Third Series, 
vol. ii., Part II., p. 95) has been revoked by the present amending Act, 
and it would appear that the policy of an^ elective Upper House is not 
without opponents"' in the ranks of the political party in power. 

Company Law. — ^The Companies Amendment Act (1920, No. 34) enables 
companies whose objects are the manufacture of butter and cheese to 
carry on associated industries [e g. the manufacture of casein and other by- 
products) without first having effected an alteration of their memoranda 
or articles of association. Similar legislation was passed (as a temporary 
measure during the war) in 1916 [Journal, Review of Legislation for 1916, 
p. 157). The temporary revisions are now repealed and the present 
provisions substituted as a permanent amendment of the Companies Acts. 

Apprentices. — ^The Master and Apprentice Amendment Act (1920, No. 
36) relates specially to farm apprentices. Part I applies to indentures 
of apprenticeship to New Zealand farmer-employers of boys resident in 
the United Kingdom. Special provisions are made for the execution of 
such indentures by the High Commissioner in England on behalf of the 
proposed employers in New Zealand. With respect to such apprentices 
from the United Kingdom, it is provided that an employer may complain 
of any breach of duty, disobedience, or ill-behaviour, and, in any such 
case, the justices hearing the complaint may determine that it is in the 
best interests of the apprentice that the indenture should be cancelled, 
and the apprentice sent back to the United Kingdom, and may make 
an order to that effect accordingly. 

The Act specificaUy recognizes the duty undertaken by the Government 
of New Zealand to protect and promote the welfare of the boys who may 
come to New Zealand as farm apprentices under the Act. 

Part II makes special provisions with respect to apprenticeship of 
New Zealand boys as farmers. In the case both of boys from the United 
Kingdom and of New Zealand boys indentures of farm apprenticeship 
continue until the apprentice attains the age of twenty years. In- 
dentures under the Principal Act expire at the age of nineteen y<^rs. 

Offenders’ Probation. — ^The Offenders’ Probation Act ^(1920, No. 39) 
repeals the First Offenders’ Probation Act, 1908, which was a re-enact- 
ment t>f the First Offenders’ Probation Act, 1886, and its amenuments. 
The present Act is substantially a re-enactment of the repealed Act, but 
extends thS benefits of the AcTto all offenders who, in the opinion of the 
convicting Court, are fit subjects for probationary treatment (whether 
first offenders or not). Persons admitted to probation are required to 
report regularly to specially appointed probation officers. A breach of 
the conditions of a probationary licence is itself a punishable offence. 

Horse-racing. — ^The Gaming Amendment Act, No. 2 (1920, No. 40), 
provides for the setting up of a Commission to iriquire and report as to 
whether or not the number of permits annually issued for the use of the 
totalizator at race-meetings should be increased or reduced. 

Death Duties and Grift Duty, — ^The Death Duties Amendment Act (1920, 
No. 42) considerably increases the scales of estate duty, succession duty, 
and gift duty under the Death Duties Act, 1909. In the case of estate 
duty the rate is graded from i pei cent, (in the case of estates not exceeding 
£2,000} to 20 per cent, in the C9.s§ of estates exceeding £roo^ooo. In 
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case of succession duties an additional rate (equal to 10 per cent, of the 
excess over £x,ooo of the value of the succession]? is chatged in respect of 
moneys exceeding £1,000 that may be payable to persons domiciled out 
of New Zealand (not being in any case the wife or husband of the deceased 
or a relative within the third degree of consanguinity. In tbe^ case of 
Gift Duty the rates are as follmvs : 

(1) 5 per cent, (up to £5,000) ; 

(2) 7I per cent, (from £5,000 to £10,000) ; and 

(3) 10 per cent (exceeding £10,000). 

A defect in the Act (which does not make provision for the “ accumu- 
lation of gifts) permits of the evasion of the higher rates of duty by the 
subdivision of gifts. 

Land. — ^The Land Laws Amendment Act (1920, No. 43) amends in 
various particulars the law relating to ordinary Crown Land and Settle- 
ment Land (t.e, land acquirecTby the Crown for purposes of closer settle- 
ment). The principal modification of the former land policy of the Legis- 
lature is in s. II, which enables a limited area of national endowment 
land to be excluded from the national endowment sJnd acquired in fee 
simple by the present holders. The proceeds of sale are to be paid into 
a special account to be known as the '' National Endowment Trust 
Account,"' which is to be administered by a special Board and the revenues 
disposed of in the same way as if the5^had been derived from national 
endowment land. 

Explosive and Dangerous Goods. — ^The Explosive and Dangerous Goods 
Amendment Act (1920, No 4^1) makes provision for the safety of life and 
property with respect to the storage and carriage of petroleum spirit, 
petroleum oil, and other goods of a hke nature. . The general administra- 
tion of the Act is in the hands of a Department of State (w^hose chief execu- 
tive officer is the Chief Inspector of Explosives ”), but special provision 
is made enabling local authorities to make provision by by-laws for the 
storage and carnage of dangerous goods within their respective districts. 

Public Health. — ^The Health Act (1920, No. 45) repeals the Public 
Health Act? 1908, and its amendments, an(| makes comprehensive pro- 
vision with respect to the maintenance and promotion 01 public health. 
The Act establishes an Advisory Board to be known as tHe Board of 
Health. It alsjp establishes a Department of Health with the following 
divisions, viz. the divisions of Public Hygiene, Hospitals, Nursing, School 
Hygi«e, Dental Hygiene, Child Welfare, and Maon Hygiene. ** 

The functions of the Department of Health are : 

(a) To administer the Health Act and other Acts designed to promote 
public health. 

(b) To advise local authorities in relation to their duty of protecting 
and promoting public health. 

(c) The prevention, limitation, and suppression of infectious diseases. 

(d) The carrying out of researches and investigations in matters 
affecting public health. 

(e) The organization and control of medical, dental, and nursing 
services, so far as such services are paid for out of public moneys. 

Local authorities (Borou^ Councils, County Councils, and Town 
Boards) are specifically charged with the promotion and conservation of 
public health within their respective districts, and for this purpose are 
required : 

(a) To appoint all necessary sanitary inspectors. 
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(&) So far as possible to prevent any nuisance from arising and to take 
all necessary steps to abate nuisances, 
f, (r)*Subject to the direction of the Board of Health or the Director- 
General of Health,! to enforce within its district the provisions of the Act 
and of -sgny Regulations thereunder. 

(d) To make by-laws for the protection of the public health. 

(e) From timetto time to furnish reports as required to the officers 
of the Department of Health. 

If in any case a local authority (other than a Borough Council) is 
unable by reason of poverty or other sufficient cause to carry out efficiently 
the duties imposed by the Act, these duties may be undertaken by officers 
of the Department of Health, and a portion of the cost may be recovered 
from the local authority as a debt due to the Crown. 

The Board of Health is empowered to require any local authority to 
provide such sanitary works fe, in the opinion of the Board, are necessary 
for the protection of the public health within the district of the local 
authority. The term sanitary works '' includes drainage^ works, 
sewerage works, waterworks, sanitary conveniences, mortuaries, and 
disinfecting and cleansing stations. Special provisions are made for the 
sanitary equipment of dwelling-houses, factories, work-rooms, and business 
places, and local authorities are empowered to require the alteration, 
closing, or demolition of buildings that do not conform to the requirements. 
Extensive powers of making,,by-laws are conferred on local authorities. 
Such powers relate, inter aha, to the following matters : 

(1) Overcrowding of land with buildings. 

(2) Sanitation of buildings. 

(3) The carrying on of offensive trades. 

(4) The keeping of animals. 

(5) The cleansing of public conveniences. 

(6) The cleansing, ventilation, sanitation, and disinfection of public 

buildings. > 

{7) The protection from pollution of food-stufis. 

(8) The collection and disposal of waste matter. ^ 

Infectious Diseases, — ^The'' Department of Health is specially charged 
with duties relating to the prevention of the outbreak or spread of^ infec- 
tious diseases. Extensive powers are conferred upon the ^edicaf Officers 
of Health for the purpose of enabling them to carry out effectively their 
duties^ widi respect to such diseases. In particular a Medical Oii^er of 
Health may take steps to have insanitary buildings pulled down and the 
timber or qther materials thereof destroyed ; to cause insanitary things to 
be destroyed or otherwise disposed of ; to cajise infected animals to he 
destroyed ; to cause persons, places, buildings, ships, animals, and things 
to he isolated, quarantined, or disinfected. In special cases {e,g. 
epidemics) he may cause theatres, schools, hospitals, and places of public 
amusement or resort to be closed and to remain closed until further notice. 

Quarantine, — ^Provision is made for the quarantine of ships, persons, 
and goods arriving in New Zealand. 

Eegulations, — ^Extensive powers are conferred on the Governor- 
General to make regulations for the purpose of carrying the Act into effect. 
In particular regulations may be made with respect to : 

(1) The inspection and disinfection of ships, buildings, and places, 

(2) The vaccination of persons for the prevention of smal-pox and 
other diseases. 
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(3) The isolation of persons suffering from infectious diseases. 

(4) The prevention of the spread of infectioi^ diseases by means of 

contacts or carriers ^ ^ 

(5) Regulating or restricting the movement of people within or from 
areas in which any infectious disease may be prevalent. 

(6) The destruction of rats and other vermin that may be carriers 

of disease. ^ ^ , 

(7) The organization of local bodies to assist the Department of Health 
in the event of the outbreak of an epidemic of infectious disease. 

(8) Generally for the purpose of carr37ing the Act into effect. 

Statutes Drafting and Compilation. — ^The Statutes Drafting and Com- 
pilation Act (1920, No. 46) establishes an Office of Parliament to be called^ 
the Law Drafting Office, with two Departments, viz. . 

(a) The Bill Drafting Department, and 

(b) The Compilation Department. 

The need for the establishment of a Compilation Department has 
arisen from the activity of the Legislature as displayed in a continuous 
process of amendment (or alteration) of the Statute-^aw, due in part to 
changing social conditions. 

The duties of the officers of the Bill Drafting Department are : 

(a) To draft Government Bills and such amendments thereof as may 
be required by Ministers of the Crown. ^ 

(b) To supervise the printing of Government Bills and their amend- 
^ ments. 

(c) To examine and report on all Local Bills. 

(d) If and when so directed, to examine and report on Bills introduced 
by private members. 

(e) Such other duties relating to the drafting of statutes and regula- 
tions as the Prime Minister or the Attorney-General may direct. 

The duties of the Compilation Department are : 

* {a) As and when directed by the Prime Minister or the Attorney- 
General to compile statutes and their amendments. 

(&) To jeport to the Prime Minister or Attorney-General upon verbal 
or technical alte^'ations of language which m^ be adopted for the purposes 
of compilation. 

To submit for the consideration of the Prime Minister or the 
Attorney-General proposals for the alteration of the law, or for the 
extemiipn, limitation, or amendment of statutes proposed to be compiled. 

(d) Such other duties relating to the compilation of stathtes as the 
Prime Minister or Attorney-General may direct. 

The principal officer of the Bill Drafting Department is called “ The 
Law Draftsman.'* The principal officer of the Compilation Department 
is called The Compiler of Statutes.** (Noi^e : The Hon. Frederick R. 
Chapman, who has recently retired from the Bench, after nearly eighteen 
years* public service as a judge of the Supreme Court, has been appointed % 
as the first Compiler of Statutes. Mr. Chapman's learning and judicial 
experience, combined with natural gifts, eminently fit him for the position.) 

Local Governmeni — ^The Counties Act (1920, No. 47) and the Municipal 
Corporations Act (1920, No. 48) are compilations with extensive amend- 
ment in matters of detail of the enactments relating to local government 
in counties and boroughs respectively. The history of these enactments 
has been somewhat unusual. As introduced the Bills were compiling 
measures, with such alterations only as were deemed by the Draftsman 
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to be necess^y for the removal of inconsistencies and for settling matters 
of doubtful construction. When introduced the Bills were referred to 
Select "Committees of the House of Representatives, which, having heard 
the evidence of persons interested, made recommendations to the Gov- 
ernment for the amendment of the Bills, in respect of their subject-matter. 
These amendments were prepared by th?e Draftsman and incorporated 
in the Bills, which were then passed by the Lower House and transmitted 
to the Legislative Council. A somewhat similar procedure was adopted 
in the Legislative Council, and the Bills as finally passed were compila- 
tions of the law with extensive material alterations. The procedure 
adopted is not to be commended. It would have been preferable to have 
^postponed the final passage of both Bills to be dealt with by Parliament in 
a later Session, after the Draftsman had had an opportunity of reconsider- 
ing them in relation to the alterations proposed by the Select Committees. 
So many new matters were inlflroduced that if was difficult if not impossible 
in the course of a busy Session to incorporate them in a scientific and 
workmanlike manner in the framework of the Bills as introduced. 

Housing. — ^The Housing Amendment Act (1920, No. 49) amends the 
Act of 1919, and also amends the War Legislation Acts relating to the 
restriction of rents of dwelling-houses [Review of Legislation for 1916, 
- p. 155 ; 1917, pp. 98, 99). The maximum price of a stone, brick, or con- 
crete house is increased from £85^ to £1,000 and of other dwellings from 
£775 to £900. Provision is^made for affording assistance by way of 
advances out of the Housing Account to “ Public Utility Societies 
whose object may be the establishment or formation of village settle- 
ments or garden suburbs or generally the provision of homes for workers. 

Restriction of Bents. — ^The operation of Part I of the War Legislation 
Amendment Act, 1916, imposing restrictions on the increase of the rent 
of dwellirfg-houses is limited to dwellings let before November 9, 1920 (the 
date of the passing of the present amending Act), and is expressly excluded 
from all dwellings first let after that date. Special provision is made 
enabling a landlord to apply to a stipendiary magistrate for authority to 
increase the rent of dwelling on the ground that the net rental is not at 
least 7 per cent, of the capital value of the dwelling. For the purposes of 
this provision the net rental is to be ascertained by deducting fjpip the 
gross rental all outgoings by way of rates, insurances, repair^ and deprecia- 
tion. A departure from the previous policy of the Legislature has been 
made iu s. 18 of the amending Act, which provides that rent paid ii*pfrri:cess 
of the standard rent shall be recoverable by the tenant as a debt due by 
the landlorcj. It is also made an offence, punishable by a fine of £100, 
for any person to require or accept a fine, prenpum, bonus, or other like 
sum in consideration of the letting of any dwelling-house. 

By s. 21 of the Act the provisions of Part I of the War Legislation 
Amendment Act, 1916, are extended so as to apply to rooms let separately 
^ to tenants, as if those rooms were dwelling-houses. 

liiiBorporated Societies. — The Incorporated Societies Amendment Act 
(1920, No. 50) extends the provisions of the Incorporated Societies Act, 
1908 (providing for the incorporation of societies not constituted for 
I purposes of pecuniary gain), by making provision for the incorporation 
of branch societies and of ^oups of branch societies. The object of the 
present extension is to facilitate the holding of property by local societies 
in their own interests while they maintain membership of a central organ- 
pation for the furtherance of general interests. 
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Workers’ Compensation.' — ^The Workers’ Compensation Amendment 
Act (1920, No. 52) increases the several amounts ^ayabte under the Prin- 
cipal Act in respect of accidents to workers. The general principles’! of 
the law as to compensation are not affected. 

Freehold Tenure. — ^The Rotorua Town Lands Act (1920,, No. 57) 
makes provision for enabling Crown tenants in the town of Rotorua to 
purchase the freehold. ' ^ 

Finance. — The Bank of New Zealand Act (1920, No. 58) transfers 
£1,250,000 (half the accumulated profits of the Bank of New Zealand) 
from the Reserve Fund to the Capital Account and increases the State’s 
share of the bank’s capital from one-seventh to one-third thereof. 

Education. — ^The Education Amendment Act (1920, No. 64) amends*^ 
in various particulars the provisions of the Act of 1914. By the amending 
Act provision is made for extending from fourteen to fifteen years of 
age the limit for compulsory attendance al a public school or other ap- 
, proved educational institution. The commencement of the section is 
postponed until a date to be fixed by the Governor-General in Council, 
being not earlier than January i, 1922. ^ 

Marriage. — The Marriage Amendment Act (1920, No. 65) amends in ^ 
various particulars the law relating to the celebration of marriages By ^ 
s. 2 provision is made for the appointment of women as Registrars or 
Deputy Registrars of Marriages. S. 3 provides that where any marriage 
celebrated in New Zealand has been dissolved by divorce, it shall be the 
duty of the Registrar of the Court from which the decree of divorce issued 
to furnish particulars of the divorce to the Registrar-General, who shall 
cause the same to be endorsed on the relevant entry in the Register of 
Marriages. S. 5 extends from 4 o’clock in the afternoon until 8 o’clock of 
the evening the time in any day within which marriages may be 
celebrated. 

"Provisions of more general interest are contained in s. 7 which decl-ares 
itlo be an offence punishable on summary conviction by a fine of £100 
for any person to allege expressly or by implication that any persons law- 
fully married are not truly and sufficiently ,^arried or that the issue of 
any lawful marriage is illegitimate or bom out of true wedlock. The term 
allege*” is defined to include the making of any verbal statement or 
the publishing! or issuing of any printed or written statement. The 
mischief at which the section is primarily aimed is a sectarian one, and 
the SBCtion is designed to prevent the teaching that marriageSi^cekbrated 
in accordance with law but not in accordance with the rffies of any 
'particular branch of the Christian Church are invalid. The section 
contains an express saving of existing forms of marriage service. 

Divorce. — ^The Divorce and Matrimonial Causes Amendment Act 
(1920, No. 70) extends the grounds on which marriages may be dissolved. 

S. 3 constitutes as a ground of divorce the failure to comply with a decree 
for the restitution of conjugal rights, thus restoring an earlier provision 
which was repealed in 1907. S. 4 enables the Court to grant a decree of 
divorce on petition by either party to a decree of judicial separation or 
to a separation order, or to a deed of agreement of separation, or separa- 
tion by mutual consent, if such decree, order, deed, or agreement has been 
in full force and has so continued for not less than three years. 

A change in the law relating to divorce on the ground of insanity is , 
made by s, 5. According to the Principal Act detention in an institution 
fgr insane persops wa^ available as a ground of divorce only if such detep^ 
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tion was in an institution in New Zealand. The amending Act authorizes 
the issue of a decree i^ cases where the detention has been in such an 
institution in any part of the British Dominions. 

Anzac Day. — ^The Anzac Day Act (1920, No. 78) declares Anzac Day 
(the anniversary of the landing of Australian and New Zealand troops 
in Gallipoli on April 25, 1915) a public holiday '' in commenioration of 
the part taken by New Zealand troops in the Great War and in memory 
of those who gave their lives for the Empire.'" The Act further declares 
Anzac Day to be a Bank Holiday, and provides that on that day no prem- 
ises shall be open for the sale of intoxicating liquor and no permits shall 
be granted for the holding of horse-race meetings. 

Law Practitioners.— The Law Practitioners Amendment Act (1920, 
No. 80) makes further concession to solicitors whose studies were inter- 
rupted by reason of their military service in the war. The present 
section repeals former legislation with resphct to the same matter (s. 21 
of the War Legislation Amendment, 1916) and provides that for the 
‘ purposes of s. 5 of the Law Practitioners Act, 1908 (providing for the ad- 
mission of solicitoiis as barristers, after five years' practice but without 
further examination) the penod of continuous practice shall be deemed, 
in the case of a solicitor who after having qudified for admission as a 
solicitor and whether admitted or not has served abroad with any portion 
of His Majesty's Forces in the 4 ate war, to include the period elapsing 
after his acceptance for servicp and the expiration of twelve months after 
his discharge. 

Finance.— The Finance Act (1920, No. 83) is divided into the following 
parts : 

Part I. Pensions (including war pensions and civil pensions). 

Part 11 . Public loans. 

Part III. Public revenues. 

Part IV. Local authorities and public bodies. 

Part V. General. 

Part I. (Pensions). — ^The main provision of the present Act with 
respect to war pensions is that relating to ' the constitution of a War 
Pensions Medical Appeal Board to consider appeals based on medical 
grounds from decisions of the War Pensions Board. With respeqf to civil 
pensions (old-age pensions, pensions for miners' phthisis, ftc.) temporary 
increases of the rates made during the war to meet an increased cost of 
living are now made permanent. 

Part 11 . (Public Loans). — ^The Minister of Finance is empowered to 
borrow £6,^00,000 for electric power-works and other public purposes. 
The provisions as to War Loan Certificates first enacted in connection 
with “ War Purposes Loans " have been adopted and made permanent 
provisions of the New Zealand Loans Act. Authority is given to the Post 
Office to issue what are called Post Office Investment Certificates on the 
same terms as the former War Loan Certificates {Journal, Review of Legisla- 
tion, j:gi 6 , p. r5i). 

^^art IIL (Public Revenues). — S. 20 provides that moneys in the War 
Expenses Account shall hereafter be expended only in accordance with 
the appropriation of Parliament. S. 23 enfpowers the Minister of Finance 
to guarantee advances made by fianks carrying on business in New Zealand 
to producers of wool, meat, dairy produce, or other primary products. 
S. 27 enables the Governor-Generd to impose special rates of duty on the 
importation into New Zealand of wheat or flour, not exceeding is. 
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per bushel of wheat or £2, 10s. per ton of flour. The purpose of the section 
is to maintain in New Zealand the prices 6i wheat*and flour at a standard 
sufficient to provide adequate remuneration for persons engaged in th^ir 
production. _ \ 

Part IV. (Local Authorities) — S. 33, which has since been ‘repealed 
and re-enacted in an extendedTorm by s. ii of the Finance Act, 1921, , 

provided 'that where a local authority satisfied the Minister of Finance 
that it was unable to borrow money at the rate of interest authorized by 
a poll of the rate-payers, that Minister could authorize the borrowing of 
the moneys at a higher rate, not exceeding a rate to be prescribed by the 
Governor-General in Council. The corresponding section in the Finance 
Act, 1921, enables the Minister of Finance not only to increase the rate of^ 
interest, but to reduce the term for which debentures may be issued as . 
security, being not less in any case than tep years. 

Part V. (General). — Investment of Trust Funds. — S. 46 empowers the 
Governor-General to approve any savings bank, Borough Council, County 
Council, or public company as an institution with which trust funds may 
be invested on deposit. The section is a re-enactmenf in permanent form 
of temporary legislation, which was first passed in 1914, and repealed 
on the termination of the war. 

Industrial Insurance. — ^The Life Insurance Amendment Act (1920, No. 

84) prohibits the carrying on of the business of industrial insurance, ex- 
cept on terms and conditions to be apprc^ved by the Governor-General 
in Council. For the purposes of the Act “ industrial insurance ’' means 
any insurance by the terms of which the premiums are paid or payable 
at shorter intervals than three months. 

Further Financial Provisions. — The Appropriation Act (1920, No. 85) 
includes several miscellaneous provisions of general interest of which the 
most important are the following : , 

^Ss. II and 12 make provision for the payment of subsidies (amounting 
in all to £823,000) to manufacturers of butter and cheese for the seasons 
1918-21. Similar provision (to an amount of £340,000) was made by 
the Appropriation Act of 1919. The sections in question have relation 
to the policy of the Government of fixing prices for certain goods (chiefly 
primary^products) and of paying subsidies to the producers so as to avoid 
for them a diroet personal loss. 

S^i3 establishes in the Consolidated Fund an Emergency Expenditure 
Accoun?, out of which the Minister of Finance is empowersd 'Without 
further appropriation to pay any moneys required in cases of emergency 
for purposes affecting the public health, public interests, or public safety, 
or for providing essential supplies such as food-stuffs, coal, and raw 
materials. The total amount that may be expended in any year under 
"this section is limited to £750,000. No operation on the Emergency 
Account can be made at any time while Parliament is sitting. ^ 

<10.. FIJI. 

[It is hoped to publish the Summary of Legislation in the next Review.] 


II. BRITISH SOLOMON ISLANDS PROTECTORATE* 

[Jt is hoped to publish the Summary of Legislation in the next Review.] 
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12. GILBERT AND ELLICE ISLANDS COLONY. 

» ' [Contributed by His Honoue A. K. Young, K.C.] 

During the year 1919 there were nine Ordinances passed, of which 
the foilowng are the principal : , 

Interpretation— ISTo. 2 follows the lines of the Interpretation 
Ordinance, 1889 (Imperial), defining terms and expressions when used in 
Ordinances, Regulations, or Rules, etc. 

Dogs. — ^No. 3 regulates the importation of dogs and empowers the 
High Commissioner to prohibit their importation from certain places. 

Former Tinamy Aliens.— No. 4 prohibits the landing in the Colony of a 
former enemy alien, as defined in the Ordinance unless permitted to do 
so ; and provides for the deportation of a former eneiiiy alien who has 
contravened the provisions <of the Ordinance. Certain liabilities are 
imposed on masters of vessels in respect of former enemy aliens. 

Native Lands. — No. 5 constitutes a Native Land Commission for the 
purpose of ascertaiiyng what lands in the Colony in accordance with native 
customs and usage are the rightful and hereditary property of native 
owners. The Ordmance confers upon the Commission all powers necessary 
for the prosecution of its duties. 

Denaturalization.— No. 8 follows the provisions of ss. 7 and 7a of the 
British Nationality and Status of Aliens Act, 1914 (Imperial) as amended 
by the 1918 Act. The Ordinance also prohibits, with certain reservation, 
the naturalization of “ former enemy aliens ” for a period of ten years 
after the termination of the Great War with Germany and her Allies 
{vide s. 3 (2) of the Imperial Act). 

Deportation. — ^No. 9 provides for the deportation of former enemy 
aliens in certain cases. 


IV. SOUTH AFRICA. 

r 

I. UNION OF SOUTH AFRICA. 

[Contributed by E.' L. Matthews, Esq., K.C:, C^M.G.] 

Acts passed — ^47. 

The senior! of 1920 was the first session of a new Parliament. A 
general election had taken place on March 8. Parliament met on the 
rgth of the same month and, except for a shorj: adjournment at Easter, 
continued in session until August 17. By that date, when Parliament was 
prorogued, the order paper was almost clear. Except for the economic 
legislation with which this review will mainly deal, the 47 measures passed 
are of little general interest : 12 are appropriation Acts, ro othets deal 
with matters appertaining to particular localities and were in most cases 
privately promoted Acts ; others merely amend in minor details adminis- 
trative statutes. Apart from the economic legislation the measure that 
was of most general interest and importante was the Native Affairs Act 
(No. 23 of 1920). This Act provides for three different methods of attain- 
ing one object— that of ascertaining the sentiments of the native population 
of the Union in regard to administrative or legislative measures which* 
are likely specially to affect it. Since the passage of the Glen Grey Act 
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in the Cape Colony some twenty-six years ago there has not been placed 
before any South African Legislature a Bill of which that has be^n the 
sole object. At the National Convention in 1908-9 when the Act dt 
Union was prepared a large number of members of the Convention felt 
very strongly that the Act should indicate the broad lines of a settlement 
of native policy. That was, "however, at the time impossible. All 
that could then be done in this matter was : (i) to entrench the existing 
rights of the natives and coloured people in the Cape Province in respect 
of their political franchise ; (2) to place the control and administration 
of native affairs throughout the Union in the hands of the Governor- 
General in Council and exclude the provincial councils and executive 
committees from any interference in those affairs, a provision which aU^ 
least ensured uniformity in native policy throughout the Union ; (3) to vest 
in the Governor-General in CouncU the lands^reserved for native locations 
which have been vested in the pre-Union Colonial Governments and to 
prohibit the alienation of any of these reserves except under the authority 
of a special Act of Parliament ; (4) to make special provision for the 
administration of the native territories Basutoland, Swaziland, and the 
Bechuanaland Protectorate if and when the Imperial Government should 
permit their administration to be transferred to the Union. After the 
establishment of Union the first indication of native policy is to be found 
in the Native Lands Act, 1913. In 1917 a further attempt was made to 
give expression to the Government's native policy by a Bill which (a) 
purported to define the boundaries of the areas which should be set apart 
for occupation by natives and non-natives respectively ; (b) provide for 
a separate system of administration of native areas, including the estab- 
lishment of special courts of law and of local advisory councils; (c) 
provided for a permanent Native Affairs Commission modelled on those 
provisions above referred to and contained in the Act of Union in regard 
to the administration of the native protectorates if transferred to the 
Unfon. 

This Bill, however, met with a great deal of opposition from all sides, 
and unfortunately the native population itpelf gained the impression 
that it was not designed in their interests and was evidence of a policy 
of rep]^sdon and of a policy which would oust them from their lands. 

It was clear th<w:efore that the Government would have to retrace its 
steps and that the first thing tc^be done was to create machinery by which 
the dfS&Tibn and reasonable wishes of the native population would be 
ascertained. The Act, the provisions of which are now being reviewed, 
is designed to create this machinery. In the first place a permanent 
Native Affairs Commission^is created for the Union, mainly on the same 
lines as that contemplated in the Act of Union in regard to the native 
protectorates of South Africa. The functions of that Commission are 
to consider any matters relating to the general conduct of the adminis- . 
tration of native affairs or to legislation in so far as it may affect the native 
population. If the Commission's recommendations are not accepted 
by the Minister, it may require its views to be laid before the Governor- 
General in Council, and if the^ Governor-General in Council refuses to 
accept the recommendation, t£e Commission may have all the papers 
in regard to the matter submitted to Parliament. 

The next part of the Act provides for the establishment of general 
and local councils for the whole or any part of any native areas which 
have been or may hereafter be defined by Parliament. Every member 
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of such a council must be a native, but an European official is to be selected 
to preside over its meetings and generally to act in an advisory capacity 
wfth regard to it. The powers of a local council include matters relating 
to : the construction of roads, drains, and furrows ; an improved water- 
supply V the suppression of cattle disease; the destruction of noxious 
/■Weeds ; the provision of a suitable system of sanitation ; the establishment 
of hospitals ; afforestation and improved methods of agriculture, and the 
provision of educational facilities. Each council may make by-laws 
upon these matters, charge fees for services rendered by it, and levy, 
m the form of a rate, a tax not exceeding one pound annually on each 
adult male resident in its area of jurisdiction ; the Government taxation 
the same person being abated to that extent. As it is recognized that 
some of the powers and functions above described can, with greater 
advantage, be carried out b;^ a joint body composed of representatives 
of two or more local councils, provision is made for such a joint body 
established ad hoc. Such a joint body is called a General Council. Each 
council can only be established on the recommendation of the Native 
Affairs Commissiofi, and it is the duty of each council to keep that Com- 
mission informed of its views and generally advise it on matters upon which 
it requests advice. It is hoped that these councils will be the means of 
giving to the natives who are members of it training and experience 
in local self-government, and thts will be laid a foundation on which can 
be built larger representative native institutions. 

The Act also makes provision for convening at the public expense, 
on the recommendation of the Commission, conferences of native chiefs, ^ 
members of local councils, prominent natives, and native delegates of 
associations which represent the political and economic interests of 
natives. In this manner it is hoped to ascertain the sentiments of the 
native population in regard to any proposed legislative or administrative 
measure which may affect it Such conferences will be assisted in their 
deliberations by Europeans — generally officials — designated by The 
Government. 

Economic Legislation.— The Rents Act (No. 13 of 1920)*, This Act 
is of an experimental nature in the Union and its operation has therefore 
been limited to a year. It will expire on June 30, 1921, unless both 
Houses of Parliament by resolution determine to extei»«^d it. The Act 
was the outcome of the abnormal conditions produced by the war period 
— coirditions which were the subject of investigation by a statuttjfyUom- 
mission known as the Cost of Living Commission. Even prior to the 
war the erection of such dwellings as are inhabited by wage-earners 
has not kept pace with the demand. 

The Act, however, applies in respect of any dwelling the erection of 
which was completed before April i, 1920, provided the dwelling is situated 
^ in an area for which one of the Rent Boards, which are established by the 
Act, has been appointed. But dwellings let as fully furnished and dwel- 
lings let at a rent which includes payment for board and attendance 
are excluded from the operation of the Act. 

The Boards to be established are empowered to investigate any com- 
plaint by a tenant that he is being charged for the dwelling an unreasonable 
rent. But such a Board has also power to take the initiative and may 
upon all or any lessors of dwellings in any part of its area of juris- 
ffiction to send to it returns, verified on oath, as to dwellings let by them 
in that area, the situation of the dwellings, the names of the lesssees; and 
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the rent paid by each lessee. In the case of a complaint made to it 
the Board may, after inquiry and if satisfied thj^t an unreasonable rent 
is being charged to the tenant, order the rent to be reduced anti fix^ a 
reasonable rent for the future. It may also penalize the lessor or tenant 
with costs to a limited amount, according as the complaint was reasonable 
or vexatious. ^ . 

When acting on its own intitiative, a pent Board ^may, after inquiry, 
order a reduction of an unreasonable rent to a rent which it fixes as 
reasonable, and further may order a refund to the tenant of such amount, 
as is in excess of what it regards as reasonable, of the rent paid since 
the Act came into operation. 

An order of a Rent Board is enforced in a simple manner by bein^ 
served through the post on the lessor and tenant ; its production affords 
to the tenant a complete defence to any action by the lessor in a court 
of law for recovery of so mudh of the rent •payable under the lease as is 
in excess of the amount fixed by the Board as reasonable An order for 
a refund of rent paid in excess enables the tenant to obtain a simple 
process of execution for recovering the excess. Rent is defined as in- 
cluding, in addition to the sum actually payable by the tenant under 
the lease, any moneys which he actually pays to a local authority by way 
of assessment rates and sanitary charges. In determining what is a 
reasonable rent in the case of any pa|-ticular dwelling, a Rent Board . 
is given a wide discretion and is to have rqgard to all the circumstances 
and conditions of the case. But it is also to have regard to the rent paid 
in respect of the same dwelling or a similar dwelling in the same neigh- 
bourhood on July 1, 1914, to the actual amount of any increase or decrease 
since that date in rates and taxes on the dwelling and the land occupied 
with it, to improvements, other than necessary repairs, made since that 
date and any increase since that date, up to 10 per cent., in the cost of 
executing repairs. In the case of a dwelling erected since July i, 1914, 
a rent is never to be regarded as unreasonable if, after deduction of 
amounts paid for rates and taxes, the lessor obtains as rent not more 
than 10 per-cent, per annum on the actual cost of erection, plus not more 
than 6 per cent, per annum on the actual cost to the owner erecting the 
dwelling^ of the land on which it is erected and of the land occupied 
with it. ^ The Act also includes : (i) a provision which prohibits under 
criminal penalties the offer, acceptance, or payment of any premiums 
in c»sideration of the grant, renewal, or continuance of a lea^e of a 
dwelling; (2) a provision* whereby courts are precluded from issuing 
orders of ejectment of a tenant from a dwelling, notwithstanding the 
expiry of the lease, if he^ continues to pay regularly a reasonable rent, 
unless he is doing or has done material damage to the property or is a 
nuisance to his neighbours, or unless the premises are required by the 
lessor for his own personal occupation or that of his employees, or unless 
the court for other special reasons thinks fit to issue such an order. % 

The Profiteering Act (No. 27 of 1920). This Act is expressed to ^ply 
only in respect of such articles or classes of articles as may from time to 
time be publicly notified. But such articles must be necessary commodities 
or be materials, machinery, tools, or accessories used in the production 
of such commodities. The sale of certain articles is excluded absolutely 
from the operation of the Act, e.g . : {a) the sale of an article (though a' 
notified article) which is being sold for export from the Union ; {b) the 
sale of an article by public auction or competitive tender ; (c) the sale 
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by ihe producer of articles derived from agricnltural, stock-rearing, or any 
farming operations, ob by those agents of such producers known as co- 
opera-five agricultural societies. 

The Act provides for the establishment of a Board of Control con- 
sisting'of a chairman and four other members. The Board has power : 
(i) to investigate prices, costs, and profits at all stages and to require 
• information to be »given to it in respect thereof ; (2) to restrict profits 
at all stages ; (3) to compel manufacturers, importers, and distributors 
to supply, in accordance with the custom of the trade, articles to traders 
who are willing to pay and to take the quantities usually supplied ; (4) 
to prohibit, regulate, and restrict the export of articles required for the 
•"♦•maintenance of the food supplies ; {5) to order that articles shall pass 
from the producer, manufacturer, or importer to the consumer in as direct 
charmels as possible ; (6) to receive or investigate any complaints by a 
purchaser that an unreasona'Sle profit has been or is being made or sought 
to be made, and on such investigation to declare the profit which would 
be reasonable ; and, provided the complaint is made immediately, to 
order the seller to^refund the amount which has been paid in excess of 
what would have been a reasonable profit. 

What is or is not an xmreasonable profit has been left to the Board 
of Control to determine in all the circumstances and under all the con- 
ditions of each particular case, bi^it the Board is to have regard to certain 
considerations in connection ^vith pre-war conditions. These considera- 
tions are : {a) the average gross profit earned by the seller or by persons 
in the same class of business on the sale of the notified or a like article 
in 191X, 1912, and 1913 ; {h) interest on any increased capital employed 
by the seller since the commencement of 1915 ,* {c) any increase since the 
commencement of 1915 in the ordinary and reasonable cost incurred by 
the seller in carrying on his business ; {d) any increase since the commence- 
ment of 1915 in the seller's ordinary and reasonable domestic expendi- 
ture consequent on the increased cost of living. It is further provided 
that where an association of persons engaged in the manufacture or distri- 
bution of any notified articlp submits to the Board of Control a scheme 
limiting profits and the Boardlapproves the scheme, a profit in connection 
with the sale of any article to which the scheme relates is not to badeemed 
unreasonable if it does not exceed the profit allowed under, the scheme. 
The Board is placed in the position of a private prosecutor and has a duty 
to proseci^te for contravention of its orders. The penalties aisr ‘^fine 
not exceeding £500 ; imprisonment without the option of a fine for 
not exceeding one year ; or both such fine and such imprisonment. The 
Government may assign to local committees in particular areas the powers 
of investigation and hearing complaints and the power of prosecution 
possessed by the Board of Control. The Board of Control and the local 
committees are also endowed with power to subpoena witnesses either 
to give evidence or to produce documents before it and of placing the 
witness upon oath. The proceedings of the Board of Control and of the 
local committees are to be conducted in public except where such pro- 
ceedings are founded upon a complaint ; but these bodies may publish 
their decisions, findings, and evidence, and such publication is given the 
same privilege as publication of judicial proceedings, for the purpose of 
the law of libel. The Act also includes a provision similar to that which 
is contained in the British Profiteering Act, 1919, as to investigation 
by the Board of Control of the nature, extent, and development of trusts 
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and combines which have for their effect the regulation of prices or output 
of commodities or the regulation of transport rates and services. But, 
in addition, heavy criminal penalties are imposed In connection with this 
provision in the Union Act. A person will be guilty of an offence add 
liable to those penalties when he is associated with the management of a 
trust or combination or is a party to an agreement if, owing to the opera- 
tion thereof, the price of a notified article has been unreasonably enhanced 
or the output of such article has been unduly restricted or if transport 
rates have been unreasonably enhanced, provided he knew or must have 
known of such operation or agreement. 

Like the Rents Act, the Profiteering Act is limited as to the period 
of operation, and will have to be specially renewed by resolution of Parlia- 
ment if it is to have effect after June 30, 1921. ^ 

The Speculation in Food-stuffs Prevention Act (No. 29 of 1920) requires 
every dealer and every broker in food-stuSs to be specially licensed as 
such. The licence is issued subject to conditions as to the manner in 
which the business is carried on. A dealer is defined as one who deals 
in food-stuffs for purposes of profit and gain, but from the term is excluded 
the producer as well as a statutorily registered co-operative society of 
producers selling food-stuffs produced by the members thereof. A broker 
is defined as one who in return for a commission or other remuneration 
effects as an agent a sale of food-stufis. From this definition are excluded 
co-operative societies of food-stuff producers, auctioneers, and market 
. masters. The Act prohibits a dealer from carrying on the business of 
a broker, auctioneer, or market master, and vice versa. The reason for 
this was that it was shown that the greatest amount of speculation which 
had taken place was in the transactions between dealers and brokers 
where no food-stuffs actually passed. It was necessary therefore.to ascer- 
tain whether transactions had been entered into by any person as a 
principal or an agent. ’ Dealers and brokers are by the Act compelled to 
keep such books, accounts, and vouchers as will reveal on inspection their 
transactions in food-stuffs. The Act then goes on to provide that contracts ' 
between dealer and dealer, and dealer and broker for the sale or delivery 
of food-stuffs shall be in writing, and shall specify in detail what is sold, 
the Bjrice of sale, the time of delivery, and the place at which the seller 
has purchased or will purchase the food-stuffs sold and the place from 
which he will consign it for delivery to the person who purchases from 
himi»- order to limit paper transactions in food-stuffs it is provided 
that if a party enters into a contract to seU food-stuffs and at tke dMe due 
for delivery there is a difference between the contract price and the market 
price, such party, where the difference is a decrease on the contract price, 
cannot recover the amount of the difference or any other sum unless at 
the date of the contract he was in possession of the food-stuffs the subject 
of the contract, or, owing to the fact that he was a producer or a person 
under contract to purchase from a producer, he had reasonable expectation ^ 
of being able to effect delivery on the due date. 

The acceptance of payment of money which a seller is not entitied 
to recover by reason of this provision is made a criminal offence punish- 
able with a very heavy penalty which may include imprisonment without 
the option of a fine. 

The Currency and Banldng Act (No. 31 of 1920). Before a summary 
is given of the provisions of this Act, a short statement of the causes 
which gave rise to its enactment is desirable. Owing to economic' 
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conditions arising out of the war, the Government in 1917 placed an 
embargo on the export of gold and gold coin from the Union. This 
was done under specif war legislation. Further, owing to amending 
legislation in 1918 regulating joint-stock banks all such banks as were 
caiT5dng on business in the Union largely increased their note circulation. 
By the €nd of 1919 the circulation of gold coin by the banks had practi- 
cali}/ ceased ; notes had taken the place of such coin, notwithstanding 
that they were not legal tender but w^ere merely a promise to pay in gold 
the amount specified thereon at a specified place. Contemporaneous 
with this came the premium on gold, which, between the middle of 1919 
and the middle of 1920, fluctuated from 47 to 15 per cent, above the 
standard value of £3. 17s. loj^^ per ounce. At the same time that the gold 
"premium manifested itself a very considerable disappearance of gold coin 
from South Africa became noticeable, notwithstanding that the banks 
were no longer circulating it.* This was due to some extent to hoarding 
in South Africa itself, but it was mainly caused by the drain of gold to the 
East. The banks endeavoured to replace this leakage by heavy importa- 
tions, but the cost of this became prohibitive. It was to remedy this 
state of things that* the Act now under review w^as passed. The scheme 
embodied in Chapter I of the Act is shortly as follows : Ail gold in the 
hands of the banks is to be sent to the Union Treasury, where it will be 
stored. The Treasur}^ will issue gold certificates in exchange for the gold so 
sent. These certificates will remain inconvertible until it is possible to get 
back to the gold standard, anS in the meantime bank-notes will become 
convertible, not into gold, but into gold certificates fully backed by the 
presence of gold in the Treasury. The gold certificates must not be issued 
for a sum in excess of the face value of the gold coin received by the 
Treasury and £3. 17s. io\d per ounce standard for the gold bullion or 
light coin so presented. Each gold certificate will be legal tender for 
payment of any amount up to the face value of the certificate and is 
generally to be regarded for the purposes of the Act as equivalent to gold 
or gold specie. Eventually the gold certificates will be redeemable in 
gold specie on demand at the Treasury, but for the time being this right 
of redemption is suspended' and will remain suspended as long as the 
premium on gold continues to exist * that is to say, as long as the market 
value of gold in the Union exceeds £3. 17s. iQ\d. per standard ounce. 
But a time limit is placed upon this provision ; for the operation of s. 7 
W’'hich gives the Government pow^’er to suspend the right of redijpiption 
of goldtertificates, is limited to three years from July 1920. As the gold- 
certificate scheme is one w^hich will largely assist the banks, it seemed a 
suitable opportunity to place the South African banking system on a 
sounder footing. In order to secure an organization of credit by wfiiich 
confidence can be firmly established and maintained under all circum- 
stances and conditions. Chapter II of the Act provides for the establish- 
^ment of a central banking institution to be known as the South African 
Reserve Bank. It is not in ordinary course a competitor of the existing 
banks; but it has the sole right to issue bank-notes : it will centralize the 
cash reserves of the country, exercise a general control over banldng 
operations by the regulation of rates of •discount, and regulate and 
provide for expansion and contraction of currency in accordance with 
the demands of the country’s business. The Reserve Bank is to be 
managed by a board of directors of whom three, experienced in banking 
and finance, are to be nominated by the existing joint-stock banks ; 
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three others are to be nominated by holders of stock of the Reserve Bank, 
and are to be persons actively engaged in commerce, agricultural, qr other 
industrial pursuit ; three others will be Government representatives. 
The remaining two will be the Governor and Deputy Governor of the Bank 
and will be appointed by the Government. 

The original capital of the’Bank is fixed by the Act at £1,000,000 
Of this amount the joint-stock banks must subscribe not more than 
50 per cent ; the public may take up the remainder, and the amount 
not subscribed by the public is to be subscribed by the Government. 
Every joint-stock bank must hold Reserve Bank stock to a nominal value 
of not less than 5 per cent, of its own paid-up capital. The stock-holders 
receive cumulative dividends, which are limited to 6 per cent, for so lon^ 
as the export of gold is restricted. Any profits in excess of 6 per cent, 
is to be placed to a special fjand for strengthening the gold reserve. If 
the profits exceed 6 per cent, they are to be distributed between the 
reserve, the Government, and the stock-holders ; but in no case can the 
stock-holders receive more than 10 per cent, on their holdings. 

The Reserve Bank is given the sole right to issue 'feotes, and its notes 
replace the existing note issues of the joint-stock banks in two years 
from the coming into operation of the Act. The Reserve Bank may 
establish branches or approved agents in any part of the Union and, 
with the consent of the Treasury, outside the Union also. It may act 
as bankers for the Government, the provincial administration, and the 
railway administration. The Reserve Bank will have genera! control 
over credit by encouraging or discouraging borrowing, according to the 
character of the country's business at the time. In times of stress it 
may assist the joint-stock banks by rediscounting their bills of exchange 
or by placing additional currency at their disposal. It also holds the 
cash reserves of the joint-stock banks. The Reserve Bank is also limited 
as, to the securities in which it may deal, those securities being for the 
most part short-dated paper. The bank is prohibited from lending 
money on mortgage or fixed property or on notarial or other bonds. It 
may not owli fixed property except for the purpose of its business premises. 
One effect of the Act will be an increase in the metallic reserve, because 
all nMeo issued by the Reserve Bank are fuUy secured by not less than 
40 per cent, in^gold and by 60 per cent, in good commercial bills. The 
bank's notes will be a charge on its assets. 

TheTIousing Act (No. 35 of 1920). This Act provides for financial 
assistance from public funds for the construction of dwellings and confers 
further powers on local authorities in respect of such constiuction. 

The assistance is to be given by the Central Government to the four 
provincial administrations by loans of money appropriated by Parliament. 
Discretion is vested in the Treasury to fix the rate of interest payable. 
Each provincial administration may establish a housing loans fund, the 
details of management of which is regulated by the Treasury. ^ When any ^ 
province has established a housing loans fund, the provincial adminis- 
tration may advance moneys to local authorities at a rate of interest not 
greater than the Treasury fixes in respect of money lent by it to the fund. 
Such advances are repayable together with the interest thereon, within 
fifty years. AU the revenues and assets of the local authority become 
security for such repayment, and special methods of recovery are provided 
for calling up any advance if it is not properly applied or if progress is 
not made with any housing scheme instituted by the local authority. 
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These special methods include the appointment of a receiver and the 
levying of special rates. Out of any advance which a local authority 
receives from a provincial administration it may either itself construct 
dwellings or carry out housing schemes, provided in each case the type 
of dwellng or the particular scheme has been approved by the adminis- 
tration. The local authority is authorized to sell or let dwellings erected 
by it on conditions prescribed by the administration. The local authority 
can only erect dwellings or carry out schemes within its own area of juris- 
diction. A local authority may also, out of the advances it receives 
from a provincial administration or out of any moneys which it may 
raise under its ordinary borrowing power, grant loans to any non-profit- 
making society {e g. garden city associations) or to any individu^ who 
satisfies the loc^ authority that he intends personally to occupy the 
dwelling for the erection of wliich the loan j.s to be granted. 

It is a condition of every loan to an individual that he will not sell 
the dwelling within five years after the date of the loan, even if he has 
paid it off, unless he gives the local authority an option to purchase, at 
a price to be fixed by arbitration in default of agreement. 

A housing loan to a society is repayable within forty years and a 
loan to an individual within twenty years. The loan is secured by first 
mortgage over the land on which the dwelling is to be erected or on which 
the housing scheme is situate. The rate of interest on the loan is not 
to exceed the rate which thedocal authority itself pays for the money. 
The local authority also is endowed with special powers for recovering 
principal and interest in the event of default or in the event of the loan 
not being 'properly expended or reasonable progress not being made. 

The class of dw’elling for the erection of which a loan may be granted 
under the Act is one which does not contain more than five living-rooms 
exclusive of the kitchen and usual appurtenances. Before approving a 
municipal scheme the provincial administration may require the lof al 
authority to make reasonable provision for the poorest section of the 
population including coloured and native people. 

The local authorities are granted power to expropriate laiM within its 
own areas for the purposes of the Act, subject to certain safeguards as 
to the necessity for the expropriation and the suitability of the^land 
expropriated. The Government is authorized to make grants of Crown 
lands to local authorities for the purposes of the Act, and for like pur^ses 
a local'^authority may set apart portions of its own town lanfe. The 
Treasury is authorized to advance money to provincial administrations 
to purchase^ stocks of building materials and fittings which may be 
allocated to local authorities in substitution for any part of an advance. 

In order as far as possible to mobilize labour and materials, the 
Government is empowered to prohibit the construction of works and 
buildings other than dwellings, where it is of opinion that such constrac- 
tion is of less public importance than that of dwellings, and that the 
construction of dwellings is, owing to the deficiency of labour^ and 
materials, likely to be delayed. 

Existing dwellings may not be demolisl^ed without permission of the 
local authority if they can be made reasonably fit for habitation. The 
export of building materials from the Union may be prohibited except 
under the Government's express authority. 

Provision is made for the appointment of a central Housing Board of 
five persons to advise and assist in the carrying out of' the Act and in the 
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preparation of housing schemes and proposals for the erection of dwellings, 
the intention being to co-ordinate as far as possible the efforts of the four 
provincial administrations in the control which these administrations 
possess over the local authorities. 

Financial Legislation. — The Financial Relations Act, 1913; which 
regulated and determined the financial relations which are to exist between 
the Central Government and the four provincial administrations and which 
conferred certain additional legislative powers on the provincial councils, 
was by Act No. 6 of 1920 extended for a further year subject to certain 
modifications introduced in 1917. The operation of the Act of 1913 
terminated on March 31, 1917, but was renewed for three years from 
that date subject to certain minor modifications. The effect of Act 4 
of 1920 is to renew the duration of the two further Acts until March 31, 
1921. 

The Customs and Excise Duties Act (IsTo. 44 of 1920) is to continue 
with certain modifications the increased customs and excise duties which 
were first super-imposed in 1915 on the ordinary customs tariff of 1914 
and the excise tariff of 1913. These increases 'were^continued year by 
year. The modifications are in the direction of remission of duties on 
some necessaries of life. In addition the Government is authorized to 
allow rebates of customs duties on articles for private consumption 
when imported by trade commissioners^; rebates in respect of air craft ; 
boy-scout uniforms ; and acetic and pyroligneous acids used in the manu- 
facture of chemical substances. 

The Income-tax Consolidation Act Further Amendment Act (No. 45 
of 1920) re-enacts the rates of income-tax and super-tax for the year 
ending June 30, 1920, subject to further abatement in respect of 
children. 

By Act No. 38 of 1920 certain provisions of the Public Welfare and 
Mgratorium Acts, 1914, 1917, and 1919 have been extended until July 
I, 1922. They would otherwise have expired on January 10, 1921, 
twelve months after the legal date of the termination of the war. Econo- 
mic conditions necessitated a continuance pf some of these provisions, 
e,g, those which enable the prices of food-stuffs to be regulated and those 
which enable the Government to prohibit or restrict the importation 
or exportation-of goods. • 

Miscellaneous Legislation. — By Act 12 of 1920 the number of permanent 
jud^s ol the appellate division was increased from three ta five. ^ Up 
to the time of the passing of this Act the South Africa Act provided 
that the number of ordinary judges should be three and that two ad- 
ditional judges selected ^rom time to time from the superior courts 
of first instance should make up the quorum necessary to hear appeal 
from judgments of three judges. This has proved inconvenient, as it 
disturbed work of the courts of first instance. 

The same Act enables the appellate division to hear appeals from 
the High Court which had recently been established in the mandated 
territory of South-West Africa. 

By Act XI of 1920 a marijage between a widower and his deceased 
wife's sister has been made lawful in the provinces of Natal and Trans- 
vaal. The effect of the Act is to assimilate the laws in regard to this 
particular matter in the various provinces of the Union. In the Cape 
such a marriage had been possible since 1892 and in the Orange Free 
State since 1903. 
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2. CAPE OF GOOD HOPE. 

C 

{It B hoped to publish the Summary of Legislation in the next Review.] 


- 3. TRANSVAAL. 

[Contributed by G. Hartog, Esq.] 

Passed — ii, of which 4 are Appropriation Ordinances. 

Public Entertainments.— By Ordinance i of 1920 the Administrator 
or any person duly authorized by him may call upon the proprietor of 
any place of amusement to submit for inspection any film or picture 
intended for exhibition, and the Administrator may by notice in writing 
or by telegram prohibit the exhibition of any film or picture or the perform- 
ance of any play or other form of entertainment which in his opinion is 
contrary to good merals or public policy. Penalties are provided, and the 
Religious Performance Prevention Ordinance (3 of 1913) is repealed. 

Local Cxovernment. — 1 . Houstng, By Ordinance 4 of 1920, s. 87 of the 
Local Government Ordinance 9 of 1912 (the principal law) is amended by 
the addition of a new subsection (1X5) empowering municipalities — subject 
to the approval of the Admmiptrator and to any conditions which may be 
laid down by him (anything to the contrary in any law relating to Town- 
ships notwithstanding) — 

(a) To lay out building plots or otherwise subdivide any municipal 
land for the purpose of housing schemes for residents. 

(b) Erect and maintain dwelling-houses thereon. 

(c) Subject to s. 71 (14 b) of the principal law, let, sell, or otherwise 
dispose of such plots, etc., and the buildmgs thereon. 

(d) Acquire land and convert buildmgs into dwelling-houses, and 
alter, enlarge, repair, and improve the same. 

(e) Advance moneys on the security of immovable property to enable 
residents to acquire land, and / or to erect dwelling-houses, and receive 
such advances with interest by instalments or otherwise, provided^ that 
dwelling-houses to be built by municipalities with borrowed money shall 
be built by contract after tenders have been invited. 

(/) Establish, acquire, construct, equip, and carry on, withiiFor 'With- 
out a municipality, brick and tile works. 

Local Goverimient Amendments. — 11 . Miscellaneous. By s. i of Ordi- 
nance 10 of 1920, s. 17 of Ordinance 6 of igiSn exempting from charges 
meat already certified by the officers of any other municipality as sound, 
is repealed. 

By s. 2 Town Councils may — 

[a) With the consent of the Administrator acquire any land for dis- 
posd,^to any person for the purpose of there carrjdng on any offensive 
work or trade which Councils are empowered to license. 

(§) Regulate by resolution of any Council all charges for municipal 
undertakings, or for licences which Councils'' are entitled to grant. 

(c) Refuse any licences for a kafir eating-house where in a CounciFs 
opinion the number of such exceeds the requirements of any area. 

By s. 3 of Ordinance xo of 1920 s. 3 of Ordinance X2 of 19x7 is amended 
so as to enable Town or Village Councils, subject to the Administrator's 
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consent as heretofore, to lease municipal land for such periods and on such 
conditions as they may deem fit. • 

III. Memonals on Public Squares, By Ordinance ii of 1920 (amend- 
ing section 87 of the principal law) Town Councils are prevented from 
erecting or allowing the erection of any memorials or monuments -on any 
square or open space except with the consent of the Executive Committee 
of the Province ratified by resolution of the Provincial Council. 

(Assent of Governor-General in Council hereto not yet announced.) 
Taxation. — By Ordinances 7 and 8 of 1920 respectively the Increment 
Value Duty Ordinance (5 of 1919) and the Dweihng-house and Bachelor- 
tax Ordinance (16 of 1918) are repealed. 

By Ordinance 5 of 1920 a minor amendment is made with regard tc^ 
the time when returns under s, 5 (i) of the Provincial Gold Profits Tax 
Ordinance (14 of 1918) are to be rendered. 




BRITISH EMPIRE: 

V. BRITISH INDIA. 

[Contributed by the Hon. A. P. Muddiman, C.S.I., C.I.E.] 

# 

I. ACTS OF THE GOVERNOR-GENERAL IN COUNCIL. 

Acts passed — ^49. 

Steamsiiips. — ^The Indian Steamships (Amendment) Act, 1920 (i of 
1920), fills a lacuna in the Indian Steamships Act, 1884, and imposes 
a penalty on the master and owner of a ship whicS comes within the 
scope of the Act in a case where passengers are carried in excess of the 
number specified in the certificate of survey. 

Army* — The Indian Army (Amendment) Act, 1920 (2 of 1920), enables 
the moveable property of persons subject to the Act who have been re- 
ported missing '' to be dealt with on the lines of s. 116 of the principal 
Act, after the expiry of one year from the date of the report. 

United Provinces Town Improvement. — ^The United Provinces Town 
Improvement (Appeals) Act, 1920 (3 of 1920), supplements an Act of the 
local Legislature on this subject. It was desired to confer a limited 
appeal from the Tribunal established by the local Act to the High Court, 
but as this was ultra vires of the local Legislature it was conferred by this 
Act of the Indian Legislature. 

A very large number of Acts were passed by the Indian Legislative 
Council in the year 1920. This was partly due to the arrears of legislation 
which were Ian inheritance from the war and partly to the fact that it 
was necessary to supplement the Government of India Act, 1920, and the 
ruleslhefeunder by legislation in the Indian Legislature in order to com- 
plete the details of the scheme of constitutional reform which parlia- 
meiitaryjiegislation had established 

By a notification under s. 47 (2) of the Government of India Act, 
1919, the statutory provisions relating to the new double-chambered 
Legislature provided by that Act were brought into operation and ipso 
facto the Indian Legislative Council which owed its origin to the Govern- 
ment of India Act of 1861 passed out of existence. During its last year 
that Legislature passed the greatest number of Acts passed in any single 
year of its,, long career. ^ * 

Oensus. — ^The Indian Census Act, 1920 (4 of 1920), provides for the 
taking of the census in 1921. It is on the same lines as previous Census 
Acts, but provides for the collection of statistics in regard to industrial 
and commercial concerns employing 10 or more persons instead of the 
previous limit of 20 persons. It also penalizes disclosure by census 
officials of information obtained by a census return save under due 
authority, 

Insolvency. — The Provincial Insolvency Act, 1920 (5 of 1920), con- 
solidates and amends the law relating to insolvency outside the presi- 
9 123 
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dency towns and the town of Rangoon. The Bill as introduced was a 
Bill to amend the Provincial Insolvency Act, 1907, which latter Act was 
thS first attempt to give a regular insolvency procedure to the greater 
part of India. Experience had shown that the Act of 1907 subjected an 
undischarged insolvent to little or no practical inconvenience and that 
. its provisions for the punishment of fraudulent debtors were ineffective. 
The rescission of the Act wns a natural corollary to the Usurious Loans 
Act (10 of 1920), which had sought to protect honest debtors against 
dishonest creditors. The main amendments in the law contained in 
the Bill as introduced were 

(1) Provisions compelhng the debtor to apply to the Court for his 
discharge within a prescribed period under pendty of loss of the protec- 
tion of the insolvency proceedings ; absence of these provisions had enabled 
a debtor to evade the scmti»y of the Cou^-t by failing to apply for his 
discharge ; 

(2) Provisions requiring the debtor to show that he is in fact unable 
to pay his debts and that he has not concealed his property. The object 
of the amendment is to enable the Court to exercise its discretion as to the 
amount of protection to be afforded to a petitioning debtor ; 

{3) Provisions empowering the Court to decide all questions of law 
and fact arising in insolvency proceedings. There had been a conflict 
in the decisions of the Indian Hfgh Courts on the powers of insolvency 
courts in this respect ; 

(4) Provisions giving precision to and extending the law as to criminal . 
proceedings against fraudulent debtors. These provisions are based on 
ss. 103, 104, and 105 of the Presidency Towns Insolvency Act. 

(5) Provisions disqualifying from certain public offices persons ad- 
judicated insolvent. 

The Bill was referred to a Select Committee which revised it in details 
while maintaining the general lines indicated above. The Committee 
recommended the recommitment of the Bill for incorporation in a con- 
solidating Bill. This was done, and the Act as passed contains the whole 
of the law on the subject which has been rearranged and amended on 
numerous small points, especially with reference to procedure in petty 
insolvencies and to meet difficulties disclosed by case law. 

Steam-vessels. — ^The Indian Steam-vessels (Amendment) Act, 1920 
(6 of 1920), relaxes the provisions of the principal Act of 1917 ig respect 
of the nominai horse-power restrictions imposed by that Act. It followed 
on the adoption of a new formula by the B oard of Trade for determin- 
ing nominal liorse-power of marine engines which, though more accurate, 
had the effect of raising the nominal horse-powder of existing vessels. 

Tariff. — The Indian Tariff (Amendment) Act, 1920 (7 of 1920), subjects 
to a general ad valorem duty of 20 per cent, (with minimum rates in the 
^case of certain specified articles) firearms and parts of firearms imported 
into Bjdtish India, thus simplifying the previous provisions of the law 
which "involved a complicated system of refunds. 

Dourme. — ^The Dourine (Amendment) Act, 1920 (8 of 1920), strengthens 
the preventive provisions of the Dourine Act (5 of 1910), It was necessi- 
tated by the increased prevalence of the disease dourine, more particu- 
larly in the horse-breeding districts of Northern India. 

Glanders and Farcy. — The Glanders and Farcy (Amendment) Act, 
1920 (9 of 1920), includes camels among the animals to whom the princi- 
pal Act, 12 of 1899, applies. The amendment was due to the ravages 
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of the disease surra to which camels are peculiarly susceptible and of 
which they are the most dangerous “ carriers/' * 

Government Seeurifies. — The Indian Securities Act, 1920 (10 of 1920), 
consolidates and amends the law relating to Government securities which 
was previously contained in Act 13 of 1886 and its amendments. The 
changes made in the law are mainly in the interests of small holders or to " 
remove questions of doubt or difficulty which had arisen in practice. 

Insolvency. — The Presidency Towns Insolvency (Amendment) Act, 
1920 (ii of 1920), extended to persons adjudged insolvent under the 
Presidency Towns Insolvency Act, 1909, 3 of 1909, the disabilities in 
regard to the holding of office imposed in similar circumstances bjr. 
s, 73 of the Provincial Insolvency Act, 1920. 

Breach of Contract. — The Workmen's Breach of Contract (Amendment 
Act, 1920 (12 of 1920), is air amendment X)f the Workmen's Breach of 
Contract Act, 1859. That Act, which originally applied to presidency 
towns only, penalized fraudulent breaches of contract by artificers and 
other workmen. Under a power contained in the Act it had been ex- 
tended to other parts of India outside presidency towns. The amending 
Act relaxes the severity of the principal Act. It requires a complaint 
to be brought within three months of the neglect or refusal to perform 
the contract, limits the application of 1;|ie principal Act to advances not 
exceeding Rs. 300, and further confines the operation of the Act where the 
tiffie for the performance of the contract does not exceed one year. 
The magistrate is given discretion to dismiss the complaint if he is of 
opinion that there is no ground for proceeding, and to award compensa- 
tion in the event of a false or frivolous complaint. Where a breach of 
contract has been established, the magistrate may refuse to put the Act 
into operation if he considers that the terms of the contract are sub- 
stantialiy unfair to the workman. Further, discretion is given to the 
magistrate to order either repayment of the advance or performance 
of the contract. He is no longer, as he was by the previous law, bound 
by the option of the complainant. Furthermore, an employer is not al- 
lowed to use the Act a second time againsf a particular workman after 
he ha3 once obtained an order under the Act against that workman. 

Import and Jlxport of Goods. — The Import and Export of Goods 
(Amendment) Act, 1920 (13 of 1920), extends the continuance of the 
Import a^d Export of Goods Act, 1916, up to the 31st day of March, 1921. 

Eeligious Endowments, — The Charitable and Religious 1 rusts Act, 
1920 (14 of 1920), has as its object the simplification and cheapening of 
the legal processes by w;l;fich persons interested can obtain information 
regarding the working of both religious and charitable trusts and the 
exercise of more efficient control over the action of trustees of such trusts. 
Complaints of the inefficiency of the existing law to prevent the squander- 
ing or misappropriation of the funds of such endowments have been made # 
ever since the year 1897, in which an unofficial member promated a 
Bill with the object of terminating that unsatisfactory condition of afiairs. 
After long discussion the Government of India endeavoured in the Act 
now under reference to furnish further facilities to persons desiring to 
terminate such maladministration. Under the Act any person inter- 
ested in a trust to which the Act applies may apply by petition to the 
District Judge for an order directing the trustee to furnish him with 
information as to the nature and objects of the trust, of the value, con- 
dition, management, and application of the subject matter of the trust, 
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and of the incomfe belonging thereto, and also directing that the accounts 
of the trust should be examined and audited. If the Court makes the 
order, which it can only do after hearing the petitioner and the trustee, 
and any other person who has appeared, or it considers ought to be heard, 
disobedience is deemed to be a breach of t^ust affording ground for a suit 
under the provisions of-.s. 92 of the Code of Civil Procedure, 1908, and 
such a suit may be instituted without the previous consent of the Advo- 
cate-General. If the existence of the trust is disputed, opportunity is 
given to stay proceedings to enable a regular suit to be instituted. But 
if such a suit is not instituted within three months the Court has power 
^to decide the question. Power is given to trustees to apply for directions, 
but the Court is not bound to give such directions on a question which 
it considers not proper for a summary disposal Costs of the proceedings 
under the Act are in the discretion of the”^ Court, and may be directed 
to be paid from the property or income of the trust. The Act is only 
intended to deal with general principles, leaving further and more de- 
tailed legislation to -the local Legislatures. 

Red Gross. — ^The Indian Red Cross Society Act, 1920 (15 of 1920), 
provides for the administration of various moneys and gifts received 
from the public for the benefit of the sick and wounded during the war, * 
and constitutes as a corporate body the Indian Red Cross Society to take 
over the management of these.fuhds. The Act provides for the appoint - 
ment of the managing body, contains a wide rule-making power, sets out 
the purposes to which the fimds of the Society may be applied, and pro- 
vides for the constitution of branch comii|ittees and for the affiliation of 
other societies. 

Jagannath College. — ^The Jagannath College Act, 1920 (16 of 1920), 
is in the nature of a private BiU promoted at the instance of the trustees 
of that coUege in order that the college might be amalgamated with the 
University of Dacca. 

Income-tax. — The Indian Income-tax (Amendment) Act, 1920 (17 
of 1920), remedies certain defects and supplies certain omissions which 
experience has shown to exi§t in the Indian Income-tax Act, 1918 (7 of 
1918). The most important provision is designed to remedy the^anomaly 
which occurred under the existing Act when an assessee o|, an income just 
in excess of one of the stages in Schedule I., and therefore liable to pay 
income-tax^ at a higher rate than when his income is just b«!^ow That 
stage, finds" himself after the payment of the tax worse off than he would 
have been h^d his total income been below that stage. 

Dacca University. — The Dacca University* Act, 1920 (18 of 1920), 
establishes and incorporates a unitary teaching and residential University 
at Dacca. An important feature of the Act is that the officers and teachers 
of the University are to be employed not by the Government, but by the 
University itself. The Act attracted some criticism when passing through 
the Cguncil on the ground that the communal principle in the repre- 
sentation of the Muhammadan community was not justified in an Act 
the funds for which would be found by the general tax-payer. 

^ Super-tax. — ^The Super-tax Act, 1920 *(19 of 1920), brings the law 
relating to super-tax into relation with that at present governing income- 
tax and repeals the Super-tax Act, 1917. The Act also abolishes the 
existing super-tax on the undivided profits of companies and finns and 
replaces it by a super-tax at a flat rate of one anna in the rupee on the 
whole income of companies and registered firms. 
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Army. — ^The Indian Army Suspension of Sentences Act, 1920 (20 of 
1920), preserves as a permanent measure the po^er which was taken as 
a temporary war measure by the Indian Army Suspension of S^ntenpes 
Act, 1917, to suspend the execution of sentences of imprisonment or trans- 
portation passed by courts martial under the Indian Army Act; 

Paper Currency. — The Indian Paper Currency (Temporary Amend- 
ment) Act, f920 (21 of 1920), consolidates and continues the provisions 
in the previous temporary Paper Currency Amendment Acts relating 
to the treatment, as part of the Paper Currency Reserve, of gold and silver 
held in the United States of America or in transit therefrom, as well as 
of gold held in any part of His Majesty's Dominions for coinage or any 
temporary purpose, or in transit to and from such Dominion. It further, 
abolishes the previous limitations as to the nature of the securities in 
which the Currency Reserve might be invested. The measure is a tem- 
porary one, only having force up to October i, 1920. 

Lepers. — The Lepers Amendment Act, 1920 (22 of 1920), widens the 
definition of the principal Act, the Lepers Act, 1898, so as to include in 
the definition of Leper '' persons suffering from leprosy in any stage 
of the disease, and not, as was the case under that Act, suffering from 
the ulcerous stage. Provision is also made for the combination of 
isolation with medical treatment and for the facilitation of the adminis- 
tration of the Act by allowing the pow,ers thereunder to be exercised by 
persons empowered by the Local Government and not by police officers 
alone, as was , previously the case. 

Military Police. — The Indian Rifles Act, 1920 (23 of 1920), enacts 
that police officers enrolled under local Acts in military police or 
rifle battalions shall be subject to the same discipline and penalties, 
whether serving within or without British India. Intervention by the 
Indian Legislature was necessary, as such a provision was beyond the 
pQjyers of a local Legislature. ^ 

" Civil Procedure. — ^The Code of Civil Procedure Amendment Act, 1920 
(24 of 1920), was designed to reduce the delays in civil proceedings, and 
enacts thatr a suit shall be dismissed if the plaintiff fails to apply for a 
fresh service of a summons within three months from the date of the 
retiirn of the unserved summons. It also allows the Court to extend 
that period for^good cause shown. 

Megotiable Instruments. — The Negotiable Instruments Amendment 
AcT, 192b (25 of 1920), excuses delay in making presentment |or payment 
when the delay is caused by circumstances beyond the control of the 
holder and not imputable to default, misconduct, or negiigence. The 
Act is based on s 46 (i) €)f the English Bills of Exchange Act, 1882. 

Limitation. — The Indian Limitation and Code of Civil Procedure 
Amendment Act, 1920 (26 of 1920), is designed to reduce the delays in 
the prosecution of Indian appeals to the Privy Council in respect of those 
stages of these appeals which take place in India. In the first place,^ 
it reduces the period within which a person must apply for leave to-appeal 
to the Privy Council from 6 months to 90 days. It also reduces the period 
within which security for co§t must be furnished from 6 months to 9^ 
days, but allows the Court to ex:tend that period to 150 days. It further 
provides that the normal method of security must be by the deposit of 
cash or Government securities. It further reduces the period allowed 
for substitution of parties from 6 months to 90 days, and this provision 
applies not only to Privy Council appeals, but to ail appeals under the 
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Code. The Act further allows service by advertisement in the news- 
papers of notice on tl^e representatives of deceased persons who have 
BoJ: appeared. 

’"Motors, — ^The Indian Motor Vehicles Amendment Act, 1920 (27 of 
1920), empowers Local Governments to prescribe the authority by which, 
and the conditions and limitations subject to which, licences under the 
Indian Motor Vehiqjes Act, 1914, may be suspended or cancelled. There 
was previously no power in the hands of the executive authorities to 
suspend or cancel a licence. 

Patents and Designs. — The Indian Patents and Designs (Temporary 
Rules) Amendment Act, 1920 (28 of 1920), extends the power to complete 
^U^tents proceedings which were started before or during the w’-ar for a 
period of one year longer than was allowed by the principal Act of 1915. 
This was necessar^r owing to the fact that under art 307 of the Treaty 
of Versailles, which was giveh statutor}^ force in India by cl. 31 to art. 

I of the India Treaty of Peace Order in Council 1920, a similar privilege 
was conferred on German nationals. 

Patents and Designs. — ^The Indian Patents and Designs Amendment 
Act, 1920 {29 of 1920), provides for reciprocal arrangements with the 
United Kingdom and other parts of His Majesty's Dominions for the 
provisional protection of inventions and designs within the Empire. It 
also enables valid protection to be obtained for inventions which, owing 
to war exigencies, have been protected only in some parts of the Empire, 
but would othenwse be invalidated by publication in other parts. The 
reciprocal arrangement depends upon the application of such of the pro- 
visions of s. 91 of the Patents and Designs Act, 1907 (7 Edward VIL, 
c. 29) as relates to inventions and designs to British India by Order 
in Council. 

Rouble Hotes. — ^The Rouble Note Act, 1920 (30 of 1920), continues 
in force for one year subject to a power^o the Governor-General to extend 
for a further year the prohibitions and penalties regarding the possession 
and import of Rouble Notes which had been rendered necessary to defeat 
Bolshevik propaganda. 

Statute Law Revision. — The Repealing and Amending Act, 1920 
31 of 1920), makes certain amendments of a formal character ia various 
Acts and repeals other provisions of Acts which have either been spent 
or have become unnecessary. 

Post Opce. — The Post Office Cash Certificates (Amendnient) ^ct, 
1920 (32 of 1920), was enacted with the object of popularizing Post Office 
Cash Certifioates by allowing the transfer of a cash certificate to be sanc- 
tioned b}^ any person of lower rank than the Pestmaster-General instead 
of by the. Postmaster alone. The Act also permits the payment of Post 
Office Cash Certificates to the value of Rs. 5,000 on the death of the holder 
without the intervention of the Court. 

Oriminal Law. — ^The Identification of Prisoners Act, 1920 (30 of 1920), 
gives J.egal sanction to the taking of measurements, finger impressions, 
footprints, and photographs of persons convicted of, or arrested in 
connection with, certain offences. If suc^ persons are released or dis- 
charged or. acquitted by a Court, provision is made for the destruc- 
tion of all measurements and photographs, both negatives and copies, 
so taken. 

Passports. — ^The Indian Passports Act, 1920 (34 of 1920), gives 
legal power to require persons entering British India to be in possession 
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of passports. A rule-making power is provided conferring on the Governor- 
General in Council power to make all the nece^ary administrative and 
other orders incidental to the general purpose of the Act. ^Persons 
contravening any such rules may be arrested, and persons who Iiave 
entered without passports may be removed from British India, by order 
of the Local Government. 

Basel Mission. — ^The Basel Mission ll'rading Company Act, 1920 " 
(35 of 1920), validates action which was taken in connection with the 
property formerly belonging to the Basel Mission Trading Company. 
The property of this company, which was tainted with German mfiuence, 
was vested m the Custodian of Enemy Property by an order of the 
Governor-General issued under 370! the Enemy Trading Act, 

After intermediate transfers the property was finally transferred to the 
Commonwealth Trust Limited, a company which had been formed in 
England to carry on the work formerly conducted by the Basel Mission 
Trading Company in India and other countries. Legislation was neces- 
sary to place the Commonwealth Trust in an unassailable legal position, 
and this is effected by the Act. Protection is also given to the Common- 
wealth Trust Limited m respect of debts due by the Basel Mission Trading 
Company, where those debts were incurred in countries in which the Com- 
monwealth Trust Limited will not trade. This was secured by requiring 
the sanction of the Governor-General, in Council before a suit or other 
legal proceedings can be instituted. 

^ Coinage. — The Indian Coinage (Amendment )Act, 1920 (36 of 1920), 
amends the Indian Coinage Act, 1916, declaring that the legal tender of a 
sovereign should be at the rate of Rs. 10 instead of at the rate of Rs. 15 
as was previously the case. The Act was passed to give effect to the 
recommendations of the Indian Exchange and Currency Committee, 
and was part of the policy of the Government of India for the fixation 
of exchange on a Rs. 10 per pouvd basis. 

Army. — The Indian Army (Amendment) Act, 1920 (37 of 1920), 
abolishes corporal punishment in His Majesty's Indian forces and intro- 
duces field punishment as a substitute on^ active service. Certain other 
small amendments are made by the Act. 

"“Devolution of Powers. — The Devolution Act, 1920 (38 of 1920), 
is a part of t%e legislation necessary to give effect to the devolution of 
pgwers to Local Governments which is one of the cardinal principles 
laid down in the Government of India Act, 1919. Statute^ powers 
previously vested in the Governor-General in Council have either been 
transferred or relaxed by the Act, which amends the statutory provisions 
in that behalf in a large number of other Acts. 

Election Law. — ^The Indian Election Offences and Inquiries Act, 
1920 (39 of 1920), was also directly necessitated by the Government of 
India Act, 1919. The Joint Committee of the Houses of Parliament, 
when dealing with the Bill which subsequently became the Governmer|t 
of India Act, 1919, advised that a complete and stringent Corrupt Prac- 
tices Act should be brought into operation before the first election of the 
new legislative bodies constituted under that Act. The Act makes 
punishable under the ordinary penal law bribery, undue influence and 
personation, and certain other malpractices at elections, not only to 
legislative bodies, but also to public authorities where the law prescribes 
election as the method of choice. Secondly, it empowers Commissioners 
appointed under the Indian legislative rules and. provincial legislative 
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rales to exercise judicial powers for investigation in respect of elections 
to legistative bodies in India. The Act falls into two parts dealing 
with each of these heaas, and the first part makes the necessary amend- 
ments in the Indian Penal Code and the Criminal Procedure Code, while 
the second part of the Act is a substantive enactment, standing by itself, 
conferring on Commissioners aU necessaiy powers to conduct inquiries 
into election petitionsi. The definitions of bribery ” hnd undue 
influence,’' which are constituted offences under the Act, are interesting, 
and while perhaps somewhat more widely drawn than the English law 
on the same subject, are 'skilful generalizations which are fitted into the 
framework of the Indian Penal Code and endeavour to reproduce the 
^general character of the language of that Code. With the object of 
preventing purely malicious prosecutions, the sanction of the Governor- 
General in Council, the Local Government, or some other officer empowered 
by the Governor-General in tMs behalf is a condition precedent for prose- 
cution for offences against the Election Law. 

Part 2 of the Act deals with legislation ancillary to the rules framed 
under the Government of India Act providing for inquiries in the case of 
disputed elections. An interesting provision is based on s. 59 of the 
Corrupt and Illegal Practices Prevention Act, 1883, and, while providing 
that no witness should be excused from answering any question on the 
ground that it might incriminate Jiim, permits the Commissioners to give 
him a certificate of indemnity which wiU save him from a prosecution 
for an election offence and will prevent his answer being proved in civil 
proceedings. Disqualifications are also imposed on persons convicted 
of election offences from holding certain public offices for specified periods. 

Aligarh Muslim University. — ^The Aligarh Muslim University Act, 
1920 (40 of 1920), dissolves the Muslim University Association and the 
Muhammadan Anglo-Oriental College at Aligarh and transfers the pro- 
perty of those societies to a university e,stabiished by the Act to be called 
the Aligarh Muslim University. The Act incorporates the University, 
indicates its functions, creates its governing bodies, and generally secures 
to the University the assurance of a permanent endowment and the neces- 
sary powers of control to Government. The University constituted by 
the Act is of the teaching and residential type. Among othe^ sp^cii 
features provided for by the Act are the imparting of Muslim religious 
education to Muslims and the inclusion of Departments of Islamic 
Studies.^ 

Wireless'* Telegraphy. — The Indian Wireless Telegraphy (Shipping) 
Law, 1920 of 1920), enacts legislation for India on the lines of the 
Merchant Shipping (Wireless Telegraphy) Act, iqig. It applies primarily 
to^sea-going British ships registered in British India, but under the Act 
ships other than British ships registered in British India become subject 
to its provisions while they are within any port in British India. 

^ Oompaaies, — The Indian Companies (Amendment) Law, 1920 (42 
of 1920}, excludes from the purview of s. 91 (B) of the Indian Companies 
Act, 1913, private companies. S. 91 (B) of the Act of 1913 (inserted by 
an amending Act of 1914) is a provision peculiar to India wMch enacts 
as part of the law a provision which is not uncommonly adopted in articles, 
namely, prohibiting a director of accompany from voting as director 
on any contract or arrangement in which he is either directly or indirectly 
concerned or interested. The object of the amendment was due to 
representations that the application of this provision obstructed the 
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promotion of subsidiary companies the management of which was to 
be carried on by a board of directors paitially composed of the 4hrectors 
of the parent company. The Government of India, wMe allowing the 
exception in favour of private companies provided for by the Act, were 
not prepared to throw over the provisions of s. 91 (B) as regards other 
companies as that provision Was deliberately enacted in the law in 
1914. ^ - 

Presidency Banks. — The Presidency Banks (Amendment) Act, 1920 
(43 of 1920), amends the Presidency Banks Act, 1876, so as to enable the 
Presidency Banks to deal in securities issued by the Government of Bom- 
bay in conj^ction with their Housing and Development loan. It was a 
temporary measure to deal with a special circumstance which wouM* 
otherwise have been covered by the provisions of an Act which will be ‘ 
subsequently referred to ^ 

Income-tax. — The Indian Income-tax (Amendment No. 2) Act 
(44 of 1920) amends the principal Act so as to avoid a difficulty which 
had arisen in connection with the deduction of the annual value of business 
premises owned by an assessee. This deduction i^ no longer allowed, 
apd on the other hand there will be no assessment on such annual value 
in the future. ^ 

Paper Currency. — The Indian Paper Currency (Amendment) Act, 
1920 (45 of 1920). The object of the Act is to prescribe the permanent 
constitution of the Paper Currency Reserve and the temporary arrange- 
ments which are necessitated on the expiration of the Indian Paper 
Currency (Temporary Amendment) Act, 1920. The Bill also alters the 
ratio at which notes can be issued from the Reserve in exchange for gold 
coin which is not legal tender or for gold bullion, from 7*53344 grains 
troy of fine gold per rupee to 11-30016 grains per rupee. This change is 
consequent!^ on a change in the ratio at wWch the sovereign and the 
half-sovereign will in future be kgal tender. The Act gives eSect to 
the recommendations regarding the permanent constitution of the Paper 
Currency Reserve which were made by the Indian Exchange and Currency 
Committee.'' These provisions, however, oannot come into operation 
until the Government of India are in a position to give effect to that 
constitution, and accordingly the Act continues the provisions in regard 
to the holdings ^sf securities which were included in the temporary enact- 
mejjt refOTed to above, with the modification that the limit for the total 
investment, sterling and rupee taken together, is placed ai 85 crores 
instead of 120 crores authorized by Act 21 of 1920. The Act further 
provides that all interest derived from securities held in the Reserve shall 
be applied from April 1921, and so long as it is necessary to do so, 
to a reduction of the holding of created rupee securities, and the fact 
of such application should be attested by the Auditor-General every 
year. Certain other amendments in the Indian Paper Currency Act 
are made, but they are of purely administrative interest. 

Cutehl Memons. — Cutchi Memons Act, 1920 (16 of 1920), ehables 
Cutchi Memons who desire to 'be governed in matters of succession and 
inheritance by Muhammadan kw to do so by making a declaration under 
the Act. The Bill was passed at the instance of leading members of the 
Cutchi Memon community and was originally introduced by the Hon. 
Mr. Haroon Jaffer, a member of that community. The Act as passed 
was, as has been shown, of a permissive character, but as introduced it 
was declaratory of the law applicable to all Cutchi Memons. 
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Imperial Banfe. — ^The Imperial Bank of India Act, 1920 (47 of 1920), 
gives legal effect to therfusion into a single bank of the Presidency Banks 
constituted under the Presidency Banks Act, 1876. The object of the 
Act is to create a strong unified Bank in close relation with Government 
to foster and promote the growth of banking facilities in India. The 
provisions of the Act are of three classes. The first clas? provides for 
the constitution of^the^new Bank and the transfer to it of all the assets 
and liabilities of the Presidency Banks, and provides for a large initial 
increase in the capitll of the Bank. The terms on which shareholders 
in the old Banks will acquire shares and option rights in the new Bank 
are also provided for These terms give statutory force to-^he arrange- 
•^ents approved in general meeting by the shareholders of the Presidency 
Banks. Finally, the dissolution of the Presidency Banks and matters 
incidental thereto are dealt jvith. , 

The second class of provisions prescribes the business which the 
Bank is empow^ered to transact. The Bank is enabled to enter into an 
agreement with the Secretary of State in Council to act as his banker, 
but the Bank provides that if such an agreement is entered into, power 
must be reserved to the Governor-General in Council to issue instructions 
to the Bank in respect of matters which vitally affect his financial policy, 
and if such instructions are disregarded he may terminate the agreement. 
The Imperial Bank is allowed to have a London office, but is not permitted 
to do ordinary exchange business though it may keep accounts and deposits 
from its Indian customers. 

The third class of provisions deals with what may be called the in- 
door management of the Bank. The most interesting features of these 
provisions are those which, while maintaining a centralized control, 
allow of a large measure of local autonomy by the constitution of local 
boards which, m the first instance, must be established at Calcutta, 
Madras and Bombay. The Legislature \^as much pressed to include 
definite provisions for an Indian element on the Central Board of the 
Bank. It, however, refused to embody in an Act of the Legislature any 
racial qualification, and took the view that, as regards the elective element, 
the matter must be left to the shareholders, but provided that normally 
not more than four non-official persons should be nominated by Govern- 
ment as Governors of the Bank. There was undoubtedly an understand- 
ing that the persons so nominated w^ould generally be Indians^ ^ 

TeMtofial Force. — The Indian Territorial Force Act, 1920 (48 of 
1920), provides for the constitution of an Indian Territorial Force, but 
is admittedly a measure of an experimental nature intended to provide 
a framework from which a territorial force c^n be built up by gradual 
developments. The organization and terms of service of the Force are 
closely on the lines of the English Militia, while special provision is made 
for University Training Corps. The Act leaves details very largely to 
the rule-making power. 

Alixfiiary Force— The Auxiliary Force Act, 1920 (49 of 1920}, pro- 
vides for a VcJlunteer Force, which, in times before the war, had been 
constituted under the Indian Volunteers Act, 1869, the provisions of 
which had long become unsuitable. Compulsory service was adopted 
in India to meet the needs of an Impenai emergency and was provided 
for by the Indian Defence Force Act. The decision to revert to voluntary 
enrolment was the occasion which led to the passing of the Act. The 
Act sets out in a schedule the training required thereunder and is an 
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attempt to embody in a more definite form the actual obligations, duties, 
and rights of persons enrolled in the Force. « . 

m 

2. MADRAS. 

* Acts passed — 15. , 

Children and youthful Ofenders. — ^The Madras Children Act, 1920 
(4 of 1920), is based to some extent on the Children Act, 1908 (8 
Edward VII., c. 67). It provides for the establishment and inspection 
of certifie^^chools and enables the managers of such schools to board 
children out or to place children and youthful offenders on licence 
approved persons It provides for the establishment of Juvenile Courts 
and for the release on bail of.,3uvenile offei^ders, and restricts the punish- 
ments to which they may be sentenced. The Act repeals, so far as it 
applied to Madras, the Reformatory Schools Act, 1897, a law of the 
Central Legislature which had hitherto been practically the only law 
on the subject. 

Municipalities. — ^The Madras District Municipalities Act, 1920 (5 of 
1920), amends and consolidates the law on the subject. It does not apply 
to the City of Madras, which has a law of its own. The object of the 
legislation is to give effect as far as possible to the recommendations 
of the Royal Commission on Decentrahzation in regard to district 
municipalities and to the views of the Government of India and of the 
Secretary of State thereon. It has made little change in regard to the 
constitution of Municipal Councils beyond reducing the number of 
ex-officio members, but aliens are excluded from voting and from standing 
for election unless specially exempted by the Local Government ^ The 
Act contains provisions dealing with election offences. The provisions 
relating to taxation have been considerably expanded with a view to 
increasing the financial resources of local authorities. The Councils 
have been given enhanced powers of dealing with their owm establish- 
ments, thoilgh the Government retains conirol over the appointment of 
certain senior officers of the Municipality. The Councils have obtained also 
conSidersbiy greater freedom in dealing with their own budgets. The 
provisions of tbe law relating to drainage, water supply, sanitation, over- 
crgjvding, factories and town improvement have been greatly expanded. 

Town Planning, — ^The Madras Town Planning Act, I920*(7 5 f 1920), 
is based on a portion of the English Housing and Town Planning Act, 
1909 (9 Edward VII., c. ^4). It is designed to encourage tdunicipalities 
to pay greater attention'* to this important matter by enabling them to 
prepare timely schemes of town improvement and to carry out such 
schemes without permanent financial embarrassment by placing certain 
limitations on the compensation to be awarded to persons affected and 
by providing for the levy of betterment contributions recoverable by 
instalments. 

llementary Education. — The Madras ^Elementary Education Act, 
1920 (8 of 1920), provides for the constitution in each district of a 
District Educational Council to prepare schemes for the extension of 
elementary education, to elicit and direct the co-operation of all agen- 
cies, whether public or private, engaged in providing elementary edu- 
cation, to regulate the disbursement of Government grants-in-aid to 
private schools, and to advise the department of the Government con- 
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cemed as to the provision of trained teachers and other matters. 
FuE cojitrol of eiemenlkry schools is left with the local bodies or private 
agencies concerned. The Act enables local bodies, with the sanction 
of the Government, to levy an education tax, and it provides for the 
introduction of compulsory education in such areas as are ripe for it. 
The difficult question of religious instruction is dealt with .by providing 
for an agreement wfth the managers of private schools for exemption from 
religious instruction. These agreements are for stated periods, and if 
on the expiry of the periods the managers do not renew the agreements 
the District Educational CouncE has to provide elsewhere for the pupEs 
affected. 

' Local Boards. — The Madras Local Boards Act, 1920 (14 of 1920), 
is another Act intended to give effect to the recommendations of the 
Royal Commission on Decentralization. As in the case of the District 
Municipalities Act, unimportant modifications have been made in the 
provisions relating to the constitution of Local Boards, which are of 
three kinds, namely, District Boards, Taluk Boards, and Union Boards. 
A Taluk is a part of a District, and a Union is a smaller area with a 
minimum population of 5,000, At least three-fourths of the members 
of any of the Boards are to be elected. The remaining members are 
nominated by various authorities who are required to provide for the 
due representation of Muhammadans, of depressed classes, and of 
minorities generaEy. Aliens “are disqualified, though this disqualifica- 
tion may be removed by the Local Government. A District Board 
may levy a tax on the annual rent value of land, a tax on companies, 
a profession tax, a tax on houses, and toils on various classes of traffic, 
and also with the sanction of Government a pilgrim tax on ail persons 
entering or leaving by railway a centre of pilgrimage. The proceeds 
of the last-named tax can only be expended for the development or 
improvement of the place of pEgrimagb. A schedule to the Act contains 
an elaborate set of rules laying down the proportions in which receipts 
from taxation and other sources are to be credited to the various District, 
/Taluk, and Union funds. The funds of Local Boards are applicable 
to the construction of roads and bridges, the planting of trees^ the 
construction of hospitals, poor-houses, markets, slaughter-hous'Ss, drains, 
waterworks, tanks and wells, vaccination, sanitation,"^ and in general 
any measure of local public utility calculated to promote ihe safety, 
health, "or xomfort of the people. 

VElage Self-government. — ^The Madras ViEage Panchayats Act, 1920 
(15 of 1920) Tis stEi another law the origin of which can be traced to the 
recommendations of the Royal Commission “on Decentralization. It 
provides for the constitution by election of Village Panchayats or Com- 
mittees, holding office for three years. The panchayats have power to 
deal with the construction of roads, bridges, wells and buildings, lighting, 
drainage, burial grounds, vaccination, registration of births and deaths, 
cattle “pounds, and libraries. Local Boards may also delegate ^rtain 
of their functions to the panchayats within their jurisdiction, and the 
Local Government may confer on them certain additional powers and 
may permit them to levy taxes and fees. The promoters of the measure 
anticipated that it would help to rouse the communal spirit and enable 
vElagers to gather experience in the management of local affairs and 
so to fit themselves in course of time to take a more active part in 
promoting the broader interests of their districti province, and country. 
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The other Acts passed during the year were of purely local interest 
or merely made minor amendments in the existing law.' ^ 


3.„B0MBAY. 

Acts passed — 21, ’ 

Municipalities. — The Cit}^ of Bombay Municipal (Amendment) Act, 
1920 (5 of 1920), enables the Corporation to exercise a much bidder 
control than it has hitherto possessed over the laying out of private lands 
as streets for building purposes. The Municipal Executive* has_^ 
power to require notice to be given and plans prepared by licensed , 
surveyors to be submitted. 

Prostitution. — The City oP Bombay Pciice (Amendment) Act, 1920 
(6 of 1920), enhances the powers of the police for dealing with the keepers 
of brothels by (a) providing for their removal without the limits of the 
City of Bombay, and (d) imposing deterrent punishments for detaining 
women against their will. 

Public Conveyances. — The law on this subject was contained in an 
Act of 1863. The Bombay Public Conveyances Act, 1920 (7 of 1920), 
consolidates the law with certain am^dments designed for the most 
part to bring it into conformity with modern conditions. 

Village Self-government. — The Bombay Village Panchayats Act, 
1920 (9 of 1920), has the same objects in view as Madras Act 15 of 1920 
referred to above and is drawn on very much the same lines. 

Primary Education. — ^The City of Bombay Primary Education Act, 
1920 (15 of 1920), follows the lines of Bombay Act i of 1918. It enables 
the Municipal Corporation of the City of Bombay to introduce free and 
compulsory primary education by, stages with the sanction of the Local 
Government, who must be first satisfied that the Corporation is in a 
position to make adequate financial provision. The Act penalizes 
parents who persistently default and persons who employ children of 
school-going age. 

isegal J^ractitioners. — The law relating to pleaders in the Bombay 
Presidency was ^jontained in enactments most of which were passed more 
than half a century ago. The Bombay Pleaders Act, 1920 (17 of 1920), 
coiiaolida'te the law and introduces certain amendments wMch^experi- 
ence has shown to be necessary. The pleaders are of two classes, namely. 
Vakils of the High Court and District Pleaders, The former can prac- 
tise before all the regulait; Courts of the Presidency and can also appear 
in numerous proceedings of a miscellaneous nature. The District 
Pleaders are, however, confined to one district, and, as far as the Civil 
Courts are concerned, can only practise in such Courts as may be assigned 
to them by the District Judge. They may, however,, obtain transfers# 
to another district under the orders of the High Court. A schedule to 
the Act contains a set of rules for computing pleaders' fees. Pleaders 
guilty of improper conduct can be removed, suspended, or otherwise 
punished. 

' The remaining fifteen Acts passed during the year introduced com- 
paratively minor amendments into local laws. 
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^ 4. BENGAL 

Acts passed — 8. 

€raetty to Animals. — ^The Calcutta Craelty to Animals Act, 1920 
(i of 1920), is mainly a consolidation gf the law on the subject It 
• applies to Calcutta pidy*in the first place, but may be extended to other 
towns. It penalizes aU forms of ill-treatment of domestic and captured 
animals and enables Government to establish infirmanes for the care 
and treatment of animals in respect of which ofiences have been com- 
mitted under the Act. Power is taken to destroy animals whose suffer- 
^.ing s are such as to render such a course proper 

Military Police. — The Eastern Bengal and Military Police were at 
one time a single organization. Since the repartition of 1912 there have 
been two distinct bodies, sfind the Eastern Frontier Rifles (Bengal 
Battalion) Act, 1920 (2 of 1920), re-enacts the law for the Bengal Military 
Police and takes the opportumty to change the designation of the force. 

Rent. — ^The Calcutta Rent Act, 1920 (3 of 1920), is on much the same 
lines "'S.s the Bombay Rent (War Restrictions) Act 2 of 1918. It remains 
in force for three years and applies in the first place to Calcutta only, 
but may be extended by the Local Government to other towns or areas. 
Standard rents are fixed with refgrence to the rent on a particular date, 
and any excess over the standard rent is, except in special circumstances, 
irrecoverable. 

AUuviai Lands. — ^The object of the Bengal AUuvial Lands Act, 1920 
(5 of 1920), is to prevent disputes concerning the possession of land 
newly formed by alluvion. Such lands may be attached by an officer 
of Government who, after having caused a survey to be made and maps 
to be prepared, refers the case to the Civil Court, which hears claims and 
determines the question of title. ^ 

.^riculturai and Sanitary Drainage. — The Bengal Agricultural and 
Sanitary Improvement Act, 1920 (6 of 1920), consolidates and amends 
the law relating to the construction of drainage and other works far the 
improvement of the agricultural and sanitary conditions of certain areas 
in Bengal. The old law, contained in half a dozen different enactments, 
was found to be too rigid. The new law contains onf^ the essentials 
of procedure and provides the necessary elasticity by relegating details 
to rules* ^ .rt 

Red Cross Society, — The Indian Red Cross Society (Bengal Branch) 
Act, 1920 (8 pf 1920), exactly follows the Indian Red Cross Society Act, 
1920, passed in the Imperial Legislative Council earlier in the year. 
It constitutes a provincial branch of the mam Society. 

Two other Acts were passed in the year amending in minor details 
the Calcutta Pilots Act, 1859, Calcutta Port Act, 1890. 

m 

\ 

5. UNITED PROVINCES. 

Acts passed — 

Irrigation. — ^The U.P. Minor Irrigation Works Act, 1920 (i of 1920), 
is designed to regularize a practice which had been in force for some 
years in parts of the United Provinces. Officers of Government had 
been empowered by executive rules to enter into agreements with land- 
owners for the construction of tanks and other minor irrigation works 


I 
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by Government agency, but at the expense of the lan,downers. Diffi- 
culties arose as to the enforcement of these agiieements. A statutory 
procedure has now been evolved which is far simpler than that applyiJig 
to major irrigation works as laid down in the Canal and Drainage Act, 
1873. 

The United Provinces Private Irrigation Works Act, 1920 (2 of 1920), 
enables land to be acquired on behalf of iandowhers'who desire to con- 
struct irrigation works for the benefit of their estates at their own 


expense. 

Fniversities. — The Lucknow University Act, 1920 (5 of 1920), 
provides fgJ^he constitution of a unitary teaching and residdit ial 
University at Lucknow. Its details are almost identical with th(^’"^ 
of tht Dacca University Act, 1920, passed earlier in the year in the ^ 
Imperial Legislative Council., 

Village Self-government, — The-* United Provinces Village Panchayat 
Act, 1920 (6 of 1920), is a somewhat more elaborate measure than the 
Madras and Bombay Acts referred to above. In addition to powers 
to arrange for the improvement of education, sanita1:ion, water suf^ly, 
etc., the village panchayats are given jurisdiction in petty civil and 
criminal cases. The village fund consists of fees received from litigants 
in the village Court, fines imposed by the Court and grants by Govern- 
ment, local bodies, or private persons. There is no power to levy 
taxation. ^ • 

Estates Succession. — The object of the Agra Estates Act, 1920 
(7 of 1920), is to prevent the dismemberment of the more important 
landed estates in the province of Agra. It was introduced at the almost 
unanimous request of the bigger landowners of Agra. It provides a 
law similar to that governing the succession to taluqdars’ estates in 
Oudh and it applies only to estates which satisfy certain conditions and 
whose owners apply to be brought under its operation. When Part I 
of the Act has been applied, the holder's powers of bequest and transfer 
are governed by the personal law applicable to him. If he dies intestate, 
the esihte gdes to a single heir according tci an order of succession laid 
down in the Act. On the further application of Part II the estate 
may* become inalienable. 




^ * 6. PUNJAB. . • 

Acts passed— 3. « 

Customary Law, — The Punjab Limitation (Custom) Act, 1920, and 
the Punjab Custom (Power to Contest) Act, 1920 (i and 2 of 1920), 
are the outcome of the recommendations of a committee appointed by 
the Local Government to examine the feasibility of codifying customary 
law in the Punjab. The former Act fixes definite periods of limitation * 
for suits relating to alienations of ancestral immoveable property and 
the appointment of, heirs by persons who follow the customary law. 
The latter Act imposes restrictions on the power of descendants and 
collaterals to contest an alienation of immoveable property or the 
appointment of an heir on the ground that that alienation or appoint- 
ment is contrary to custom. 

The remaining Act of 1920 removes by amendment a defect in the 
law relating to the colonization of Government lands in the Punjab^ 
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BIHAR AND ORISSA. 

Acts passed — 9. 

Mmiicipalities. — The Bihar and Orissa Municipal Survey Act, 1920 
(i of 1920), enables the Local Government to order that a survey and 
record shall be made of lands within the Municipality, and, where such 
an order has been made, gives the Survey officers powers of entry and 
authority to compel the production of evidence. Entries in the records 
so prepared and finally published are to be presumed to be correct in 
any suit to which the Municipality is a party. This Act, as^in the case 
^ ■ g& i c everal of the laws passed in tMs province, replaces with amendments 
the Bengal law which was applicable to Bihar and Orissa. 

Places of Pilgrimage. — The Bihar and^ Orissa Places of Pilgrimage 
Act, 1920 {2 of 1920), maylbe extended to any centre of pilgrimage. 
Where it applies, pilgrims can only be lodged in houses covered by 
licence, which is not granted until a Health Officer has certified that the 
hous^ satisfies prescribed requirements. The Local Government may 
impose a terminal tax, and a Lodging House Fund is constituted, to 
which are credited fees, fines, and penalties recovered under the Act, 
grants from the Local Government, and the proceeds of the terminal 
tax, if any. The Fund is applicable to the payment of the salaries 
of the Health Officer and his'establishment, to the provision of medical 
relief, and to the improvement of sanitary arrangements. 

Mining Settlements. — ^The Bihar and Orissa Mining Settlements Act, 
1920 (4 of 1920), re-enacts with amendments the law relating to the 
control and sanitation of mining settlements, and makes provision for 
preventing or checking outbreaks of epidemic disease. Among other 
matters it requires mine-owners to provide house accommodation and 
sanitary arrangements for their labourers, and enables orders to. be 
issued to owners to take special measures with regard to their property. 

Other Acts passed in the year were either of local interest or amended 
local laws. r ^ 


8. CENTRAL PROVINCES. 

Acts passed — ^5. 

AgrKJulfiiral Tenancy. — The Central Provinces Tenancy Act, 1920 
(i of 1920), i^ the most important law passed by the Local Council during 
the year. It effects a thorough 'overhaul of the law of agriculture 
tenancies in the Central Provinces, but the subject is far too complicated 
and technical to be dealt with here. 

Village Sanitation. — ^The Village Sanitation and Public Management 
Act, 1920 (2 of 1920), re-enacts with amendments the law which provided 
^ for th§ control of village sanitary arrangements by an electefi panchayat. 
In addition to conservancy and water supply, the construction of roads 
and local works of public utility are placed under the control of the 
panchayat. 

Primary Education. — The Central Provinces Primary Education Act, 
1920 (3 of 1920), enables the local authority, with the sanction of the 
Local Government, to introduce compulsory primary education in the 
local area within its jurisdiction. The provisions of the Act are similar 
to those of Bombay Act 15 of 1920 referred to above. 
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Local Sel-goveriimeiit. — The Central Pi^vinces Local Self-govern- 
ment Act, 1920 (4 of 1920), is an important Act amending very consider- 
ably the law which had hitherto been contained^in an Act of 1863. Its 
objects are the constitution of district councils and local boards as 
popular elected bodies, the enhancement of their financial icosources, 
and a considerable relaxation >of Government control over their powers 
of dealing with their internal affairs. , 

YiMage Self-government. — The Central Provinces Village Panchayat 
Act, 1920 (5 of 1920), is on the same lines as th« U. P. Act 6 of 1920. 


^ 9. ASSAM. 

Act passed — i. 

Military Police. — The Assam Rifles Act, 1920, does for Assam what the 
Bengal Act 2 of 1920 does for Bengal. 


10. BURMA. 

Acts passed — 9. 

Rent. — The Rangoon Rent Act, 1^20^ (2 of 1920), is a combination 
with slight modifications of the provisions* of the two Bombay Rent Acts 
(2 of 1918 and 7 of 1918). It fixes the standard rents and prohibits, 
except in special circumstances, the recovery of rent in excess of the 
standard. 

Municipalities. — Early in the year the Chief Court of Lower Bmrma 
issued an injunction against the Municipality of Rangoon prohibiting 
them from using a particular depot for the disposal of sev/age on the 
ground that it constituted a nuisance. The Rangoon Municipal Sewage 
Act, 1920 (4 of 1920), gives the Committee statutory power to dispose 
of it« sewage even though such disposal may constitute a nuisance. 

Town Development. — The Rangoon Development Trust Act, 1920 
{5<*of iQ2o), constitutes a Development Board for the expansion and 
improvement of the City of Rangoon and its neighbourhood. There 
is very little Siat is new in the Act, which is made up of provisions 
bbrrowe?i^rom the Housing and Town Planning Act, 1909, the Bombay 
and Calcutta Municipal Acts of 1888 and 1899 respectively ,^th^ Bombay* 
and Calcutta Improvement Acts of 1898 and 1911, and the Bombay 
Town Planning Act of^i9i5. 

Small Cause Courts. — The Rangoon Small Cause Court Act, 1920 
(7 of 1920) places the Small Cause Court of Rangoon on practically 
the same footing as similar Courts in the Presidency Towns. 

Registration 0! Business Hames.— The object of the Biirma Regis- 
tration of Business Names Act, 1920 (8 of 1920), is to provide a machinery/ 
for preventing the late enemies of the Empire from disguising their 
nationality and trading under false or assumed names. It is substan- 
tially based on the English* Registration of Business Names Act, 1916. 

Universities. — The University of Rangoon Act, 1920 (9 of 1920), 
provides for the establishment and incorporation of a teaching and 
residential university at Rangoon. 

' The other Acts passed in the year amended local laws. 
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II. REGULATIONS UNDER S. 71 OF THE GOVERNMENT OF 
. ^ • INDIA ACT, 1915. 

^ Regulations made— 4. 

Regulation i of 1920 validates sentences passed and acts done under 
Martial Law in parts of the North-West Frontier Province during a 
portion of the year* 191^ and indemnifies persons acting in good faith. 
Other Regulations were of minor importance. 


12. ORDINANCES UNDER S. 72 OF THE GOVERNMENT OF 
• INDIA ACT, 1915. — 

Ordinances made — ^4. 


The Treaty of Peace Ordinance No. 10^ 1920 is made to give effect 
to the provisions of art. 2 gS of the •Treaty of Peace with Germany 
pending the issue of an Order in Council applicable to India on the lines 
of the Treaty of Peace Order, 1919, which did not apply to India. 
Similarly the Treaty of Peace (Austria) Ordinance, No. 4 of' 1920, is 
designed to give temporary effect to art. 248 of the Treaty of Peace 
with Austria. It is likewise replaced by an Order in Council. 

The Rouble Note Ordinance, No. 2 of 1920, continues certain of the 
provisions of the Ordinance of 1919 on the same subject which was 
on the point of expiring. It ^provides that rouble notes in deposit at 
the Government Treasunes under the provisions of the former Ordinance 
shoidd not be withdrawn save with the permission of Government. 
It prohibits import and penalizes possession. It was repealed and 
re-enacted with slight modfecations by an Act of the Legislature a few 
months later. 

The Gold Ordinance, No. 3 of 1920, was rendered necessar}^ by large 
illicit importations of sovereigns across the land frontiers of British 
India in order to avoid their acquisition at a fixed rate of ten rupees 
under the Gold (Import) Act of 1917. The Ordinance enacts ^as a 
temporary measure that gold coins issued under the Indian Comage 
Act of 1906 should cease to be legal tender, but a period of grace^of 
21 days was allowed within which such coins might be delivered to the 
Treasury. The Ordinance was repealed by the Indian CcJinage (Amend- 
ment) Act, 36 of 1920, which declares that gold coins shouliLbe legs^l 
» tender at^thg rate of ten rupees to the sovereign. 


VI. EASTERN COLONfES. 

I. HONG-KONG. 

[ConiHbufed hy C. G. Alabaster, Esq., O.B.E.] 

• 1919. 

Ordinances passed— 23. 

Much of the legislation of the year was passed to bring the law of 
the Colony into line with the post-war legislation of the United Kingdom. 
Thus the Non-Ferrous Metal Industry Ordinance (No^ 1) is based 
on 7 & 8 Geo. V., c. 67, and The Banking Business (Prolnbited Control) 
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# 

Ordinance (No. 2) on 8 & 9 Geo. V., c. 31. dther Ordinances prescribed 
the date of the termination of the war and i^piade provision for the 
vesting of property in the Custodians of Enemy Property In Hong-K«ng 
and China (Nos. 9, ii, and 12). 

Capital Conversion. — The remarkable rise in the value df silver 
which was accentuated in the^ following year induced the directors of 
two insurance companies and a bank to obtain ’legislative sanction for 
the conversion of their silver capital into gold (Nos. 4, 5, and 6). 

The operative clauses in these Ordinances wxre'^in the following form : 

The company may at any time by special resolution convert its silver 
capital as^:5;f*M:ing at the date of the confirmation of such special rtsolu- 
tion, and such conversion shall take effect upon such special resoluibtr*^ 
being confirmed. Any such conversion may be into such form of gold 
currency and at such rate oi exchange aqd upon such terms and con- 
ditions as may be sanctioned by the special resolution effecting the 
conversion. 

Upon the filing of any such special resolution ... the Registrar 
of Companies shall issue a fresh certificate of incorjToration of thSf-wm- 
pany showing the capital of the company as affected by sucli conversion. 
Such fresh certificate shall take the place of the original certificate of 
incorporation of the company and shall be the certificate of incorpora- 
tion of the company. ^ 

Former Enemy Aliens. — By Ordinance No 16 no person who is a 
citizen or subject of a State with which His Majesty was at war during 
the year 1918 may come to or be within the Colony of Hong-Kong 
either generally or for a limited period unless he possesses a permit 
for that purpose signed by the Colonial Secretary. The Ordinance con- 
tinues in force for three years from the end of August 1919. 

Indictments. — The Indictments Ordinance (No. 17) follows 5 & 6 
Geo. V,, c. 90. ^ 

Sugar Convention. — Ordinance No. 19 repeals the Sugar Convention 
Ordinance of 1904. ^ I 

Rice. — A shortage in the staple food of the majority of the inhabitants, 
du^ to a variety of causes, led to the passing of the Rice Ordinance 
(No. 20) "^empowering the Government to seize rice — on payment of 
compensation— ?o fix standards of quality, and to fix the retail price. 

^MilitaPiftiiService. — ^The Military Service Ordinances of 1917 and 1918 
were repealed. • * , "*** 

Other Ordinances dealt with increasing the penalties for smuggling 
arms and ammunition, the protection of Marine Stores, tne Regulation 
of Places of Public Entertainment, and the establishment of a special 
residential district in one of the smaller islands of the new Territories. 


1920. • 

Ordinances passed — 17. 

No Ordinance of outstanding interest was passed in 1920. 

Ordinance No. i, the Foreign Corporations (Execution of Instruments 
under Seal), Ordinance provides that the power of attorney or other 
document of authorization of an agent of a foreign corporation need 
not be under seal unless a seal is required by the law of the State in 
which the corporation is incorporated. 
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. Volmteers. — A new Ordinance for tlie formation of a volunteer 

force became necessary^ on the disbanding of the two local forces which 
hajJ dohe service during the war (No. 2).- 
, UnlawM Societies. — ^The Societies Ordinance, igii, which required 
every s'ociety to register or to obtain special exemptionTrom registra- 
tion, having proved unnecessary, was repealed and in its place Ordinance 
No. 8 of 1920 declared? unlawful the Triad Society, all societies which 
use a Triad ritual, and all societies which have among their objects 
unlawful purposes or^ purposes incompatible with the peace and good 
order of the Colony. 

Protection of Plants. — The Plants Ordinance (No. ii)-rtn^de it law- 

W the Governor in Council to make such regulations as he shall 
^ think expedient for the purpose of protecting trees and shrubs from 
destruction, injury, or removal. An unusual feature is the provision 
that in any such regulations ^:he onus^^of proof may be thrown on the 
defendant. 

Intimidation. — The Criminal Intimidation Ordinance is adapted 
froiaj^. 503 of the Indian Penal Code and makes it an offence to threaten 
with injury to the person, reputation, or property with intent to alarm 
or to cause a person threatened to do any act which he is not legally 
bound to do or to omit to do any act which he is legally entitled to do. 

The other Ordinances of the^y^ar 1920 are without special interest. 


2. STRAITS SETTLEMENTS. 

[Contributed by A. de Mello, Esq.] 

Ordinances passed — 30. 

^Labour (No. 19). — ^This is a consokdating and amending Ordinance, 
modelled on the Labour Code (Enactment No. 6 of 1912) of the Feder- 
ated Malay States (vide Journal, vol. xiv„ Review of Legtslation, 
p. 90), but the following provisions (shown by experience to be necessary 
for the efficient working of the prior Ordinance 1882-1919) are new 

(a) S. 73 (i), which provides that every Chinese immigrant-ship 
arriving at any port in the Colony shall be visited by-m. health officer. 

(b) S. 74, which provides for the examination of Chinese j pi migraRts 
arriving;^ in ^the Colony by train. 

{c) S. 81, which enacts that, whenever any Chinese immigrant, who 
is indebted lor passage - money, etc., enters into an engagement to 
labour in the Colony, or the Federated Malay States, or such other Malay 
States as Johore, Kedah, or Trengganu, his creditor shall appear before, 
and furnish information to, the Protector of Chinese as to the particulars 
of such engagement. 

^ {d) S. 84, which imposes a penalty on the master, etc., of a Chinese 

immigrant-ship for having on board immigrants from the port of depar- 
ture in excess of the number stated in the certificate. 

{e) S. 85, which imposes a penalty on the master of a Chinese 
immigrant-sffip for not having sanitary arrangements on board for immi- 
grants in accord;|nce with the rules made by the Governor in Council. 

(/) S. 86, winch deals with stowaways on Chinese immigrant ships. 

(^) The definition of ** estate " in s, 144, which is widened to include 
any quarry, brickfield, or oil-station on which 25 or more labourers are 
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employed, and to which the provisions or any portion of the provisions 
of Part X. of the Ordinance are applied by Governor’s notification. 

(A) S. 150, which relates to the erection of “ lines labourers" 
dwellings) on an estate. ^ ' "" 

{i) S. 197, which provides that a notice-board on which .shall be 
painted the name of the estate/' etc., shall be erected by the high road 
at the main ’entrance to the estate. , 

(;) S. log, which provides that any Chinese 'immigrant, who is 
indebted for passage-money and has entered into aij engagement to labour 
in any place beyond the Colony and Federated Malay States, shall, 
before he ein^rates, appear in person before the Protector of CMnese, 
in order -rfChatne may ascertain whether the contract or agreemenOs^ 
valid, and whether the labourer fully understands and is willing 
bound by the terms of the engagement. ^ 

( 7 e) S. 210, which reprodudes almost in its entirety s. 7 of Ordinance 12 
of 1910, which had been repealed by Ordinance 16 of 1914, The 
provisions of the repealed section, which were designed for the protec- 
tion of persons engaged to take part in any exhibition or in any theat^cal, 
musical, or spectacular performance, are re-enacted oa instrfictions 
from the Secretary of State for the Colonies. 

(/) S. 252 (i) (d), which empowers the Governor in Council to make 
rules prescribing the accommodation |.nd sanity arrangements to be 
provided and maintained on board immigrant-ships bringing immigrants 
to this Colony. 

Mosquitoes, Destruction (No. 15). — Amends Ordinance No. 38 of 
1919 by providing penalties against owners and occupiers of land, 
not only for active interference with works constructed for the destruction 
of mosquitoes, but also for using their land in such a way as to allow 
such works to be damaged. It dso establishes a kind of union between 
the health officer and the Municipality or Rural Board, whose employee 
he is m fact. 

Police Force (No 20). — Except for minor amendments, this Ordi- 
nancerconsolidates several prior Ordinances be^nning from 1872 to 1914, 
dealing with the constitution, powers, duties, and discipline of the 
Pofice Fcucce. The principal amendments are as follows: 

(a) S, 2 degjs with alterations in nomenclature. 

' All members of the Police Force are classified as “Gazetted Police 
O'&cers ’""and as “ Enrolled Police Officers,"" and these latter sre again 
subdivided into “Superior Police Officers,"" “ Subordinate^ Police Offi- 
cers/" and “ Constables. "" % 

(5) Under S. 7 (2) the members of the Railway Police Force of the 
Federated Malay States, while on duty in the Colony, are placed in the 
same position as the members of the Police Force of the Colony. 

{c) S, 13 prohibits the attachment or the taking in execution of the 
pay or the person of a Subordinate Police Officer or Constable for deb^ 
(d) S. 20 permits an Enrolled Police Officer, on the expir}? of Ms 
first period of service, to continue in the force on a contract of service 
from month to month. Hitfierto, such officer had to bind Mmself for 
definite periods. 

{e) S. 26 (2) authorizes the additional punishments of compulsory 
drills or fatigue duties in the case of constables guilty of various breaches 
of police duties. 

{/) Part IV. (ss. 30-40 inclusive) is new, and provides for the creation 
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of a Volunteer Police R«erve for service in each Settlement of the 
Colony. The service is to%e purely voluntary, and any British subject 
other ttian atmemberof the Army or Navy or Defence Force may 
voMnteer for service. 

Provision is made under s. 36 for calling out for service in case of 
actual or apprehended riot or invasion. ^ 

* S. 37 authorizes the grant of pensions or gratuities iTot exceeding 
$2,000 to reservists* disabled on service, and to widows and families of 
those killed on servic^. ' 

Under s. 38 officers and members of the Police Reserve, when called 
out for active service, are given the same powers, rights, and immunities 
as mtoibers of the Police Force. 

S. 50 provides for the grant of gratuities or other relief to de- 
'^pendents of Enrolled Polj.ce Officers. Hitherto there had been no legal 
authority for such a grant ta dependents t)f such officers killed in the 
discharge of their duties. 

{h) S. 52, following the Pensions Ordinance, 1887, prohibits the 
assignment of pensions, and provides for termination thereof on bank- 
rupl^or coi^viction on a criminal charge. 

{i) S. 57 legalizes the issue of necessary departmental and routine 
orders by the Inspector-General or a Chief Police Officer, the former . 
being allowed to promulgate orders for the whole Colony, while the orders 
issued by the latter have only local application to each Settlement of 
the Colony. 

Schools Eegistration (No. 21). — The Education Department of the 
Government had hitherto exercised control and supervision over Govern- 
ment Schools, and such schools as received aid from Government. 
Other schools, however, were entirely independent of Government 
control. This was found an unsatisfactory state of affairs, and this 
Ordinance, based on similar law in the Colony of Hong-Kong, gives 
the Education Department legal control over all schools, and enforces 
registration of all schools of 15 or more pupils and of all teachers employed 
in them. It is hoped thus to ensure that the education of future citizens 
is conducted by suitable persons on suitable lines. 

The Director of Education is empowered, subject to appeal to the 
Chief Secretary, to close any school which does not gomply with its 
requirements, and any school which is not necessary for educational 
p urposes. ^ ^ 

The CroVfemor in Council may make grants-in-aid to Schools (s. 20). 

A similar Enactment (No. 27) has been passed for the Federated Malay 
States. ^ 

^ 3. FEDERATED MALAY STATES. 

[Contributed by A. de Mello, Esq.] 

Enactments passed — ^32. 

BMhs and Deaths Registeation (No. ^13) amends the prior law 
so as to prevent errors and inaccuracies in the records of the Uat cwtl 
by dividing each of the four States (Selangor, Perak, Negri Sembilan, 
and Pahang) into such number of registration areas as their respective 
Residents consider necessary (s. 3). Each registration area is placed 
in charge of a Registrar and Deputy Registrar appointed for the purpose. 
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whose business is to see that all births aT«d deaths in their area are 
reported and correctly registered. There is^ too a Registrar-General for 
the whole of the Federated Malay States, and stich numbir of Registrars 
and Deputy Registrars in each State *as may be necessafy. ^ 

The registers may be searched at any time, and certified , copies of 
entries will be pnma facie evi^dence in all Courts of the dates and facts 
set forth therein (s. id). 

The Enactment sets out the persons on whom fhe duty of reporting 
is cast (s. 12), and provides penalties for failure ip report (ss. 13, 19, 20, 
and 21). Provision is also made for post-registrations and rectifications 
of errors (s. 23). 

Cust^CUs ^0. 31) re-enacts as a Federal enactment the Various ^ 
State Enactments, beginning from 1898, relating to customs d«fttes ; 
and, except in matters of detail, reproduces tjie prior law. The pow^ef^ 
to fix duties and to make Yules, hitherto vested in the Resident (the 
Chief Executive Officer) attached to each individual State, with the 
approval of the Chief Secretary to Government, is now transferred to the 
latter functionary alone. 

The superintendence and management of alf matters relsiitijig to 
customs throughout the Federated Malay States are conferred on the 
Commissioner of Customs, subject to the direction and control of the 
Chief Secretary. 

Schools, Registration (No. 27). — ^^Tfijs is a replica of the Straits 
Settlements Ordinance (No. 21 of 1920), and unifies the system of regis-**^ 
tration of educational establishments for the whole of Malaya {vide 
supra, p. 144). 

Minor Ofences (No. 25) re-enacts, with amendments, the State 
laws relating to small offences beginning from 1898, and incorporates 
a number of the provisions contained in the Minor Offences Ordinance 
No. 13 of 1906 of the Straits Settlements. It provides increased protec- 
tion for traffic on the public roads, and a summary remedy for damage 
caused by animals straying on public or private property. It provides 
for the licensing of second-hand dealers and pedlars, and prohibits the 
unauthorized use of uniforms and of Government survey-marks, and 
repeals j^e State Enactments (beginning from 1894) relating to these 
matters. ^ 

Police Force (No. 22) consolidates, like the analogous Ordinance 
i?Io 20 01*1920 of the Straits Settlements {vide supra, p. 143)^, into one ^ 
Federal enactment the State laws, beginning from 1897, relating to^ tKe*^ 
constitution of the Police Force, and the granting of pei^^ions to Asiatic 
members thereof. In ^addition to alterations of detail, corresponding 
to those of the Straits Settlements Ordinance, it legalizes the position 
of persons appointed for police duties by a Government Department 
(s. 26), and removes dismissal and confinement in prison from the list of 
punishments which may be inflicted by the officer authorized to tw 
offences committed by members of the Police Force (ss. 30 to 33). It 
provides for the granting of* pensions, gratuities, or other allowances 
to the dependents of Asiatic members of the Force (s. 37), and increases 
the jurisdiction of a Chief l^olice Officer from $100 to $50^1 ^ 1 ^® latter 
being the limit prevailing in the Straits Settlements for the administra- 
tion of the moveable property of intestates taken charge of by him for 
the purpose of safe custody (s. 40). 

Probate and Admimstration (No. 4). —Enactment No. 14 of 1918 
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having constituted one Supi^eme Court for the whole Federation, the State 
laws of 1904 providing for g'rant of Probate and Letters of Administra- 
tion were necessary to* be replaced by a Federal measure. Hence 
thi^' new Enactment, which, besides reproducing prior Enactments of 
the States in Federal form, and in terms rendering Probate and Letters 
of Administration operative throughout^ the Federation, contains the 
*■ following new featmes ^ 

S. 27 provides for allowing to executors and administrators a com- 
mission, which may pei^iaps tend to overcome a ifot uncommon reluctance 
to assume the burden of the of&ce. 

Ss. 28 to 3^ (c. 3) supersede the prior State Enactments (of 1905) 
^relating to Official Administrators, the duties incidental to wtf ch post 
*are^oposed to be combined with those of another new executive 
department. t 

S. 82 exempts Official Administrators alid Trustees from the obliga- 
tion to give security, a matter which has often created difficulty in the 
past. 

151 to 156 (cv 15) provide for resealing Probates or Letters of 
Adimilfetration granted under a State law, so as to render them opera- 
tive throughout the Federation. 

Ss. 157 to 171 (c. 16) provide for reseaiing Probates or Letters 

of Administration granted in tlje Straits Settlements or (subject to 

_ reciprocity being assured) in the United Kingdom, or any British Pos- 
session. 

Trustees (No. 19) enacts, with the necessary modifications, the 
Trustee Ordinance No. 28 of 1914 of the Straits Settlements (vide Review 
of Legislation, p. 63 in Journal, vol. xvi.), which again was modelled 
on the Trustee Act, 1893, of the United Kingdom. The Enactment 

mitigates the terrors of the office of trustee, by laying down rules for his 

guidance in the execution of the trust. Jt sets out the class of investments 
in which he may place trust funds (s. 3), and protects him against charges 
of breach of trust for loss incurred in lawful investments, if he acts with 
prudence and caution (ss. 6 and 7). It provides for the appointment 
of new trustees (s. 8) and the retirement of trustees (s. 9), and lays down 
provisions for the guidance of a trustee for sale (ss. ii and. 12). Tt 
authorizes a trustee to appoint solicitors and banker^ to assist Mm 
(s. 13), and provides for the conduct of the business of a trust (ss. 
^^o 22). e ^ 

*1 Part III of the Enactment (ss. 23 to 40) empowers the Court to 
appoint trustees when necessary, and provides for vesting the trust 
property in them. 

Lastly, any trustee may apply to the Court for advice (s. 40), and 
thereby escape responsibility if he acts honestly. 

Waters (No. 9). — Damage had frequently been caused by obstruction 
eg: diversion of, or other interference with, rivers and streams, river- 
beds had been encroached upon for building sites, and those whose 
agricultural or other operations necessitated the introduction or elabora- 
tion of drainage systems had not always been liable to contribute to 
tlie rest of the establishment and maintenance of such systems. 

This Enactment remedies these evils, by preventing unauthorized 
interference with rivers and streams and imposing on those responsible 
for any such interference the cost of remedying it, provides for the 
restriction of building operations in immediate proximity to rivers, and 
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consolidates and amends the State laws hitl^rto in existence by regu- 
lating the constitution of drainage areas ?and irrigatiqn areas and 
imposing rates in respect thereof. . 

4. iijaiAiitius. 

[Contributed, by E. Koenig, Esq., Procureur-General.] 

During the session 1920 fifty~nine Ordinances were passed by the 
! ^ Council of Government and assented to by the Governor^ of which the 
i * followin^^are "the most important or otherwise require special notice : 
i The Slaughtering of Cattle Restriction Amendment) Ordin^ce, 

1920 (No. i), which empowers officers of police and sanitary officers td^ 

I prosecute for all offences against the Regufations made under the 
I Slaughtering of Cattle Restriction Ordinance, 1918. 

The Customs Tariff (Amendment) Ordinance, 1920 (No. 2), which 
■; increases by 2 cents of a rupee per 100 kilos the e>;port duty on sqgar, 
the produce of the Colony, and the sum thus obtained bei»g appged for 
j the purpose of destroying the pest known as Phyialus Smithi. 

V The Companies (Amendment) Ordinance, 1920 (No. 3), which pro- 

vides for the issue, transfer, and giyjng in pledge of debentures by 
companies registered in the Colony. , ^ 

The Stray Dogs Destruction Ordinance, 1920 (No. 5), which provides 
• for the seizure and eventual destruction of stray dogs, the large number 
1 of which would constitute a grave danger in case rabies were introduced 
‘ into the Colony. 

; The Treaty of Peace Ordinance, 1920 (No. 8), which adapts to the 

I circumstances of the Colony the provisions of the Treaty of Peace Order, 
1919. 

The Pension Law (Amendment) Ordinance, 1920 (No. 10), which 
makes service in Mauritius continuous with service in any of the colonies 
mentioned m the schedule, for pension purjgoses. 

The Stamps (Amendment) Ordinance, 1920 (No. 17), which raises 
stamp duties from 15 cents and above by about 50 per cent., stamp 
duties levied foi; postal purposes being excepted. 

The Registration (Amendment) Ordinance, 1920 (No. 18), article 2 
01 which raises certain registration duties from I per cent, to 1 4)er cent.^ 
Article 3 imposes a uniform proportional duty of 2 per cent, on the several 
Acts set forth in article 69, paragraph VII of the Arrete 16 Frimaire, 
Year XII, instead of t^ie decreasing rate imposed by article i, para- 
graph (ii), of Ordinance No. 26 of 1852. Article 4 removes the exemption 
granted to the sales of merchandises described in article 14 of Ordinance 
No. 3 of 1838. Article 5 raises from 50 cents to i rupee per 1,000 rupees 
the duty for transcribing deeds of sale or transfer of property, thereby 
assimilating it to the duty for inscribing privileged or mortgaged claims 
fixed in the same schedule at i rupee per 1,000 rupees. 

The Tobacco (Amendment) Ordinance, 1920 (No. 20), which em- 
powers the Governor to remit the tax provided by Orffinance No. 19 of 
1890, with a view to the encouragement of the cultivation of tobacco. 

The Profiteering Ordinance, 1920 (No. 22), which reproduces the 
provisions of the Profiteering Act, 1919, with certain modifications. 

The Customs Consolidated Tariff (Amendment) (No. 3) Ordinance. 
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1920 (No. 24), which has heen introduced in view of the frequent changes 
in the rate of exchange, in order to dispense with the necessity of 
having. recoAse to th% Council of Government whenever such rate has 
to 4 )e altered^ * 


The^ Sanitation (Amendment) Ordinance, 1920 (No. 29), which gives 
a right* of appeal against the orders issued by the Sanitary Authority 
under article 3 of the Sanitation Consolidating Ordinance, 1900. 

The Paper Curfency (Amendment) Ordinance, 1920 (No. 30), which 
allows the introduction into th,e Colony of Indian Currency Notes 

The Mauritius Sugar Syndicate Ordinance, 1920 (No. 31), which 
facilitates the sale of the sugars of the 1920-21 crop to the Sugar 
Comfhission. * ^ ‘ 

^he District Court (Criminal Jurisdiction) Amendment Ordinance, 
^1920 (No. 33), which brings the offences of '' defamation '' and of '' inde- 
cent assault,"' which are generally of a tHvial nature, within the juris- 
diction of a magistrate sitting alone.’^ 

The Contracts of Service (Rodrigues) Ordinance, 1920 (Nol 35), 
which empowers the magistrate of Rodrigues to pass contracts of service 
toTJe^erforiged in Ty^auritius. 

The Merchant Shipping (Amendment) Ordinance, 1920 (No. 40), 
which was introduced for the purpose of recognizing the certificates of 
competency of masters and mates, issued in Seychelles. 

The Sale of Bread Ordinance, 1920 (No. 43), which empowers the 
Receiver-General to make regulations applicable to the whole Colony 
except the town of Port Louis, to control the sale of bread. 

The Mauritius Stock Breeders’ Association Incorporation Ordinance, 
1920 (No. 44), which empowers the Governor to issue, under Ordinance 
No. 22 of i%4, a Charter of Incorporation to the society, '' The Mauritius 
Stock Breeders’ Association,” formed to promote the improvement of 
the industry of raising live-stock. 

The Treaty of Peace (Austria) Ordinance, 1920 (No. 46), which 
adapts to the circumstances of the Colony the provisions of the Treaty 
of Peace (Austria) Order, 1920. ' ^ • 

The Treaty of Peace (Bulgaria) Ordinance, 1920 (No. 47), which 
adapts to the circumstances of the Colony the provisions of Jhe Treaty 
of Peace (Bulgaria) Order, 1920. ^ 

The Stamps (Amendment No. 3) Ordinance, 1920 (No. 49), which 
applies the item of the Stamp Ordinance (No. 2 of 1869) pfoviding for 
"^the Stamp Outy to be levied on passports, to the Certificates of Identity 
issued in lieu passports to those foreigners, principally Chinese people, 
whose country of origin is not locally represented by a Consul. 

The Profiteering (Additional Powers) (Amendment) Ordinance, 1920 
(No. 52), articles 2 and 3 of which amend Ordinance No. 22 of 1920 : 
article 2 by enabling the Local Committee to disregard the fact of succes- 
sive sales when the consequence of such successive sales has been an 
%ndue inflation of price ; article 3 by making it an offence on the part 
of a person against whom a complaint has been lodged to refuse to 
sell to the complainant or to certain other person connected with the 
complaint. 

The other articles deal with unreasonable rents, to the investigation 
and control of which the jurisdiction of the Local Committee is extended. 

Those provisions are mainly borrowed from the Increase of Rent 
and Mortgage Interests (War Restrictions) Act, 1915 (5 & 6 Geo. V., 
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c. 97) and from a South African Bill entitled the Rents Act, 1920, 
published in The Umon Gazette Exiraordina-p of March 3©, 1920. 

The District Courts (Civil Jurisdictioil) Amendmetit Ordinance, 
1920 (No. 55), the District Court (CTiminal Jurisdictiori) Amendr»ent 
(No. 3) Ordinance, 1920, (No. 56), and the Ushers’ Fees Ordinance, 
1920 (No. 57), which raises by about 30 per cent, the tariff of fees 
payable to ushers.' 

The Maintenance Orders (Facilities for Ehfortement) Ordinance, 
1920 (No. 25), which reproduces the provisions of fhe Maintenance 
Orders (Facilities for Enforcement) Act, 1920. ’ 


5. CEYLON. 

[Contributed by L. MAAi^TENgz, Esq., 'District Judge, Colombo.] 
Ordinances passed — 24. 

The majority of the ordinances passed merely introduced amedfiments 
of an unimportant character. 

Education. — ^The Education Ordinance (No. i). The object of the 
Ordinance is to make better provisioUj^ for Education and to revise and 
consolidate the ordinances dealing with Eiducation. 

Hitherto there was no special legislation dealing with the Department 
of Education, although in the repealed Education Ordinances references 
are made to the Director of Education and to certain powers conferred 
on him. 

Part I of the Ordinance contains the provisions which deal with the 
statutory establishment of the Department of Education, at the head of 
which is placed the Director of Education. 

Part 2 deals with the constitution and work of the Board of Education. 
The Board is composed of not less than i6 and not more than 20 members 
nominated by the Governor, of whom the Director and Assistant Director 
of Education and two unofficial members of the Legislative Council are 
to*be four-^ 

The Board ^ay make regulations dealing with (i) Elementary and 
Secondary Education, (2) Training of Teachers, (3) Intermediate and 
Night Schools. . • 

Part 3. — ^By s. 13 no applicant is to be refused admission into an 
assisted school on account of religion, nationality, race, cas^e, or language. 

S. 15 provides that attendance at, or abstention from, any religious 
observance is not to be made a condition of admission' to any such school. 

Part 4 provides for local committees whicli are to assist the 
central authority in working the Educational System. 

Part 5 deals with Estate Schools. n 

Part 6 contains general provisions. ^ 

Part 7 deals with finance. 

HMwives. — ^The Midwives^Ordinance (No. 2) is modelled on the Md- 
wives Act of 1902, but does not go quite so far. 

S. 2 provides that the Council of the Ceylon Medical College and one 
other person to be appointed by the Governor shall form a Board to be 
called the Ceylon Midwives Board with power to frame regulations 
(i) regulating the conditions of admission to the register of midwives ; 
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{ 2 ] for supervising and restricting within due limits the practice of 
midwives, ^ | 

S. 4^provi&es for a n^gister of midwives being kept by the Registrar of 
thewCeyion Meliical College. ^ 

S. 7. provides that no woman shall be entitled to recover any charges 
in any Court of Law for services rendered by her as midwife unless she is 
^ registered as such. ^ \ 

S. 8 empowers lihe *Govemor to prohibit unregistered women from 
practising as midwives in specified areas. ^ 

Firearms. — ^The Firearms Amendment Ordinance (No. 6). It has 
been found that there is difficulty under the Firearms Ordinance, 1916,^ in 
• ^ exempting articles which are technically guns but whith ii^properly 
usaWo not fall within the intention of the Ordinance. An instance of 
"^his is the ‘‘ Humane Kffler '' for slaughtering cattle. The amendment 
allows of such articles being exempted. It cdso makes it possible to grant 
special exemptions in the case of ordinary guns. 

Peace. — ^The Treaty of Peace (Enforcement) Ordinance (No. 7) makes 
certain modifications in the Order in Council for the purpose of adapting 
its^oirisionsj:o the circumstance of this Colony. 

Local Governments. — ^The Local Government Ordinance (No. ii) 
follows the lines laid down in the report of the Local Government Com- 
mission. 

The new bodies are vested wittf extensive powers over public thorough- 
"fares, public health, public sernces, and general local wants and interests. 

With a view to securing uniformity and efficiency of work s. 5 provides 
for the creation of a Local Government Board to supervise the numerous 
local authorities. 

The general duties of the Board may be gathered from s. 6 of the 
Ordinance. 

The Ordinance deals with local government in all except municipal 
areas. 

The District Councils created by the Ordinance are of tiiree kinds : 

(1) Urban District Councils. 

(2) General District Couifcils. 

(3) Rural District Councils. , . . . "" 

The areas brought within the administrative units of these several 

bodies correspond to the larger towns other than municipalities, to the 
smaller towns connected by business or association with Sie countfy 
‘^around, andl^to the rural districts respectively. 

In the are^ of the Urban and District Councils two-thirds of the 
members are to be elected members (s. ii). 

Part 4 sets out the powers and duties of the I)istrict Councils. 

C. I, ss, 43 and 43 specify the property to be vested in a District 
^ Council. 

The powers of a District Council in regard to : 

(i) Thoroughfares is set out in c. 2. 

{2) ^Public Health in c. 3, 

(3) Public Services in c. 4, 

Part 4 deals with the power of the Councils to make by-laws. 

Part 6 sets out the sources from which the incomes of the District 
Councils are to be derived. 

Vehicles. — The Vehicles (Amendment) Ordinance (No. 13 of 1920). 
This Ordinance was introduced at the request of the Ceylon Society foi; 
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[Contributed by C. F. C Macaskie, Esq.] 

During the year 1920 four Ordinaiices only were promulgated^i 
Three of these Ordinances may be classified as war or post-war measures, 
namely * 

The Passport Ordinance (Ord. i of 1920), which gives power to the 
Governor to make rules prohibiting any person from entering or leaving 
the State without a passport. 

The War Emergency (Amendment) Ordinance (Ord. 2 of 1920), 
which enables the Governor to eKtend for a further period the powers 
conferred on him by the War Emergency Ordinance, 1917 (which Enact- 
ment ceased to have effect six months after the termination of the war), 
if the^'statd of emergency therein contemplated shall still exist or shall 
appear likely to recur. This measure was rendered necessary by the 
serious net shortage. 

The Treaty ^f Peace Order Ordinance (Ord, 3 of 1920), which adopts 
the provisions of the Treaty of Peace Orders in Council, regulating the 
establishment of local Clearing Offices. • •• 

The fourth Ordinance of the year was : 

The Machinery Ordinance (Ord. 4 of 1920), which j^ovides for the 
appointment of inspecterrs of machinery and the examination of engineers 
and drivers. This Ordinance prohibits the working of machinery unless 
certified as fit and except by qualified persons, l^o child under sixteen 
years old may be employed on any service involving management of 
or attendance on or proximity to machinery in motion. t 

' % f 

VII. WEST AFRICA. 
i/gOLD COAST. 

[Contributed by W. H. Wilkinson, Esq,] 

During the year 1920 thirty-two Ordinances were passed by the 
Legislative Council, of which the following are those of more general 
interest : 
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the prevention of cruelty to animals. It was "^oxmd that anipials are used 
for drawing vehicles which were not passed !by the prope"'' authority or 
which had become unfit for the purpose. The Ordinance^ introrfuce^, an 
amendment by which rules could be made for marking from time to^ time 
on the hoof or otherwise such animals as are to be used, and as afe in the 
opinion of the proper authority ffit, to draw vehicles, and for the oblitera- 
tion of any such marks in the case of animals ceasing in the opinion of 
the proper authority, or qf a convicting court, to be fit to draw vehicles. 

Buffaloes — ^The Buffaloes Protection Ordin^?nce (No. 17), 1920. 
Buffaloes are largely used in the Island for agricultural purposes, and 
the obj^t of ,^he Ordinance is to restrict and if necessary prohiMt the 
slaughtS^ of buffaloes. ^ ^ 

The Governor in Executive Council is empowered to make rules m 

(a) Prohibiting the slaughter of buffaloes e:M»cept on the permit of the 

local authority. ’ 

(b) Prohibiting the removal of buffaloes or the transport of buffalo 
meat from one area to another, except on the permit of the local authority. 

6 . THE STATE OF NORTH BORNEO. ' 
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Treaties ^ Peace. — T|e Treaty of Peace (Germany) Ordinance, 
1920 (No. 2)^ defines ^ndf- provides the requisite modifications under 
whidi tne Trenty of Peace Order, 1919, shall apply to the Gold Coast 
Coloi^., The Royal Order in Council which deals with questions con- 
nected with enemy properties, contracts, debts, and the like, applies 
of its own force to this Colony ; but it provides that in its application 
it shall be applied ^bj^ct to such statutory modifications as the parti- 
^ cular laws of the Colony may render necessary.^ 

Motors. — The Motor Traffic Amendment Ordinance, 1920 (No. 12), 
amends s. ii of the principal Ordinance by reintroducing the principle 
that before a person can obtain a driving licence he mu^t pasipa satis- 
factory test in motor driving. Under s. 7 of the Ordinance a reservation 

made in favour of holders of driving licences issued under the existing 
law. ' ^ « 

Customs, — ^The Customs Tariff Sebond Further Amendment Ordi- 
nance, 1920 (No. 13), was passed in order to remove the duty now 
chargeable on certain classes of necessary food-stuffs imported into the 
Cofcny^ the result of which should be a reduction in the sale prices of 
these food-stuffs. The strain of increased prices which everyone has 
felt led to this measure being taken to alleviate, to scSme extent, that 
strain. 

Imports and Exports. — ^The Ifhports and Exports Restriction Ordi- 
■■liance, 1920" (No. 15), is designedly of a temporary nature; and 
its purport is to empower the Governor to impose restrictions on the 
importation and exportation of animals and articles the importation 
or exportation of which the exigencies of the existing and anticipated 
post-war conditions render or may render dangerous or undesirable. 

This Ordinance is intended to place on a regular footing the post- 
war exercise of the powers therein referred to which up to the present 
have or could have been exercised under the authority of emergency 
war measures. 

Laws. — ^The Revised Edition of the Laws Ordinance, 1920 (N.o, 16), 
empowers the Attorney-Geit^ral (the Hon. D, Kingdon) to compile 
a new and revised edition of the Gold Coast Laws, which h^s become 
necessary as there has been no new edition published now for over ten 
years. The Ordinance is in the usual form of such Ordinances and 
is in accordance with the most precedents. The last Ordirsmce of tife 
Tolony of similar purport was the Reprint of Statutes Ordinance, 1909 
(No. 16 of igoip). 

Post Office. — The Post Office (Charlatanic^Uses) Ordinance, 1920 
(No, 21), was passed in order to prevent the circulation of charia- 
tanic advertisements and matter of a kind commonly met with in this 
Colony, and to provide for their detention and destruction by the postal 
authorities. 

• Such advertisements not infrequently induce natives to waste their 
money, *and are also in some instances of a morally injurious nature, 
and it is for these reasons that it is thought desirable to repress such 
pernicious activities. 

denstis.^ — ^The Census Ordinance, 1920 (No. 3), was passed at the 
pleasure of His Majesty that a census of the British Empire be taken 
in the year 1921. It gives Government the powers necessary for taking 
the census in 1921. 

Gratuities. — The West African Officers Compassionate Gratuity 
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Ordinance, 1920 (iSlo. 25), was passed^in orde^^to systemati^p the policy 
of granting compassionate gratuities to th/ d^pendcntl of deceased 
native officials. Such gratuities have ^frequently been granted m ^he 
past, each case being judged on its ments, and the practice of graiiting 
them is an increasing one. The Ordinance formulates a scheme whereby 
a gratuity proportionate to his length of service and final salary should 
become payable to the dependents of a deceased naliive official on his 
death while still in the si^vice. 

Ourrency.^ — The Mixed Metal Currency Ordinance, 1920 (No. 26), 
extends the provisions of the Currency Ofiences Ordinance, 1918 (No. 39), 
as ^meq^ed the Currency Offences Amendment Ordinance, *1920 
(N0.7), to mixed metal currency, and was passed in order to safeguard 
the depreciation which has now been put into circulation. 

Electricity Supply. — The Electricity Supply Ordinance, 1920 (No. 27), 
was passed in order to make provision for the supply by private enter- 
prise of electricity for lighting and other purposes, and the general scheme 
of the Ordinance follows that of the Proprietary Railways Ordinance, 
1907, though parts of it have been adapted from various English and 
other sources. ^ 

Spirituous Liauors. — The Second Spirituous Liquors Ordinance 
(No 31) repeals and re-enacts the Spirituous Liquors Ordinance No. 5 
of 1920, the main purport of which was'^to make provision for the better 
effectuation with respect to this Colony "'of the international African^ 
Liqudr Traffic Convention of September 10, 1919. 


(i) Ashanti. 

During the year 1920 nineteen Ordinances were enacted with respect 
; to Ashanti. Several of these wer<^ enacted for the purpose of applying 
* to Ashanti various Ordinances of the Gold Coast Colony. 

Probate and Administration. — ^The Probates (British and Colonial) 
Recogn^ion '•Ordinance (No. 6) provides for^the Recognition in Ashanti 
of Probate and Letters of Administration granted in the United Kingdom 
or fn a British Possession or Protectorate or in a British Court in a 
foreign country. ^ 

^Laws. — ^The Revised Edition of the Laws Ordinance, 1920 (No. 8). 
The general'^urport of this Ordinance is similar to that of the Gold^ 
Coast No. 16 of 1920. 

Judicature. — ^The Judicature Amendment Ordinance, 2920 (No. 19), 
adds a proviso to s. 4 otthe principal Ordinance to enable the Circuit 
Judge to deal with Divorce and Matrimonial Causes in Ashanti. 

(ii) Northern Territories. ^ 

During the year 1920 twelve Ordinances were enacted with i^s|)ect 
to the Protectorate. Several of these were enacted for the purpose 
of applying to the Protectorate various Ordinances of the Gold Coast. 

Afiart from these, Ordinance No. 5 of 1920, namely, the Revised 
Edition of the Laws of the Protectorate, seems to deserve mentioning, 
the purport of which is similar to that of the Ordinances of the Gold 
' Coast Colony and of Ashanti, No, 16 of 1920 and No. 8 of 1920 
i respectively. 
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I 2. NIGERIA. 

\Coninbtitea^hy E.^ Gardiner Smith, Esq.] 

X: ^ - Ordinances passed — 29. 

, Surveyors. — The prohibition of surv.eyors from surveying property 
in which they are interested, introduced by No. ^3 of 1918/ aroused a 
storm of protest, and was repealed in No. i (Survey Amendment). 

Letter Writers. — ^The licensing of letter wrifers has been tried (No. 5 
. of 1910 of Southern Nigeria), and given up (No. 24 of 1915). Restrictions 
on their charges, on the other hand, after having been abolished (No^ 24 
of 1^15), have been reintroduced (No. 3, Illiterates Protectior^Amend- 
meia^). 

^ Railways.' — ^To deter native blacksmiths from drawing their supplies 

of iron from the railway line clauses ^hav£ been borrowed from the law 
protecting telegraph lines (No. 60 of 1916, s. 17). Villages are made 
responsible for arresting offenders and reporting damage, under penalty 
collective fine.^ (No. 5, Railways.) 

Shfpping.-«rDuring the war the law was altered to enable coasting 
steamers to ply with only one certificated engineer -on board.^ This 
relaxation was abolished somewhat prematurely in 1917/ and had to be 
restored this year (No. 9 — Slipping and Navigation (Amendment)) 
owing to the continued scarqty of engineers. 

Mining. — ^To prevent the locking-up of valuable land by holders of 
exclusive prospecting licences, who could not or would not go to the 
expense of mining, but were able to exclude others, the Minerals Ordinance 
(No. 10 of 1916, s. II (3)) provided that a former licensee should not be 
granted a fresh licence for any part of his old area. This has been 
, modified by allowing him to get a second licence after a year's interval. 
(No. II, Minerals (Amendment.)) 

Customs Duties. — No. 12 (Customs (Amendment)) enables the 
Customs authorities to permit entries of dutiable exports to be passed 
after shipment. - 

Pl^ue. — ^No. 13 (Quarantine (Amendment)) authorizes regulations 
to prevent the introduction of plague from any place, wh^her for^the 
time being infected or not. ^ 

Currency. — ^The shortage of silver had forced Government to intro- 
^duce 311 ^oy coinage The opportunity was taken to coTiify the laws 
forbidding ^discounting, etc., of currency (Nos. i and 25 of 1919) ^ and 
to extend the^e to the new coinage. (No. 14, Currency Offences.) 

Wills. — By s. 22 of No. 12 of 1915 (Land Registration) a will affecting 
Crown Land^ was declared to be void if it was not registered within 
twelve montlis of the death of the testator. This provision was derived 
from Proclamation No. 1 of 1912 of Northern Nigeria. In practice it 
^was found that natives rarely if ever registered a will within the pre- 
scribe^ time. The result was a vast deal of involuntary intestacy of 
which the interested parties were blissfully ignorant. By No. 15 (Land 
Registration (Amendment)) wills were taken out of the Ordinance, and 
this was made retrospective to the date when the Ordinance came into 
operation. 

^ See Journal {Jum 1920), p. 149, 

. 3 24o. 9 of 1916, Rcvuw of Legislation , 1918, 

. ® No. 47 of 1917, Review of LegtslaUon, 1919. 

^ See Review of Legislation, 1921. 
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[Contributed by Michael F. ?J. McDonnell, Fbq.] <r 

* 

1918. 

' Ordinances passed — 19. 

Prisoners’ Removal. — ^No. i empowers the Governor by Order to 
remove a prisoner from any prison in the CoIony'»to any prison in the 
Protectorate, but provides that prisoners who are not natives of the 
Protectorate shall on completion of their sentence be released i^ the 
Colony. ♦The reason for this Enactment is to be found in the con^sted 
state of the prisons in the Colony. ^ 

Motor Traffic, — No. 4 is modelled on the, Ordinance of Nigeria. 

S. 5 (5) saves the existing wheel ta»xes in foVce in the Colony. 

Straying of Animals. — No. 5. The need for this arises from the same 
cause as has led to the passing of the last Ordinance. Until the advent 
of the internal combustion engine wheeled traffic other than an occasioiml 
rickshaw was unknown in this tsetse-ridden Colony. ^ 

S. 3 (3) is aimed at mitigating any hardship which might othenvise 
be felt to be imposed on owners of animals enjoying no private grazing 
facilities who, time out of mind, have made the highways their pastures. 

By s. 5 power is conferred upon the Governor to extend the provisions^'****'*^ 
of the Ordinance to the Protectorate. 

Vaccination. — No. ii serves to repeal and replace wifn amplifications 
an Ordinance of 1907. 

Protectorate Administration. — No. 12 enables the Governor, if he 
so desires, to appoint a Commissioner to inquire with the assistance 
of one or more native assessors into the question hi the deposition of 
a chief alleged to be unfit for his ^position, or the fining by the District 

Commissioner of a chief who has acted in a manner '' subversive of the 

interests of good government.'' 

Sherbro ’Administration. — No. 13 applies similar provisions to that 
part of the Colony which is administered as Protectorate. 

""Tribal Mministration. — No. 14 enables the Governor to appoint 
a Commission o"^ Inquiry to report in the event of a dispute as to the 
pj^oper person to be the Headman or Ruler of a native tribe in Freetown. 

House Tax. — No. 19. This Ordinancfe serves to consolidate and» 
amend the law. Eight Ordinances are repealed by s. 25. The chief 
amendments serve to reduce the number of House Ta:^ Districts, to 
entrust the assessment and collection of the tax to advisory boards in 
each District, and to provide for the sale of a defaulter’s real property 
without the delay of two years which was necessary in the past, and to 
permit of the destruction of a house if it cannot be sold and is unfit for 
habitation, ’ 




1919. 

Ordiijances passed — 9. 

BomesticAnImals.— No. i provides for the control of import of cats 
and .dogs in view of the recent recrudescence of rabies in Europe. 

Liauor Importation.— No. 3. This Ordinance absolutely prohibits 
the importation of trade spirits and imposes large restrictions on the 
import of other spirits. 

IX 
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Palm K|^.nels Export Buty.— No 4 imposes an export duty of £2 
a ton on ain^alm kernels-| -practically the sole article of native produce 
— exported f:^Cm the t^oloAy or ^Protectorate — subject to a preferential 
rel^e^ of the whole duty in the event of the port of destination being 
a place in the British Dominions or a British Protectorate 

Former Enemy Aliens. — ^No 5 serves to control the ^ntry into the 
Colony or Proteck)ra1>e f of the persons concerned on lines similar to 
those of s. 10 of the Aliens Restriction Amendment Act, 1919 (9 & 10 
Geo. V., c. 92). ^ 

Detention 0! Musa Moiloh, Ex-King 0! Fulladu. — ^No. 6 serves to 
provide for the control of a banished malefactor, from i^e neighbouring 
Cology of the Gambia, whose partiality for slavery called foi'^suppres- 
^sion, and is similar in its provisions to those enacted in the case of many 
political prisoners in the past, notably ^in that of King Prempeh of 
Ashanti. # 


1920. 

m Ordinances passed — 27. 

Palm Kernels Export Duty. — ^No. i. This serves merely to amend 
the bond to be given as a guarantee of export to British territory or a 
British Protectorate as prescribed in No. 4 of 1919. 

Deportation 0! Aliens. — ^No. T. Under this power is given to the 
Governor to make an order oT expulsion from the Colony or Protectorate 
in respect of any person not of British nationality and to expel from the 
Colony any native as defined in the Ptotectorate Ordinance (No. 33 
of 1901)1 

Magfetrates’ Courts. — ^No. 3 provides for the appointment when 
necessary of Assistant Magistrates. 

Protectorate. — ^No. 4 empow’ers the Governor to divide the Protec- 
torate, not as heretofore merely into'' Districts, but into Provinces, the 
components of which shall be several Districts. 

Opium. — No. 5. The cultivation of hemp for purposes of consump- 
tion having been proved ter exist in this Colony and Protectorate, this 
Ordinance was passed to put a stop to the practice. ^ 

Summary Conviction Offences. — No. 7. This enactment is based 
on s. 24 of the Metropolitan Police Courts Act, 1839, '*and throws upon 
a person found in possession of anything winch may reasonaHy 
‘**suspectda of being stolen the onus of giving an account of how he came 
by it. 

Repatriation of Convicted Natives. — ^No. 10 enables natives convicted 
in the Colony to be returned to 'their homes iif the Protectorate, where, 
under licence issued, by a political officer, they are to report to a Para- 
mount Chief at stated intervals. The rmson d'Ure of this enactment 
arises from the fact that owing to the activity in the port of Freetown 
during the war, large numbers of Protectorate natives graidtated to the 
capt'tal for employment as stevedores, coaling hands, and so forth. 
With the unemployment resulting from a reversion to normal conditions 
a measure of criminality has been developed among the lower orders 
calling for drastic action of the nature in question. 

Export and Import ProhiMMon. — ^No. 12. By this the^ powers 
exercisable during the war, only under, emergency legislation, such as 
the Colony and Protectorate Defence Orders of the King in Council, 
are permanently conferred upon the Governor in Council* 
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Spirituous Liquors. — No. 16. This Ordinance to repeals 

Ordinance No. 3 of I 9 i 9 > to re-enact the absfiute embarg ) on the import 
of trade spirits, but not to re-enact th^ limithtioi of thedmporfbf other 
less noxious spirits. For the rest, it serves to carry into"* effect tl)^ '-pro- 
visions of the Convention of Saint Germain-en-Laye. 

Customs.— No. 18 serves to prohibit the import of seditious, defama- 
tory, scandalous, or demoralizing printed matter in-order to put a stop 
to the importation of certain literature on the colour question issued 
in the United States of America ; it also controls m accordance with 
the Convention of Saint Germain-en-Laye the import of arms of war 
and gunpowdef and further serves to prohibit the import of articles 
being colourable imitations of civil or military uniforms. 

Public Motor Roads. — ^No. 22 is aimed at preventing encroacnmeqi 
on the ihotor roads which hjve in recent years been extensively made 
throughout , the Protectorate. * 

Public Officers’ Guarantee. — ^No. 26 repeals a former statute and 
replaces it with one more in conformity with that in operation in the 
neighbouring Colony of Nigeria. • 

United Brethren in Christ. — ^No. 27. The Missionai^^ Society so 
named is a Foreign Corporation incorporated in the Umted States of 
America. This Ordinance has therefore been passed in order to dispel 
doubts as to the capacity of this body to acqmre, hold, or dispose of 
real property in the Colony. ’ <• 

« 4. GAMBIA. 

[It is hoped to publish the Summary of Legislation in the next 
Review.] 


VIII. EAST AFRICA. ^ 

ZANZIBAR PROTECTORATE. 

"* [Contnbuied by J. E. R. Stephens, Esq.] 

' Decrees passed — 15. 

The Tre^y o£ Versailles.— By an Order in Council whichrmay be 
cited as the Treaty of Peace Order, 1919, certain sections of the Treaty 
of Versailles— dealing generally with the collection of debft due to Allied 
Subjects from Enemy Subjects, Private Property, Rights, and Interests 
in an enemy country. Contracts, Judgments, and Prescriptions between 
enemies— are made applicable to all Bntish Protectorates and provisions 
are made for canying out the said sections of the Treaty ; and by the 
same Order in Council power is conferred on the Legislatures of such 
Protectorates to make any modifications in the said provisions asymay 
appear in the particular case to be necessary. Under this power the 
Treaty of Peace Decree and ihe Treaty of Peace (Amendment) Decree 
have been passed, which, except for very minor alterations, apply the 
Treaty of Peace Order tfi extcnso to the Protectorate. 

Estate Duty.— The Estate Duty (Amendment) Decree makes pro- 
vision for claiming relief when too high a duty has been paid and repeals 
s. 15 of the Estate Duty Decree, 1919. Where the property of the 
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deceased hambeen assessed at too high a figure and in consequence too 
high a duty been paid, Ihe person accountable may, within six months 
of ascdttainin^ the reld value, produce to the Administrator-General 
' the^robate or •Letters of Administration accompanied by a particular 
inventory and valuation of the deceased's estate and verified by affidavit ; 
the Administrator-General, if satisfied that too much duty has been paid, 
shall direct the Treasurer to refund the excess. Where the irefund is 
refused the person accountable may within 30 days of bejing notified 
apply to the Court fo?: an order compelling such refund. 

Motor-cars. — ^The Urban and Rural Districts Regulation (Amend- 
_ ment^ Decree requires all motor-cars and motor-cycles fo be numbered 
whei^licensed and such number to be conspicuously displayed “so as to 
4 ?e clearly visible from behind the car or cycle. The figures must be of 
a certain stated size and character. ^ ^ 

Wakf Property. — This amends th# Wakf Property Decree of 1916 
, by providing that any person who fails to comply with or who contra- 
venes any rules or orders made by the Wakf (Commissioners shall be liable 
tc^a fine not exceeding Rs. 1,000. ^ 

Cusloms.~^he Customs (Amendment) Decree extends the list of 
non-dutiable goods by the addition of '' Mbono seeds, postage stamps 
' (whether used or unused), and stamped post cards not for use as 
stationery, and exposed cinematograph films for exhibition only.'' The 

^ "—D ecree also gives furthej* pqw^rs to the CMef of Customs to make rules 

for regulating and otherwise controlling the importing, exporting, and 
landing of goods and for general dock supervision. 

The Customs (Amendment No. 2) Decree deals with damage or loss 
to goods on the Customs premises and insurance of the same. 

S. 2 runs : 


No compensation shall be made by the Government to any person in 
i4;espect of any loss or damage to any goods in the Customs premises (except 
as mentioned in s, 3 hereof) from any cause other than want of ordinary 
care on the part of the Government.*' ^ 

S. 3 provides* 

" AH goods declared in transit in accordance with the j)ro vis ions of the 
principal Decree of any Rules or Regulations issued thereunder and duly 
received into the Transit Warehouses (other than kerosenflp oil, petrdi, 
benzene or ether motor spirit and any explosive or dangerous goods) will 
bS insured against fire to the extent of the declared value thereof at the 
expense of the*" Government, and m the event of any such goods (except 
as aforesaid) being destroyed or damaged by fire the Government will pay 
to the owner thereof the amount recovered by them in respect of such 
insurance." 

The Customs (Amendment No. 3) Decree which dealt with the duty 
on spirituous liquor has since beep repealed. 

and Amnaunition. — ^A Decree — cited as the Control of Arms 
and Ammunition Decree — deals with the importation, possession, and 
manufacture of, and trade in, arms and '"ammunition within the, Pro- 
tectorate. 

The definition of arms is very comprehensive : 

By s. 3 (b) : Arms " means artillery of all kinds, apparatus for the 
discharge of all kinds of projectiles, explosive or gas-dxfiusing, flame- 
ithrowers, bombs, grenades, machine-guns, nfles, and guns of all MndSi 
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pistols, and other weapons of a similar nature, and whethep complete or 
in parts. ^ ^ ^ fJ 

By s. 4 {a) ' Ammumtion includes g^npc^wder, C'/rtridge§, balls, 

caps, and any other materials for loading arms, and all e:kplosives. The 
importation, exportation, or transportation of arms of ammunition is 
hereby prohibited without a licence signed by the Chief of Customs. 

By s. 7 manufacture and assembling of arms or ammunition 

in the Protectorate is hereby prohibited. " 

By s. 8 Trade in arrlas or ammunition in the protectorate is hereby 
placed under the control of the Chief of Customs."* 

JBy s. 9 . No native vessel of less than 500 tons burden shall be 
allowed^to ship*, discharge,^ or tranship arms or ammunition witHout a 
special licence from the Chief of Customs. _ m 

By s. 10 No person in the Protectorate shall carry arms or 
munition without a licence signed by the Ghief bf Customs. 

By s. II It shall be lawful for any magistrate, if satisfied by 
information on oath that any person is in unlawful possession of any 
arms or ammunition whether in a building, ship, or^ vehicle of any kind 
or not, to grant a warrant to enter at any time, and if nee^ be by force, 
on Sundays as well as on other days, the place, ship, or vehicle'naiped 
in such warrant, and every part thereof, and to examine the same, and 
to search for any arms or ammunition unlawfully kept therein, and to 
demand from the owner or occupier thereq| the production of Ms licence 
or authority for being in possession of the same. ^ 

/ By s. 12 . When the officer or other person executing such warrant 
has reasonable cause to believe that any arms or ammunition found 
by him in any place, ship, or vehicle are being kept, or dealt with in 
contravention of this Decree, he may seize and detain the same until 
a magistrate has decided whether they are liable to be forfeited or not. 

By s. 17 ’ Decree does not apply to arms and ammunition imported, 
exported, or transhipped by the Government or in custody of, or intended 
for, the Forces of His Majesty or any Police Force established under 
the Pohce Decree igo8 or any Corps formed under the Zanzibar Rifle 
Corps Decree 1907. \ 

’'The British Resident may make rules for the carr5dng out of the 
Decree (s. 18). ^ Rules were made hereunder October 4, 1920. Inter 
it is ruled that 

No persoif shall without the written authority of the Chief of^ Custom^ 
transfer to another person either by gift or for any consideration any 
arms or ammunition which he is licensed to carry (rule 6).» 

No licence to carry apas or ammunition shall be issued to any person 
unless the Chief of Customs is satisfied that he is a fit and proper person 
to carry arms and ammunition and that such arms or ammunition are 
for the legitimate personal use of the bearer (rule 8). 

No licence issued under these Rules shall be transferable (rule 12). 

Any person who refuses or knowingly or wilfully f^s to co^pi]^ 
with or contravenes any of the provisions of this Decree is guilty ^bf an 
offence and is liable on coipdction to imprisonment for a term nof 
exceeding one year or to a fine not exceeding Rs. 1,000 (one thousand 
rupees), or to both, and the arms or ammunition are forfeited. 

Treaties of Peace.— The Treaty of Peace (Austria) Decree and the 
Treaty of Reace (Bulgaria) Decree are passed with view to adapting 
to the circumstances of the Protectorate the provisions of the Order 
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in Cotmcil staled The Treaty of Peace (Austria) Order in Council, 1920, 
and the Ordik in Council styled the Treaty of Peace (Bulgaria) Order 
in Coui^cil, igio, whicfc cfntain provisions respectively for enforcing 
the terms of the Treaties of Peace^drawn up with those countries. With 
a fe\^light variations, the said Orders in Council are applied in extenso. 
Stage Plays and Cinematograph Exhibitions. — Even in ^ this distant 
part of the world the cinematograph has made its appearance and 
thereby necessitated the introduction of regulations for its supervision 
and control. The Stage Plays and Cinematograph Exhibitions Decree, 
1920, however, is not limited to the cinematograph, but applies to any 
theatrical production of whatever nature This appears from the 
definifion of “"Stage Play '' which includes a lecture and aKo any tragedy, 
comedy, farce, opera, burletta, interlude, melodrama, pantomime, 
felogue, prologue, epilogue, or other entertainment, or any part 
thereof. r r "" 

“ Cinematograph Exhibition ’’ means any exhibition of pictures or 
other optical effects presented by means of a cinematograph or other 
siij^ilar apparatus, before any production can be performed, a licence 
must bft obtained. The licensing officer is a censor, and a copy of every 
stag^ play and of every alteration or addition to any stage play for which 
a licence has already been granted must be sent to him when the request 
for a licence is made (s. 4). 

A descriptive title of every j)ic 1 ;ure or series of pictures intended to be 
""^resented at any cinematograph exhibition shall be sent to the licensing 
officer with an account of the theatre where, and the time when, the 
exhibition is intended to be first presented. 

The licensing officer may inspect or cause to be inspected any picture 
or pictures on the screen or otherwise before issuing a licence in respect 
thereof (s. 5), 

A person who presents any stage play or cinematograph exhibition 
gither without a licence or without everything having been done which 
may he required under any licence or under any rules made under the 
Decree to be done previous to such stage play or cinematograph n^xhibi- 
tion taking place is liable to a fine not exceeding Rs. 300 (three hundred 
rupees) or to imprisonment for a term not exceeding three^months,''or 
to both (s. ii). 

This Decree shall not apply to a performance of a stage play 9;r 
cinematograph exhibition to which the public are not adfliitteci either 
^tuitously^’or otherwise (s. 12). 

By s. 13 the British Resident may make rules . 

{a) Prescribing fees for any licence under thfe Decree. 

( 5 ) Prescribing conditions to be observed in reference to the erection, 
alteration, and equipment of any theatre. ' - 

{c) Prescribing conditions to be observed in reference to the safety 
from fire or otherwise of any theatre or for the safety and control of 
f)er^n^ attending such theatre. 

Tiris power has been exercised and a ho^y of rules drawn up which 
resemble closely the regulations of the Lqrd Chamberlain in England ; 
they hardly need separate treatment. 

The Liquor Licensing (Amendment) Decree, the Zanzibar Currency 
(Aniendmeiit) Decree, the Zanzibar Police (Amendment) Decree, dei 
with small details which do not call for comment. 
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1919. ^ ^ 

' [Contributed by Joseph A Luckhoo, Esq.] 

From the summary hereunder it will appear tliat the outstanding 
feature of the 41 Ordinances passed by the Legislative Council of the 
Colony of British Guiana during the year 1919 is the Deeds Registry 
Ordinance, No.^17 of :r9i9, repealing the Registrar’s Ordinance No 6 
of i88cT, and also s. 3, subs. 4 {c) of the Ci-\^ Law of llritish (Juiana 
Ordinance No 15 of 1916, and the Registrar’s Office (Stamps) Ordinance 
No 7 of 1913. ^ 

The other Ordinances of the year I9i9flhere!inder referred to are also 
of interest 

Marriage. — ^The Marriage Ordinance 4 of 1919, to be construed with 
the Marriage Ordinance 25 of 1901 provides that aig7 woman may here- 
after marry her deceased husband’s brother. ^ ^ 

Hon -ferrous Meta! Industry. — ^The Non-Ferrous Metal Ind^ry 
Ordinance 9 of 1919 restricts temporarily the persons who may engage 
in business connected with certain non-ferrous metals and metallic 
ores. 

It describes the metals or ores to which the Ordinance applies. ^ 

It prohibits the dealing in certain metals and ores without licence. 

It gives power to Governor in Council to require information and 
inspection of books and documents of licensees. 

The duration of the Ordinance is for a period of five years. 

' Deeds Registry. — ^The Deeds Registry Ordinance 17 of 1919, which 
came into operation on January 1921, is the most important Ordinance 
passed in the year 1919, regulating as it does the office of the Registry 
and amending the law relating to the execution and registration ot 
transports, "^mortgages, and other deeds, at the same time repealing the 
Registrar’s Ordinance 6 of 1880, which for the past forty years regulated 
the office oi the Registrar and comprised the law relating to the execu- 
tion and registration of certain documents and deeds, and also repealing 
4 3, subs. -Ifc) of the Civil Law of British Guiana Ordinance 15 of 1916 
and the Registrar’s Office (Stamps) Ordinance 7 of 1913. ^ 

It provides for the creation of a Deeds Registry, ddhls with Jhe 
appointment of officers and the duties of each Sworn Clgrk and Notary 
Public, and of an Assistant Sworn Clerk and staff generaUy. 

It further provides that the Deeds Registry shffil be under the charge 
of the Registrar, whose duties, subject to the spk:ial provisions of the 
Ordinance, and the rules framed thereunder or any -other law shall be* 

(а) To take charge of and preserve the Records of the Repstrar of 

British Guiana as constituted by Ordinance No. 6 of x88o, including 
ail the records of the Conveyancing Branch, but not the judicial records 
of the Supreme Cburt. „ ’*' 

(б) To examine, certify, and register conveyances or transports and 
leases of immoveable 'property and of any other property the transfer 
of which may be required by the law of the Colony to be made under the 
provisions of this Ordinance, and to register declarations of title granted 
by the Court, 
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(c) To e>5ainine, certify, and register mortgage bonds hypothecating 
immoveable w jother property as aforesaid, and any transfer or cancel- 
ment thereof. \ ^ ^ 

{£) To exaipine and check and, to satisfy himself as to the sufficiency 
of all 4 ijies tendered in support of any conveyance or transport, transfer, 
mortgage, lease, or any other transaction provided for in this Ordinance, 

. to examine all descriptions of property hieing dealt with, wliich descrip- 
tions shall be definltel^^^ and clearly set out, especially with regard to 
locality, boundaries, area, and conditions or limitations attached thereto, 
and have reference, if fhe Court or Registrar shall so require, to a diagram 
or chart thereof on record in the Lands and Mines Department or in the 
Deeds*' Registry, and further to do all that may be nec^sary ter obtain 
a fuli^nd complete identification of the property or of the rights therein 
^ich is or are the subject of the transaction. 

(e) To register or recenrd cpntracts, notarial bonds, notarial or other 
deeds, donations, security bonds, substitutions, renunciations, delibera- 
tions, inventories, powers of attorney, protests, leases, and cessions 
and assignments thereof, charts, and diagrams, and all other documents 
wSch Registrar ^shail accept as proper for registration or record. 

On the consent of the parties concerned to cancel or partially 
cancel any registered bond, deed, or document other than a transport, 
lease, or mortgage, or to release from the operation of any such bond 
the whole or any part of the gro;^erty or things thereby speciaEy hypo- 
■^lecated or bound. 

{g) To register or record cessions or assignments of any mortgage 
bond. 


{h) To register, annotate, or record against any property registered 
^ in the Deeds Registry any lease, servitude, or incumbrance contained 
in any Crown title or in a transport or other duly recorded deed, or 
authorized by order of the Supreme Court. 

{{) To make all such endorsements and annotations on any regis- 
'“Tci'ed title or other deed or instrument filed as of record in the Deeds 
Registry as may be necessary to give the effect to registration thereof. 

(j) To keep all such registers, including Land and Mortgage Registers, 
as may be requisite for the due performance by him of any qf his dutfes 
aforesaid and the establishment of an efficient systern of registration 
calculated to furnish security of title and an easy reference thereto. 

{k) To keep a register of all Interdicts and Orders of t!burt ser\€d 
Tl|>on hiiii and affecting the transfer of rights registered in the Deeds 
K^stry. ^ 

(/) To make a weekly return to the Commissioner of Lands and Mines 
of all transports, mortgages, or leases passed under the provisions of this 
Ordinance of lands held under title from the Crown. 

' (m) Generally to exercise ail such powers and discharge all such 

duties, including the drawing of any instrument or document afore- 
^ mentioned or any other document, as are by law and custom exercised 
by ai^ ^required of and from the Registrar of British Guiana, and to 
permit the public upon pa5niient of the prescribed fees to have such 
inspection of records and to obtain from the Deeds Registry such copies 
of and information ccmceming the same as is or may be allowed by law 
or rule or regulation thereunder. 

It deals with the tr^sfer and mortgage of immoveable property, 
execution of leases, partition of mortgaged property, hypothecation o| 
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divided shares, re^stration of property acquired from deq^ased persons, 
of those mentally incapacitated, insolvents, and unrepresented absentees 
from the Colony. I ^ ^ ^ 

It provides that a transport of immoveable property passed after the 
commencement of this Ordinance shall vest in the tlansferee^ ^le full 
and absolute title to the immoveable property or to the rights and interests 
therein described m the said transport subject to ^ 

(a) All unpaid charges or hens imposed by the laws of the colon57 
in favour of the Crown *or Colony, all unpaid municipal or village taxes 
or rates imposed by or levied under any Ordinance, and any other liens 
os charges imposed by or in pursuance of or levied under any Ordinance. 
( 5 )»A 11 registered encumbrances. ' ’ ♦ ^ 

Provided that any transport obtained by fraud shall be Ikble in 
the hands of all parties or privies to such fraud to be declared voich^ - 
the Supreme Court or any j^idge thereof ^ 

Transports are now passed in ’favour of a purchaser instead of Letters 
of Decree which were formerly issued after a judicial sale of immoveable 
property. ^ ^ 

British Guiana Constitution. — Ordinance 34 of 1919^ s. 2,^ amends 
s. 7 of the British Guiana Constitution Ordinance 24 of 1909 (gr^jsiing 
leave of absence to elected members) by adding thereto the following 
proviso ‘ ^ 

'' Provided always that it shall be laviful for the Governor, with tljg 
consent of the Combined Court, to grant leave of absence for any period or 
extended period beyond six months to any elected member of the Court 
of Policy who may in the opinion of the Combined Court be engaged beyond 
the Colony 111 any matter of public concern to the Colony.'* 

Ordinance 34 of 1919, s. 3, amends s. 38 of the British Guiana Consti- 
tution Ordinance i of 1891 (granting leave of absence to Financial 
Representative) by adding ther^^^to the following 'proviso 

'' Provided always that it shall be lawful for the Governor with 
consei]^ of the Combined Court to grant leave of absence for any period or 
extended pferiod beyond six months to an% Financial Representative who 
iQay in the opinion of the Combined Court be engaged beyond the Colony 
in any matter of public concern to the Colony.'* 

Wild Birds ’•Protection. — The Wild Birds Protection Ordinance 31 
"^4*195:9 repeals the Wild Birds' Protection Ordinance 6 of 1877 and 
prevents the unnecessary destruction of certain wild birdg. '•The Ord- 
nance of 1877 was the only Ordinance dealing with wild birds iiF^e 
statute-book of the Colony. * 

The new Ordinance*provides for a close season and the penalty to be 
inflicted on persons wounding, capturing, or killing wild birds jabsolutely 
protected, and those protected during the close season. 

1920. ^ 

Thirty-eight Ordinances were passed during the year 1920, ^d the 
following are the more important of those passed ■ 

Produce,— The Produce Protection Ordinance, 1920 (No. 4), is 
enacted to protect produce growers froni pr^di^ and other thieves, by 
making if unlawful for anyone, except in certain cases, to buy or sell 
produce such as coco-nuts, cocoa, coffee, and rubber at any place other 
than a public market without first obtaining a licence. 
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Assistant % tlie Attorney-General — ^The Assistant to the Attorney- 
General Ordiixaliee, 1920 (No. 6), creates the office of Assistant to the 
AttorneysGenera!^^ and abolishes that of the Solicitor-General. 

Bullion. — ^Thf>^‘Exportation of Bullion (Prohibition) Ordinance, 1920 
(No. 7)^ empower? the Governor in Council to prohibit the exportation 
of bullion, which includes gold, silver, an(| other coins, and gold, silver, 
and other bullion. 

Exports and Imports:— The Exportation and Importation (Prohibi- 
tion) Ordinance, 1920 (J^o. 20), gives the Governor in Council power to 
prohibit the exportation from or the importation into the Colony of any 
article or thin§^ whatsoever. The Ordinance remains in force until the 
expiratfon of three years from the date of the termination^of the r.ar. 

Pea#9 Treaties. — ^The Treaty of Peace Ordinance, 1920 (No. 14), 
tll»<rreaty of Peace (Austria) Ordinance, 1920 (No. 36), and the Treaty 
of Peace (Bulgaria) Ordinance, '-1920 (No. 37), provide for the establish- 
ment of local clearing offices, and malce certain modifications to the 
Orders of His Majesty in Council entitled the Treaty of Peace Order, 
19]^, the Treaty of JPeace (Austria) Order, 1920, and the Treaty of 
Peace (BAilgari^ Order, 1920, so as to adapt them to the circumstances 
of Colony. 
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^ X. WEST INDIES. 

I. THE BAHAMAS. 

[Contributed by the Hon. Harcourt Malcolm, O.B.E., K.C., Speaker.] 

Acts passed — 34. 

— ^ T ariff. — ^The Tariff Amendment Act, 1920 (c. i), reduces by 50 per cent, 
the import duties of customs on ail dutiable imports except alcohol, 
ale, brandy, cider, cigarettes^ cigars, cordials, gin, liqueurs, porter, 
rum, stout, tobacco, whisky, and wines. 

War Tax Stamp. — ^The War Tax Stamp Act Repeaiing...Act, 1920 
(c. 2), repeals the War Tax Stamp Act, 1918 ^ 

Air Navigation. — ^The Air Navigation Act, 1920 (c. 3), gives the^ 
G^ernor jn Council power by Order in Council, (i) to prohibit Tile 
n avig ation of ‘^aircraft over the colony and its territorial waters, (2) to 
prescribe areas for landing places for aircraft, and (3) generally to regu- 
late air navigation over the colony and its territorial waters. 

These powers include the licensing and registration of pilots and 
others, and of aircrafts and aerodromes. This Act is of one year's 
duration. 

Collectors 0! Eevenue. — ^The Revenue Consolidation Amendment 
ASt, 192P (c. 4), authorizes the appointment of collectors of revenue, 
under bond, at any port of entry in the colony at a salary not exceeding 
£15 a month- The appointments are subject to revocation at any time 
by the Governor in Council 

Attorney-General. — ^The Attorney-General's Act, 1920 (c. 5),’ increases 
the salary of the Attorney-General from £400 to £700. a year and deprives 
that officer of all private practice of any kind whatsoever. He is 
required to give his services gratuitously to all public boards, , bodies, 
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or institutions approved by the Governor, or elected, and/to all public 

officers in their official capacity. 

Post Office.— The Post Office Amendment hs>t, 1920 (c. 6), .provides 
additional powers for preventing iht production of fictitious stamps. 

Births and Deaths. — The Births and Deaths Registration AnveUdment 
Act, 1920 (c 7), restricts th,e application of the Births and Deaths 
Registration Act, 1913, to the island of New Providence. Its provisions 
can, however, be extended to any out-island by Order in Council. 

Civil Engineer. — The*^ Civil Engineer's Assistant Act, 1920 (c. 8), 
provides for an assistant to the Civil Engineer. The primary duty of 
this assistant is in relation to out-island works and colonjial lighthouses. 
The Act supplies an annual salary not exceeding £350 and is lirnited to 
five years. m 

Cave Earth and Guano.- — The Cave Earth and Guano Exportalfcn 
Prohibition Act, 1920 (c. 9), ’‘prohibits the exj^ort of these articles under 
penalty of their forfeiture and of a fine of £100 and imprisonment for 
six months. ^ 

Public Service Examination. — The Public Service Examinations, 
Repealing Act, 1920 (c. 10), repeals all Acts which provided examination 
tests for entry into the public service. 

Debenture Redemption. — The Debenture Act, 1920 (c. ii), autho- 
rizes the repayment, before maturity, of debentures issued under the 
Debenture Act, 1888, the Telegraph Act, 1891, and the Debenture 
Act, 1893. 

Auditor 0! Public Accounts. — ^The Auditor of Public Accounts Act, 
1920 (c. 12), increases the salary of the present holder of this office to 
£400. This Act was repealed by c. 34. 

Harbour Island Medical Officer. — The Harbour Island Medical 
Officer Act, 1920 (c 13), increases the salary of the present holder of this 
office to £ 200. This Act was repealed by c. 34. 

Expiring Laws. — The Expiring Laws Contmuance Act, 1920 (c. 
continues fifteen Acts in force for four years and two Acts for one year. 

Gonads?- West Indies Trade Agreement. — ^The Canada- West Indies 
Trade Agreement Act, 1920 (c. 15), ratifies the Trade Agreement entered 
into at Ottawa on June 18, 1920. The Act supplies statutory authority 
for the prefermce of 25 per cent of duties of Customs accorded to the 
^ sign atories of the Agreement and for the pa5mient of a steamship subsidy 
n^^ exceeduig £3,000 a year. The preference does not apply to 
malt liquors, spirits, spirituous liquors, liquid medicines, and a^iides 
containing alcohol, tobacco, cigars, and cigarettes. • 

Xand Roll. — ^The Lgnd Roll Act, 1920 (c. 16}, supplies the machinery 
for the compilation of a Land Roll. 

Immigration. — The Immigrants Act, 1920 (a 17), deals with this 
difficult subject along the lines adopted in Grenada (1919), Bermuda 
(1920), and British Honduras. It prohibits ^the immigration of felons 
and misdemeanants and authorizes the deportation^ of uijdesiraBle 
immigrants. Masters of ships are penalized for landing un<^sirable 
immigrants and are obliged»to cany such immigrants away again. 

Oorruptioa.— The Prevention of Corruption Act, 1920 (c. 18), provides 
substantial penalties (two years' imprisonment and £500 fine) for corrupt 
transactions of '' and with agents. The preliminary consent of the 
Attorney-General is essential to the institution of a prosecution. 

Spirits and Beer Manufacture. — ^The Spirits and Beer Manufacture 
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Act, 1920 (c. |l 9), controls and regulates the distillation of spirits and the ' 

brewing of beer.- A licence costs £500 and continues in force for five I 

years. ^ licensee must^iv^^ a bond annually securing the payment of ^ 
duty on ail spirfls or beer manufactured. The amount of this duty is 
four-fifU:^^ of th^c imposed on imported spirits and beer. Notice of '* 

application for the licence must be published and the grant can be opposed. ! 

Tariff. — ^The Tariff Amendment (No. 2) Act, 1920 (c. 20), entitles 
an exporter of imported spirits to a rebate of 80 per cent, of the import 
duty if and when he supplies proof of legal lauding out of the colony 
or loss through act of God and the importation of spirits the duty 
whereon is 'equivalent in amount to that on those exported. 

Thd" Taiih ‘'Amendment (No. 3) Act, 1920 (c. 21), 'Exempts' from 
import^duty vessels, lighters, or other crafts, whether registered or not, 
bi^imght into the colony for the exclusive purpose of and used exclusively 
in lightering the imports amd eixports of the colony. 

Importation of British Currency Notes Prohibition. — ^The Importa- 
tion of British Currency Notes Prohibition Repealing Act, 1920 (c. 22), 
repeals the Act of 1919 which prohibited the importation of such notes. 

Cfovemment JPaper Currency, — ^The Currency Note Amendment Act, - 
I92^j[p. 23), increases the amount of the Government Paper Currency 
Note issue from £10,000 to £40,000. 

Fishing Nets Prohibition.— The Catching of Fish by Nets Prohibition 
Act, 1920 (c. 24), prohibits the^use of nets in fishing within a specified 
aHa near New Providence. 

Assistant Commandant of Police. — ^The Assistant Commandant's 
Act, 1920 (c. 25), creates the office of Assistant Commandant of Police 
with an annual salary of £350. 

Constables, — ^The Constables Amendment Act, 1920 (c. 26), provides 
a higher rate of pay and allowances for local constables. 

Martin Alexander Poitier’s Salary.— The Poitier Increase of Salary 
Ac t. 1920 (c. 27), increases the salary of Martin Alexander Poitier. 

Fublic Health. — ^The Pubhc Health Amendment Act, 1920 (c. 28), 
provides a new definition of notifiable infectious diseases as follows . 
Plague, smallpox, yellow fever, cholera, diphtheria, typhoid fever, 
scarlet fever, scarlatina, mumps, measles, German measles, typhus fever, 
whooping cough, hydrophobia, trachoma, puerperal fever, relapsing 
fever, dysentery, cerebrospinal fever, acute poliomyelitis, influenza, and^ 
pnfeumonia^ 

, ^"venereal Diseases Act, 1920 (c. 29), is an attempt to grapple with 
this'^courge by^i) restrictions on landing of 2nd- and 3rd-dass pas- 
sengers ; (2) prohibiting treatment except by jjiedical practitioners ; 

(3) restricting advertisements ; and (4) obliging sufferers to obtain 
medical treatment. 

Bimiiii Medical Officer. — ^The Bimini Medical Officer's Salary Act, 

1920 (c. 30), provides a salary of £200 for the medical officer at Bimini, 
•'Poiiee5:T”The Police Amendment Act, 1920 (c. 31), precludes the 
Comma^fiant and Sergeant-Major from the benefits of the Public Officers 
Increase of Salary Act, 1919, and provides n^w rates of pay and rewards 
for constables. 

Out-islands Appropriation, — ^The Out-islands Improvement Act, 1920 
(c. 32), appropriates £9,500 for special work at the out-islands. 

Appropriation. — The Appropriation Act, 1920 (c. 33), appropriates 
£ 224,893 for pubhc works and other services. 
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PiiWic Establislinient.— The Public Establishments Actf 1920 (c. 34), 
is the first attempt since 1889 to consolidate the law relating to the civil 
and judicial establishments of the colony. ^ Thbre is aji increase of all 
salaries. * 


2. JAMAICA. . ’ 

[Conifihuted by F. C Wells DuI^rant, Esqi, Atiorney-GeneraL] 

a ^ Laws passed — ^53. ^ 

Income-tax. — ^Two laws were passed to amend the Income-t^ Law 
of 1919, Laws 39 and 50, Law 39 makes provision that any pergpn ^ 
who satisfies the Assessment^ Committee that Jie is not domiciled in the 
island, or that, being a British subject. Tie is not ordinarily resident in 
the island, shall in respect of income derivable from sources out of this 
island be chargeable with income-tax on such income only as is received 
in the island. It also aniends the 1919 law by taking provision 
relief because of wife or children. It further enacts that^the assessment 
of income-tax on insurance companies other than life assuranc#*^m- 
panies carrying on business in the island is to be based on the actual 
net profits including interest as arrived at from the accounts of such 
companies and also settles the basis of "^assessment in the case of Me 
assurance companies. 

Law 50 further amends the law relating to income-tax payable by 
assurance companies. 

Banking. — Law 28 regulates the carrying on of banking business 
in the colony by aliens and is in conformity with the legislation on the 
same lines recently enacted in other colonies. 

Aliens. — Law 42 provides for the expulsion of undesirable aliens. 

Property Tax. — Law 43 makes further amendments in the Prop<i«^ 
Tax L^aws and makes provision for the imposition of a super-tax. 

The prfncipai subjects dealt with by the other laws are : 

I. Secondary Education. 

2 Pilotage. 

3, The Acquisition of Land for Public Purposes. 



3. WINDWARD ISLANDS. 


(i) ST. VINCENT. 

, . [Contributed by L. C. Levy, Esq.] 

Ordinances passed — 29. ^ 

Appeal. — ^The West Indian Court of Appeal (Local Pfojisions) 
Ordinance (No: 16 of 1920) piakes the necessary provisions for the hear- 
ing of appeals from the Su{>reme Court of the Colony by the Court of 
Appeal established under the West Indian Court of Appeal Act, tgig 
(Imperial). Appeal lies to the Court from any final judgment of the 
Supreme Court or of the Chief Justice. In criminal matters the Chief 
Justice may reserve questions of law for the consideration of the Court. 
The right of appeal to the King in Council is not prejudiced 
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Banks.— 'the Alien Banks Ordinance (No. 7 of 1920) prohibits the 
carrying on of -banking business by an alien except under licence from 
the Governor and subject tf) conditions therein specified. The penalty 
for contraventiMj is £50 and m the case of a continuing offence £5 per 
day. Tile expression alien” is defined to include (a) any individual 
not a British subject, (d) any firm, partnership, or incorporated body of 
persons of which a^j-y member is not a British subject, (c) any body 
corporate not incorporated in any part of His Majesty's dominions. 
The Foreign Banks Osdinance (No 24 of igig) is repealed. 

Firearms. — ^The Firearms Ordinance (No. 15 of 1920) prohibits the 
possession or use of firearms or ammunition except under licence, and 
except in the case of persons authorized to carry the same by virtue of 
their dShployment. The penalty on contravention is £50. The Court 
nfSy order forfeiture of firearms found m the possession of intoxicated 
persons, lunatics, and violent criminal^. The Governor in Council may 
prohibit the carrpng of firearms in any chstrict or may demand delivery 
of all firearms in such district. 

% ^Peace. — ^The Trea«ty of Peace Ordinance (No. 2 of 1920), passed 
in pursuance of the Order in Council made by His Majesty’s Council 
un(i»^the Treaty of Peace Act, 1919 (Imperial), which Order applies to 
tlie colony, gives power to the Governor to establish such offices and make 
such appointments as may be necessary for carrying out the Treaty. 

^ Profiteering. — The Profiteering Ordinance (No. 5 of 1920) provides 
measures ta check profiteering. Power is given to the Governor in 
Council to prescribe the maximum wholesale and retail prices of articles 
in common use. The power may be delegated to Committees appointed 
by the Governor. The penalty for selling above the maximum price is 
£100 or three months’ imprisonment with or without hard labour, or 
both fine and imprisonment. The Ordinance ceased to have effect on 
December 31, 1920. 

— iMi-FrYcrmr and Taxation. — ^The Customs Duties Ordinance (No. 29 
of 1920) gives a preference to goods produced in and consigned from 
any part of the British Empijre provided the same are accompanied by 
a certificate of origin. The respective tariffs are set out in fhe fir^t 
schedule under the headings “ British Preferential Tariff ” and “ General 
Tariff.” Owing to a misconception the schedule did <not give effect 
to a preference of 33I per cent, on British goods as was intended, and^thls^ 
wa&rfhortiy ajter rectified by Ordinance No. r of 1921, 

^ Ihe Trade Duty Ordinance (No. ii of 1920) imposes in addition 
to the ordinary Customs and Excise duties a trade duty of 2 s. per gallon 
on wines, malt liquors, and spirits (except perfumed spirits, bay rhm, 
and methylated spirit) imported or purchased from a local distillery or 
taken out of bond. 

Sedition. — ^The Seditious Publications Ordinance (No. 19 of 1920) 
njakes it an indictable offence to utter any words with seditions intention 
or to pmblish, import, distribute or possess any seditious publication/ 
The^ p&ialty for contravention is £ 1,000 or 2 years’ imprisonment with 
or without hard labour, or both fine and imprisonment. The Governor 
may by Order in Council prohibit the importation of seditious publi- 
I cations. The Court may suspend newspapers containing seditious 
matter and may prohibit the circulation of any seditious publications. 
No prosecution to be instituted without fiat of Attorney-General. 

Sugar (Local Oousmuptioii ol) — The Sugar (Local Consumption) 
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Ordinance (No. 13 of 1920) requires the manufacturers^ of syrup or 
molasses to manufacture sugar for local consumption irf^such proportion 
to the output or manufacture of syrup or |noif>sses as mav be^fixed by 
the Governor m Council The penalty for contravekion is £100 or 
six months’ imprisonment No action to he against maciiffacturer 
for breach of contract resulting from Ordinance. 

Fsury— The Money-lending Ordinance (No. 14 of 1920) prohibits ' 
the charging of interest on loans at a rate exceeding 12} per cent, per 
annum. The penalty cn summary conviction is £100 or six months’ 
imprisonment, or^both fine and imprisonment. Power is given to the 
Court to reopen transactions and give relief to debtors. , 

V^iereai iJiseases.— The Venereal Diseases Ordinance (No* 26 of 
1920) makes it obligatory on persons suffering from venereal d^ease to 
consult ^ medical practitioner. The penalty for contravention^on 
summary conviction is £10.^ Persons of^er than medical practitioners 
are prohibited from treating venereal diseases under a penalty of £50. 
Parents and guardians of children suffering from venereal disease are 
required to cause such children to be treated. ^ ^ 

The Ordinance is to come into operation on such day its the Governor 
may appoint by Proclamation. 

Other Ordinances are 

The Kingstown Board Ordinance, 1897, Amendment Ordinance 
(No. 3 of 1920), gives power to the Town Board to make regulatiogis 
with respect to buildings and premises on which machinery is worked 
and to regulate the structure of chimneys used in connection therewith. 

The Schools Latrine Ordinance (No. 4 of 1920) requires all schools 
to be provided with latrines. 

The Stamp Duties (Amendment) Ordinance (No. 17 of 1920) imposes 
an increased rate of duty on conveyance of real property on a graduated 
scale according to the rate per agre at which the property is sold. 

The Income (Arrowroot Tax) Ordinance (No. 25 of 1920) provjifeG 
that arrowroot manufactured in 1919 and held in stock unsold to 
Deceniber'*3i, 1919, shall be deemed for purposes of assessment under the 
Income Tax Ordinance, 1919, to have a value of £2 5s. per barrel. 

The Customs (Exportation Prohibition) Ordinance (No. 12 of 1920) 
gives power to^the Governor m Council to prohibit the export of any 
^a rtide either generally or to a specified place. 

(11) SAINT LUCIA. ^ ^ 

[Coniribupd by the Hon. J. E. M. Salmon.] 

Ordinances passed — 27. ^ 

Appeals. — ^The Imperial West Indian Court of Appeal Act, 9 & 10 
Geo. V., c. 47, establishes a West Indian Court of Appeal for certejn 
N colonies, including St. Lucia, and necessitated the passing of Ordinance 
No. 6, St. Lucia Court of Appeal (Local Provisions), which r^ulates 
the right to appeal from final decisions of the Royal Court and provides 
for the hearing of Crown Cases reserved. The new Court of Appeal, 
so far as St. Lucia is concerned, replaces the Windward Islands Court 
of Appeal S. 2 of No. 6, which relates to the powers of the Chief Justice 
of St. Lucia as to incidental matters in pending appeals, was repealed 
by No, 25 of 1920. 
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Commerca — ^Profiteering, No. i, makes provision for the maximtim 
retail prices at "which controlled articles may be sold. It is only a 
temporary measure. « ^ 

No. 23, Su^ii; (Local Consumjfdon), provides for the control by the 
Local GT)Ternment of sugar which is to be consumed locally. It gives 
power to local manufacturers of sugar to keep and sell in the Colony 
such quantity of si^ar^as may be considered necessary for local con- 
sumption. It also provides against hoarding and gives power to fix 
the maximum price of^sale. ' ^ 

^Criminal Law and Procedure. — ^The Criminal Code, which is a code 
of ofiqpces and procedure, continues the revision of the laws of the 
Colony, the previous volumes being the Commercial (Tode, iqio, the 
Revises Ordinances, 1916 (in two volumes), and the Revised Rules 
anu Orders, 1916, and published in 1917. 

The code supersedes ^the Griminai and Criminal Procedure Codes 
(Nos. loi and 102) of the 1889 edition and the Ordinances amending 
these, including the Criminal Law and Procedure Ordinance, sNo. 25 
%of^i9i8, the provisioiEis of which are to have effect, however, in so far 
only as Incorporated in the Code. 

arrangement and scheme of the Code have alr^dy been described 
in the Journals 

No. 18, Code of Criminal Pjrocedure (Jurors' Fees) Amendment, 
ijlicreased jurors' fees owing ter the increased cost of living. 

No. 12, Seditious Publications, makes provision for the punishment 
of seditious acts and libel and empowers the Government to prohibit 
the importation, publication, or circulation of seditious publications 
and to suspend the publication of a newspaper in certain cases. 

Currency. — ^No. 24, Bank Notes, regulates the issue of bank notes 
by bankers. A licence by the Governor-in-Council is necessary and the 
miniWm value of a note is to be £r.. The Ordinance also contains 
p«ivisions as to reserve funds, inspection, securities, and accounts and 
returns. 

. No. 15, Paper Currency, i$ a temporary measure due to the shortage 
of silver in the Colony. 

Loans. — ^No. 7, Local Loan, provides primarily for a coastal motor 
steamer service and subsidiarily, if there was any balai^oe for the pur- 
pose, for a road motor service in connection with the coastal moto rs 
b#e 4 ^ervke. ^ 

^ fevenue. — ^The Customs Ordinance, No. 109, 1916 Revision, was 
amended by Ndl 2 of 1920, which provides for the prohibition of exports> 

^ or imports by the Governor in Council, and by ¥0. 22, which proves 
for drawbacks or the repa3mient of duties. 

No. 16, Customs Duties, is a new Ordinance replacing Nos. no of 
1916 Revision, 9 of 1917, 13 of 1919, and 3 of 1920. 

^ No. 17, Export Duties Amenchnent, repeals No. 12 of 1919, and 
amends •No. 113 of 1916 Revision, by replacing the schedule of duties. 

Tr&ty of Peace. — ^No. 4, Treaty of Peace, makes provision for a 
local clearing office and controller. This Ordinance is to be construed 
by reference to the Imperial Treaty of, Peace Order, 1919, and was 
amended by No. 19, which repeals s. 6 of No. 4. 

Other Ordinances. — ^No. 14, Bank Holidays Amendment, amends 
No. 100 of 1916 Revision and provides a new schedule of holidays. 

^ See Journal, 3rd Sen, vol. iii, p. 325, 
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No. II, Castries Town Board (Pensions), authorizes the pensioning 
of the Town Clerk of Castries as weU as of other officers of the Board. 

No. 27, Census, provides for the takiiifj of ,a Census on April 24, 
1921, in common with other parts of the Empire. 

No. 21, Friendly Societies Amendment, amends No. 37. ssf 1916 
Revision, providing for the aud|ting of the accounts of Friendly Societies 
by public auditors. 

No. 13, Public Health Amemment, amends No. 83 of 1916 Revision 
and provides for housing weas and sanitation. , 

No. 8, Rural House Tax Amendment, No. 9, Castries Town Board 
Amendment, and No. 10, Towns and Villages Amendpient, replace 
certain*provisions of the principal Ordinance by new provisions as*to the 
seizure and sale of moveable and immoveable property for delinquent 
taxes. _ 

No. 26, Stowaways, provides |pr the pcosedution and punishment of 
stowaways from the Colony. 


4. TRINIDAD AND TOBAGO. ,, 

[Contributed by the Hon. the Attorney-General.] 
Ordinances passed — ^57. 

The following are the more important Ordinances of interest outside 
the Colony 

Appeal. — ^The West Indian Court of Appeal (local jurisdiction) 
Ordinance (No. i8) and the West Indian Court of Appeal (Amendment) 
Ordinance (No. 47) provide the necessary local legislation in connexion 
with the West Indian Court of Appeal established by the West Indian 
Court of Appeal Act, 9 and 10 Gea V., c. 47, for the Colonies of Trinidad, 
British Guiana, Barbados, the Leeward Islands, Grenada, St. Lugja, 
and St. Vincent. Nothing in this legislation prejudices or affects the right 
of any person to appeal to His Majesty in Council. 

^ Agriculture. — ^The Agricultural College (Produce Tax) Ordinance 
(No. 57) imposes a tax on agricultural produce during the year 1921 
for the purpose Qt raising a sum of £25,000 towards the cost of estabiish- 
lin ^ an agricultural college in Trinidad for the use of the West Indies. 

of Exchange. — ^The Bills of Exchange Ordinance (No. -^3) bsiags 
the law of the colony into line with the law of the United^^Kingdc® b}*- 
allowing a dishonoured bill of exchange to be noted either on the day 
ofiK^dishonour or on the next succeeding business day, also by making 
the measure of damages where a bill is dishonoured abroad ” the amount 
of the re-exchange with interest thereon until tile time of pa5?inent.'' 
The '' amount of re-exchange '' is the amount required to purchase a 
similar bill on the day on which the original bill was dishonoured, plus 
expenses. " » 

Boy Scouts. — ^The Boy Scouts Association Ordinance (No. 22^^ gives 
official recognition and protection to the Boy Scout movement in -the 
colony: 

Customs. — ^The colony having become a ^party to the Canada-West 
Indies Trade Agreement, the Customs Duties Ordinance (No. 40) was 
passed to give effect to that Agreement. 

Deportation. — ^The Returned Deportees (Punishment) Ordinance 
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(No. 29) supplies an omission in the existing law of power to punish a 
person deported under the Aliens Ordinance of 1912 or the Royal Order 
in Council dated October 1896, who returns to the colony without 
lawful authori^. ^ 

Exp|^r|atioii ^ Of Goods. — ^The Exportation ^ of Goods (Prohibition) 
Ordinance (No 21) gives effect to a circular dispatch from the Secretary 
of State for the Colonies to West India Governors advising that although 
restrictions on exports 'necessary during the w^ar had been relaxed he 
considered it desirable that pow^r should be^ retained to prohibit the 
exportation of any article for a period of three years from the termination 
of the war. « 

Loan. — The Local Loan Ordinance (No. 15) provided’ for the^faising 
locall345.of a loan of £1,000,000 sterling for the purpose of the development 
oiJ:he resources of the colony by public works, and the loan has been 
Successfully issued by the financial officers of the colony’s Government. 

Oil Industry. — ^The Companies (Foreign Interests) Ordinance (No. 2) 
makes it impossible for a company which has obtained the Governor's 
consent to the acquisition of oil-bcaring lands to evade the provisions 
^excludig,g foreign inferests by altering their articles of association under 
tl i^Xo mpanie? Ordinance of' 1913 without the consent of the Governor. 
TheTlrdinance follows in substance the provisions of the Companies 
(Foreign Interests) Act, 1917.^ 

The Qil Pollution and Wate/' Conservation Ordinance (No. 46) has 
Bben passed to control the pollution of land or water by oil-mining 
operations and the abstraction of water from watercourses. Such 
matters are controlled by a Board of which a judge of the Supreme 
Court is chairman and he alone decides points of law. There is an 
appeal to a full Court of the Supreme Court of the Colony, and the Board 
operates by means of public inquiry. 

Rent Restriction. — ^The Increase of Rent Ordinance (No. 44) was 
passed to curb profiteering in this direction, and prohibits any increase 
olftT 25 per cent, in the rent of a dwelling-house to which the bill ajDplies, 
without the sanction of a magistrate It is retrospective as lo increases 
of rent since June 30, 1919, aTid is to remain in force for a period of three 
years. * 

Solicitors. — ^The Solicitors Ordinance (No. 34) reduces the period of 
service of an articled clerk before admission as a solicitor to fou r yeg jg, 
where the clerk has passed the examination for higher ceitTficates^Ijrtne 
OSoid and *Gambridge Schools Examination Board. 

‘Edition. — T^e Sedition Ordinance (No. 10) declares and extends 
the law as to the punishment for the publication of seditious actrund 
libels, and provides a definition of sedition. Power is taken to prohibit 
the importation of seditious publications. 

Shop Hours. — The Shop Hours Ordinance (No. 45) provides that the 
Governor in Executive Council may make '' shop hours orders ” fixing 
the '' hours during which shops in which retail trade or business is 
carrie^'^on may be open for serving customers. A shop hours order 
may be made applicable to all shops or tq shops of any specified class. 
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I. GIBRALTAR. 

[Contributed hy Capt. Maxwell Anderson, C-B.D*., K.C., R.N. (ret.), ’ 

Attorney-General^ 

Fifteen Ordinances were enacted during the year 1920. Of these 
three ^Nos. 6, :|^4, and 15) were necessitated by the Treaty of Pe^ce and 
provided for the establishment of a local clearing and administrating 
office. ^ 

Eisventie. — ^Two (Nos. 8 ^nd 12) were Revenue Ordinances. NtS 
imposed an export tax of is. bi^^per toil on luel oil, while No. 12 pro- 
vided for the raising of the fees on passport visa^ and for raising the ^ 
charges for the services of Health Guards placed on vessels in quarantine. 

A small fee was also imposed for customs certificates issued by 
Collector of Revenue. Ordinance No. 13 removed the ^ale of fees for 
the above-mentioned Health Guards from the Quarantine in ^ 

Council and left these fees as all other fees and charges to be raised under 
the Revenue Ordinance. » ' ^ 

Motors. — The important legislation o:^ the year is contained in ts^ro 
Ordinances, Nos. 9 and 10. No. 9 repealed the old Ordinance regard- 
ing motor-cars, which Ordinance had been found to be unsuitable in 
view of the rapid increase in the number of motor-vehicles. The new 
Ordinance is on the same lines as the Imperial legislation and provides 
. for the same bSences while also incorporating provisions for the issue 
of international travelling passes. 

Rent. — Ordinance No. 10 is* the Increase of Rent (Restriction) 
Ordinance drafted on the lines of similar legislation in England. JThe 
Ordinance is to be in force for four years unless previously repe^ed. 

It has proved effective in operation and hsLS undoubtedly been beneficial 
to the poorer classes of the community. * 

Legislation of minor importance is to be found in five Ordinances. 

No. 2 prevents^ the import except under licence of the derivatives of 
and^yes, while No. 7 continues the Prohibition on Exports for 
a further three years after the termination of the wa^. •Ordkwce 
No. 3 amends the Justices Ordinance and makes simpler the prosasion's*---'--’ 

bj/ which poor persons can obtain the attendance of •witnesses before 

a Court of summary J-arisdiction. Ordinance No. 4 is an amendment 
to the Titles to Lands Consolidation Order in Council and is enacted to 
obviate the necessity of private Ordinances wheh a title has not been ^ 
registered within due time. Such deeds may now be registered on such 
terms as the Chief Justice deems fit provided that the Attomey-Genei^l ^ 
is made a party to the application. Ordinance No, 5 is an amendment 
to the Hackney Carriage Ordinance and is of purely focal intefest, as 
also is Ordinance No, i, w*Mch provides a new title to the Garrison 
Library heretofore held under certain Letters Patent of 1820. 

Ordinance No. ii is the Merchant Shipping (Wireless Telegraphy) 
Ordinance applying Imperial legislation to local shipping. 
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?. CYPRUS. 

^iContrfbutea by Me. Justice Stuart.] 
1919. 

Laws passed~28. 


Nos. I, 2, 3, and 4 are ordinarjr financial appropriation laws. 

No. 5 amends the Cyprian Mining Company, Limited (Property 
Disposal), Law (No. 14 of 1917). 

No^ 6 amends the Foreign Imprisonment (Expenses) |p,aw (3 of^iSQO). 

No. 7 amends the law for preventing the spreading of contagions 
disease among animals (No. 4 of 1880, s. 13). 

"**Iudicatnre. — ^No. 8 enables a Magisterial Court to reserve a qirestion 
of law for consideration by the Supreme tourt and enables the latter 
Court then to dispose finally of the case or to return it to the Magistrate 

Ecclesiastical Property. — ^No. 9 is a mere continuation law re ecclesi- 
^asftical property. 

Copyflght.-JSfo. 10 is a copyright enactment consequent upon, and 
to behead with, i and 2 Geo. V., c. 46 (Copyright Act, 1911). It adapts 
s. 14 of the Imperial Act of Cyprus, and provides penalties for certain 
forms of infringement of copyrigh.t. 

Indemnity. — ^No. ii is a kw of indemnity, and restrains all legal 
proceedings against the High Commissioner or any person acting under 
any orders, general or special, given by the High Commissioner for any 
acts commanded, advised, or done in good faith for the maintenance 
of good order "and for the public safety, and for penalties imposed on 
breach of such orders by Military (including Provost Marshals’) Courts 
from August 5, 1914, to such date as by Order in Council the High 
Commissioner may declare '' for the purposes of the law ” to be the 
of the determination of the present war.” 

Provisional Pbwers. — ^No. 12 gives certain provisional powers for 
a period of two years after “ -yie date of the determination of the*present 
war ” (date to be determined by the High Commissioner in Council) 
to regulate : 

{a) Commercial intercourse with any person, etc.jr subject of an 
enemy State at the termination of the war ; ^ 

Prices/' at which animals or things may be sold ” ; and 
— (4««To requisition on payment by assessment of the value or hire 

any animals or^ things for military purposes. Further to regul ate o r 
prohibit for a period of three years after such date the exportatroiTor 
importation of animals as things and to deal with coinage and currency 
notes and their issue.* 

Excavations. — ^No. 13 provides for the filling up of dangerous excava- 
tions, etc. 

Ion-ferrous Metals.— No. 14 enacts that during the continuance 
of the present- war and for the period of five years after ” its termination 
no one shall engage in any business conneeted with certain non-ferrous 
metals and metallic ores without a licence. Certain conditions are also 
declared, if found existing, to preclude (unless the High Commissionei 
should otherwise deem expedient) the grant of a licence to certain 
persons, etc. 

No. 15 is of mere private concern* 
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Savings Bank. — ^No. i6 is a continuance law to enable a savings bank 
to sue or to be sued. 

Agriculture. — ^Nos. 17, 18, 19, and 20 are^a series of measures in aid 
of the agricultural classes. » ^ 

No. 17 seeks to restrain usury by enacting that interest ^^ 2 . loan 
to a farmer shall not exceed I2^per cent., and the Courts are given power 
to inquire into the real facts of a loan and any^ payments made to dis- 
charge interest or principal and the nature of any gifts '' or collateral 
transactions between a farmer debtor and his CBeditor. 

No. 18 provides for the exact keeping of day-books by traders of all 
accounts with farmers, the rendering of quarterly accounts, the /educ- 
tion to writing of all accounts stated between traders and farmers, 
and requires that loans should contain a statement of the consi^ration 
for vMch they are given and mortgage deeds should disclose the or^|iif“ 
of the debt secured thus in such^a way ^s to enable particulars to be 
traced in a trader's account books. Powers are given to a Court to 
inquire into all matters connected with a debt and with any collateral 
matters which may form a basis for relief or partial relief. ^ ^ 

No. 19 provides that on execution of a writ of sale^there •shall be 
exempted from sale so much land as may be necessary for th%^ sup- 
port of the debtor farmer and his family (exemption of necessary house 
accommodation is provided for by previous legislation). [These exemp- 
tions, however, do not apply where a sale is the result of a judgmeait 
for foreclosure of a mortgage.] 

No. 20 enables, under certain circumstances, a Court to declare a 
farmer insolvent, the estate then devolving on the Magistrates of the 
Court (as Juge Commissaire, or S3nidic), with powers to inquire into 
the real indebtedness of the farmer. Provision is also made for the 
discharge, conditional or otherwise, of the farmer from bankruptcy. 

Oil. — ^No. 21 empowers a licensee, to mine and win oil, to lay a conduit- 
pipe for oil under certain conditions through the lands of strangers. 

Water-supply. — ^No. 22 deals with the water-supply of Nicosia and 
creates \ Water Commission. , 

^ Customs. — ^No. 23 makes certain minor changes in customs dues 
for blasting*compounds. 

Alien — ^Nos. 24 and 28 are consequent on the war ; the 

f orme r makes it unlawful, without express permission in writing from the 
CMei secretary of the Government of C5q)rus, for any ^former ^sdien 
enemy (i.e. '' any citizen or subject of a State with which His Majesty 
was at war at any time during 1918 ") to enter or remain in Cyprus, 
alfiTfiie latter enables m order of deportation to be made requiring any 
such former alien enemy already in the island to leave it and remain 
outside. * 

Motors —No. 27 provides for the registration and licensing of motor- 
cars, etc., and imposition of fees according to tare. ^ 

I • 

1920. ^ 

j Laws passed — 29. 

Nos. 8, 9, 20, and 21 are ordinary inancial appropriation laws. 

Peace Treaty.— Nos. i, 16, 26, 28, and 29 are consequent upon the 
various Treaty of Peace Orders (1919, 1920 re _ Austria and 1920 re 
Bulgaria) promulgated by His Majesty in Council, and provide for the 
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establishment of Clearing Offices and a Controller (in the case of Bulgaria 
an Administrator) to ascertain and settle claims, etc., in respect of 
property vested duringftherwar in the Custodian of Enemy Property. 

Provisional S^pwers. — Nos. 2 and 18 amend the Provisional Powers 
Law oftgig by [a) the former legalizing the custody of enemy property 
by a Pubhc Custodian during the war ^md for a period gf two years 
subsequent to the date.of the termination of the “ present war," and 
(&) the latter enlarging the scope of Government powers to requisition 
anima.k by deleting a Mmitation for " military purposes.” 

Public Officers. — ^No. 3 makes the retirement at the age of sixty of 
public, officers, compulsory, unless with their own consent such public 
officers are expressly continued. If continued, the 'continuahce is 
apparently without definite limit. 

■*' Patents.— No. 4 provides that letters patent for an invention ip«.y be 
granted to any person holding in “ Epglahd ” a valid patent or to an 
assignee of such person; except in regard to “passing off” actions, 
the Supreme Court determines claims on appeal from the Registrar of 
JPatents, who keeps s Registry of patents. 

Eoel^iastical Property.— No. 5 is a mere continuing law to postpone 
legislation on the thorny subject of ecclesiastical property. 

Criminal Law.— Nos 6, 12, and 27 are criminal law additions. 
No. 6 deals with “ false representations ” for the purpose of obtaining 
ps^ssports. No. 12 seeks to prevent corrupt commissions being taken by 
agents in relation to the affairs of their principals, and embraces in its 
scope the case of agents knowingly using receipts, accounts, or " other 
documents ” which may be “ false or erroneous or defective in any 
material particular.” In matters where the Government is concerned 
' increased penalties are provided. The consent of the King’s Advocate 
is required before a prosecution can be instituted. No. 27 enlarges 
the ordinary definition of “ theft,” inoluding in the term embezzlement 
gnj fraudulent conversion. A fraudulent taking includes the case of 
a person “ finding ” when “ the finder at the time of finding believes 
that the owner can be discovgred by taking reasonable steps."” 

Education. — Nos. 7, 24, and 25 are education laws, the two last 
important, dealing with elementary education (No. 24) an 4 secondary 
education (No. 25) of persons other than those composing the “ Greek- 
Christian ” community. With a higher standard of qualificati gn th e^ 
pa^-ond <po^tion of teachers are much improved, and “on retirement 
—gratuities or pensions are provided for. Special financial arrangements 
are made so that the increased e!xpenses may fall upon the sec taon o r 
sections of the community immeffiately concesned, while Boarfib “uf 
Control and governing bodies secure an added control by the Government 
and increased efficiency in the schools. 

Dogs.— No. 10 attempts indirectly to limit the number of ownerless 
4,ogs by compelling owners to place badges on their dogs or risk their 
' destruction. 

Aiaus. — No. II is a vigorous effort to stop the prevalent dangerous 
custom of carrying of daggers and pointed knives. 

Imports. — ^No. 13 enables importers of goods mainly manufactured 
or produced withip the British Empire to enjoy preferential rates and 
No. 23 provides a series of new schedules m regard to customs dues, etc. 

I Vehicles. — ^No. 14 imposes a duty on carters travelling at night to 
attach lights to their vehicles. 
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CeBSiis. — ^No. 15 makes the usual provision for a census in 1921. 

Trade Marks —No. 17 is an important local amendment to the 
Trade Marks Registration Law, 1910, and'ejiabl^s marks that have for 
not less than two years been hona fidckused. m C3jprias nj^n or in connec- 
tion with any goods (whether for sale in Cyprus or exportation abroad) 
for the purpose of indicating that they are the goods of the proprietor 
of the mark by virtue of manufacture, selection, certification, or dealing 
with or offering for sale ” to be registered in a special part B of the 
Register of Trade Marks *apart from ®ther forms, of trade marks regis- 
tered in part A of the Register. Provision is made to prevent mere 
names or ^ the only practicable names of goods or ^articles being 
registared and "^uard against certain abuses likely to affect botS parts 
of the Register. 

Inarms. — ^No. 19, besides prohibiting importation of rifles with«)U%i“^ 
permission, provides for a general registmtiofl of all firearms and pro- 
hibits without licence their manufacture or sale by dealers. No one' 
is permitted to have a firearm without a licence. 


3. PALESTINE. 

/ m 

[Contributed by Norman BEisftrwicH, Esq., M.C.] ^ 

A Civil Government was established in Palestine on July i, 1920, 
when the Right Honourable Sir Herbert Samuel, who had been appointed 
High Commissioner for his Britannic Majesty's Government, took over 
the Administration from Major-General Sir Louis Bols, Up to that date 
the Military^ Administration known as Occupied Enemy Territory , 
Administration had been respond ble for the government of the country 
since the Occupation at the" end of 1917. The legislation of that Mflij^ry 
Administration during the years 1918-19 has dready been dealt with 
in i)ie*JonrnaL 

^ A Conference of the principal AUied lowers which was held at San 
Remo in April 1920, resolved that the Mandate for Palestine should be 
conferred upon Great Britain and reaffirmed the principle of the Declara- 
> tion made by the British Government in 1917 in favQur of founding a 
natIBftal hoiffe for the Jewish people in Palestine. The"" teons of Jthe 
Mandate have still to be approved by the Council of fhe League of-^ 
Nations^^which has ruled that it cannot consider the Mandates for the 
■tffJTinTries t9 be detacjied from the Ottoman Empire until the Treaty 
of Peace has been ratified between the Allies and Turkey. The legal 
basis, therefore, of the Palestine Administratioif has not been altered 
and there is no change of sovereignty, but the spirit of the Administra- 
tion has changed considerably. Since the' appointment of the High 
Commissioner it has regarded itself as a permanent Government and has 
taken steps, which were not possible for the tempera^?- Military jjlovem- 
ment, to make radical changes in the administrative system and to 
introduce large legislative measures. It maintains indeed the funda- 
mental laws of the country which were in force under the Turkish regime ; 
and the changes deal either with new subjects which were outside the 
scope of Tutkish government, or with matters of urgency in which 
a modification of the Turkish law has appeared necessary. 
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The Ikw-making authority is the High Commissioner, but he legislates 
through a consultative body* ^ One of the first reforms which was intro- 
duced by the High Commissioner was the formation of an Advisory 
Councif composed of nhtabies of^the country drawn from the different 
commmities. "^he Council is consulted about Ordinances which it is 
propos^ to issue. They are not a sovereign legislative body, nor is 
r their approval actually necessary to the passing of an "Enactment ; 
but the formation o 1 th^e Council was a first step towards representative 
institutions which it i| intended to develop when the Mandate has been 
granted. 

A summary is appended of the principal Ordinances which ijie 
Admiihstration has passed during the year, ^ 

Iin»\igration. — The Ordinance lays down as a general principle that 
W^ntj-y into Palestine either for permanent or temporary residencjg^shall 
be regulated by the High'^Conj.missioner from time to time accoromg to 
the conditions and needs of the country. 

S. 2 provides for the appointment of a Director of Immigration and 
Igimigration Officers who have power to enter or board any vessel or 
Trailway ^rain and to*" detain or examine any person thereon desiring to 
enter Palestinet Every such person must be in possession of a passport 
or sirmlar permit. 

S. 5 provides that any person other than a permanent resident of 
the country must satisfy the following conditions before entry : 

^ (a) Possession of a passport vzsed by a British authority ; 

(d) Possession of or in a position to obtain the means of supporting 
himself' and his dependents. He must also satisfy the immigration 
. officer that he is medically fit ; and that he has not been sentenced in 
a foreign country for a crime. 

Provision is made for registration of immigrants within fifteen days 
of their arrival. Persons certified to ^be travellers or whose stay will 
not exceed three months or in transit to another country are exempted 
frojfu this condition. Power is given to the High Commissioner to make 
an order for deportation wdthin five years of his entry into Pslestine 
of any person who has not beliome a Palestinian citizen : 

(a) If the Court sentences him to imprisonment exceeding one month 
and recommends deportation ; 

(d) If the Court certifies that he has been found waifidering without ^ 
means of subsistence ; 

^ "(cT H Ihe^ High Commissioner deems it conducive to the public 
good."^^ , _ 

Certain offences are constituted for obstructing the carr3dn§ 
of the Ordinance or endeavouring to evade its'^piovisions. Power is 
^ given to exempt a person or class of persons^ through the provisions of 
the Ordinance, which anyhow is not to apply to foreign diplomatic 
consular officials or to members of the British forces or of the CivE 
ODvemment of Palestine. 

^ Land'*' Transfer. — ^Transactions in land were prohibited under the 
Militar^ Administration ; but the LandL Registries were reopened 
immediately after the CivE Government was established, and transac- 
tions were allowed subject to Government control. The Ordinance 
' provides that a person wishing to make any disposition of immoveable . 
property except as a devise by wEl or a lease not exceeding three years 
must first obtain the written consent of the Administration. The 
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Ottoman law provided that every transaction in land must re^s-’ 
tered in an Official Land Registry^ and the Ordinance prescribes that 
before the Registrar can pass a transaOtiori the Administration must 
approve of it. Consent is to be giyen either’ by th^Goverpor of the 
District or by the High Commissioner. The Governor can coa^t where 
the person acquiring a property [a) is a resident in Palestine^ {b) is not 
acquiring property exceeding in value ^Eg^ooo or a certain area, {c) * 
intends to cultivate or develop the land imnlediately. The Governor 
must further be satisfied in the case^of agricultural land that either the 
person transferring the property if m possession or the tenant in occupa- 
p.on if the property is leased wiU retain sufficient land for t^he maintenance 
of himself and>his family. He is also to withhold his consent fo a dfs" 
position if the land has been disposed of within a year and the t#ansferor 
fail^o give a satisfactory reason for wishing again to dispose of it.^ 

TSe High Commissioner can consent to any transaction in his absolute 
discretion. The Ottoman law** in regard to a corporation owning 
immoveable property is modified by the provision that the High Com-' 
missioner may authorize a banking company to t^e a mortgage of lasid 
and a commercial company to acquire land for the pmppse of 4 ts under- 
taking and may consent to the transfer of land to any corporatiQj;! when 
satisfied that it will be in the public interest and will serve some purpose 
of public utility. 

The general aim of these restriction^ was to prevent land specula- 
tion in Palestine and to protect the existing tenants from eviction. 
Penalties were prescribed in case the terms of the Ordinance were not 
observed, and any disposition to which the consent of the Administration 
had not been obtained was null and void. 

It may be noted here that in view of the unpopularity of the attempt 
to restrict transfers the Administration at the end of 1921 abolished all^ 
the restrictions except those foi; the protection of agricultural tenants. 

Mortgage Law Amendment Ordinance. — The Ottoman Provisional 
Law of Mortgage issued in 1914 was adopted for all mortgage transac- 
tions with certain necessary amendments. The power to lend on a 
mortgage is granted to any compames or banks authorized to trade in 
Palestine ip substitution of the Ottoman law which granted this only 
to banks and compames of Turkish origin. The mortgagee is saddled 
^ with notice of'^any existing lease of the property mortgaged which is 
Tiuly^egistei'^d. ♦ 

Oorrection 0! Land Registers. — The Ottoman law declared that every 
disposition of land must be made through the Land E^sgistry, and any 
,#^ivsTe‘* 13 Bregistered transaction was nuii and void. It also declared 
registration in the name of a nominee null, and the registered person 
alone had a legal title. In practice, like so many Ottoman laws, these ^ 
provisions were disregarded and for the Administration to have applied 
them strictly would have been a denial of justice. The Ordinance, 
therefore, provides that any person claiming an interest in 3 ;egisterM 
land can apply to the Court for an order that an entry be madg in the 
Land Register stating th^ interest of the applicant. Documentary 
evidence must be produced to support such application. 

Where immoveable property is registered in the name of a person 
who is alleged to hold on behalf of another person or corporation any 
person (including a corporation) claiming to be beneficial owner may 
apply to the Court for an order to be registered as owner in the place 
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*of the person registered. He must produce documentary evidence to 
prove his right, a:nd if the registered owner does not oppose the applica- 
tion an »rder may be giveip Tor correction. If the registered owner 
opposes the application, the Court may order a caution to be placed 
upon this Register. The Ordinance was declared to be in force for a 
year, but was extended by a subsequent Ordinance in 1921 for a further 
* period of a year. ^ 

Advertisements Ordinance —Steps were taken at once to protect 
the historic scenes and the holy towns of Palestine from defacement 
by advertisements. Art. i provides that no advertisement is to be 
exhibit^ upon ..any hoarding or similar structure, or on any wall, tree, 
fence, gate, or elsewhere in Palestine except on special m'tlnicipal hoard- 
ings wittdn the municipal area and in places specified by the District 
'Tjbvfrnor outside, except that a person in a municipal area can ejjJnbit 
on his own premises an ^ advertisement felating to his business or 
occupation. A municipality within its area and the District Governor 
elsewhere can make by%iws regulating the size and form of the adver- 

S fement exhibited iiv accordance with the Ordinance and for fixing 
e fees. Penalties are prescribed for infringement of the rules. 

Pen#! Law. — (i) Official Secrets Ordinance . — The Ottoman law 
was defective about communicating official secrets ; and this Ordinance 
makes it an offence punishable witjpt imprisonment for one year or a fine 
noi^ exceeding £Eioo for an official or employee of the Government 
without special authonzation to communicate information which has 
come to his knowledge by reason of his official position to a person who 
is not in the service of the Government, and also for any paper or 
periodical to publish such communication which it has reason to know 
has been improperly communicated. 

(2) Exhibition of Flags . — Another minor amendment of the Ottoman 
law which was called for was the prohibition of the carrying or exhibit- 
ing Jthe flag or emblem of any State for the purpose of any partisan 
demonstration. 

(3) Destruction of Fish — ^The Ordinance providing that the destruc- 
tion of fish by the use of dynamite or other destructive substances oj 
matter is an offence punishable up to six months’ imprisonmefit or fine 
of^Eso. 

Copyright Ordinance. — ^The Ottoman Law of Cop3n‘ight issued in^^ 
X910 -was 4 oupd to be defective, and in order to bring The la^s?fTnto 
accord-^/ith those of the later international cMventions, it was amended 
and its provisions were extended to phonographs, records, .perforated 
rolls, and. other contrivances for the mechanical reproduction of sShndisr 
, The period of copyright was extended to that prescribed by the English 
^ law, viz. the life of the*huthor and a period of fifty years after his death. 
The requirement of the Ottoman law that copies of the work must be 
deposited and the work registered in Constantinople was cancelled ; 
and the penalties for infringement of copyright were amended to bring 
them i»to accord with the English law. 

Antiquities.— The Ottoman Law of Antiquities was found to be 
inadequate and a new comprehensive Ordinance which applies the 
principles laid down in the Annex to art. 421 of the Treaty of Sevres, 
that were agreed upon by a representative body of archeologists, was 
enacted by the Administration. The Ordinance provides for the 
establishment of a Department of Antiquities for the protection of the 
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historical monuments and antiquities of Palestine and for the Establish- * 
ment of an archaeological Advisory Board consisting of The Director of 
Antiquities and persons nominated annually the principal schools of 
archaeology in Palestine. The Advisory Board are^to be consulted 
mth reference to (i) all applications for permits to excavate (ii) the 
supervision^ of and regulations for excavations in Jerusalem; (hi) the 
projects of conservation or restoration of historical bj;iildings ; (iv) amend- * 
ments of the law dealing with antiquities ; (v) questions in which different 
international interests n;*ay be involved. • 

An antiquity is defined as any object or construction made by human 
agency earlier than a.d. 1700. There is power to exempt any /lass of 
antiqhities froih the operation of the Ordinance and moveable objects 
in the possession of and in actual use for a religious purpose are dtefinitely 
excl«4®^^ antiquities hereafter discovered are declared to be^tttT 
property of the Governmeni?, b/t provision ""is made for rewarding the 
finder if the Government elects to appropriate the antiquity. Private 
persons owning antiquities must make a declaration to the Department 
with a description of their antiquities and any antiquity found whith 
has not been declared is liable to confiscation. A perspn in possession 
of a collection must allow the Director to inspect it. ^ 

C. 4 of the Ordinance makes provision for drawing up a schedule 
of historical sites. Where such sites, are registered as private property 
the Director of Antiquities may make ^arrangements with the ovisier 
for the preservation and inspection of the antiquities or for purchasing 
the site or removing any antiquity on payment of compensation for 
damage caused by the removal. The owner of an historical site must give 
reasonable facilities to the Department to inspect the site and study the 
antiquities thereon; but this provision does not apply to the sitqs or 
buildings which are in the possession of a religious body and in actuaU 
use for religious purposes, except that no reconstruction can be made in 
such building without the consent of the Director. The cap of 
historical sites may be relegated to any approved Society or institution, 
which "'wiM thereupon receive ail the powers of the Department as to 
inspection. 

C. 5 of the Ordinance contains fuU provisions as to permits to excavate, 
and provides tl^at the Director of Antiquities, after the close of the excava- 
^J:ions, can choose such objects as are in his opinion needed for the 
sciefiufic conlpleteness of the Palestine Museum, and sha^l ntake^a fair 
division of all the other objects between the Museum and tb» person 
to whogiJjie permit to excavate was granted, aiming*»as far as possible 
-*^t giving such persoi^ a representative share of the whole result of the 
excavation.'’ 

C. 6 deals with trading in antiquities and* requires every person 
dealing in them to be in possession of a licence granted by the Depart- 
ment. No person can deal in antiquities unless he has a cqrtific|.te 
of possession for the antiquity granted by the Department ^or unless 
the antiquities are included in a Declaration made by him of his collec- 
tion acquired before the passing of the Ordinance. 

C. 7 regulates the exportation of antiquities and requires a licence 
from the Department for any export. The applicant may be required 
to deposit the antiquity with the Department for inspection, produce a 
certificate of possession, and declare the value of the antiquity! The 
Goverpment is given a right of pre-emption over the antiquity if it desires 
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f to retain|it ; and may dispute the declared value and require it to be 
fixed by appraisal. 

C. 8 specifies severe penalties for infringement of the provisions of 
the Ordinance. It has Been^said that the short effect of the Ordinance 
is to mai:ej:he pfesession of antiquities a notifiable disease. 

forestry, — The Ottoman law m regard to forests was also found to 
* be inadequate, and a comprehensive Ordinance based on 'the C 57 prus 
law. on the subject ^as passed. AU forest lands not private property 
are declared to be State forests, and private forests may be placed under 
Government protection. Provision is made lor the management of 
State forests and for protecting the trees and for excluding the public 
from affy closed forest area. Provision is also made for#p»the protection 
Of fruit Jrees ; no person may fell any tree of the kind, whether growing 
ia State forests or in private forests or in private land, without obtaining 
a permit from the forest officer.,, ^ 

Co-operative Societies. — In order tO encourage co-operative enter- 
prise an Ordinance has been modelled -upon the Indian law on the 
sui>ject, but rather wider in its scope, for the institution and control of 
co-operative societies, ^including societies: 

(а) For loanb and savings ; 

(б) ^^or the purchase of raw materials ; 

{c) Sale of products; 

(4 For the purchase and sale^of commodities; 

^(5) For the acquisition and*" use in common of machinery ; 

(/) For the purpose of building houses, quarters, and garden cities. 

A society may be registered with limited or unlimited liability. 

No member may hold more than one-fifth of the share' capital or claim 
any interest in the shares exceeding ££500. Power is given for the 
Society to have a class of members who are hot liable for debts but who 
'share the benefits of members. A registered Society is a juristic person. 
Subject to the claims of the Government, a Society is entitled prior to 
other creditors to enforce any outstanding demands due to a Society 
from a member or past member. The power of distributing bonuses 
and dividends among member^ is limited. The Registrar is given large 
powers of control in the Society and an annual return is to^be sent to 
him. 

Eegulation of Limited Compames. — The Ottoman I'S.w concerning ^ 
limited liability companies was very rudimentary, and ^endingi»- the' 
framingjpf’^a dbmprehensive Ordinance on the subject rules were intro- 
duced based on ^he English law" concerning the constitution, incorpora- 
tion, management, and administration of trading companiesT*"*^ , 

Import and Export of Animais. — ^Another subfect on which legis- 
^ lation was required owing to the inadequate provisions of the Ottoman 
law was the regulation of the import and export of animals so as to 
prevent the spreading of disease. 

Credit^ Banks. — In the Ottoman regime there was a Government 
mortgage bank for the assistance of agriculture, but in order to encourage 
the establishment of such banks by private bodies an Ordinance was 
introduced granting facilities to any authorized credit bank. 

' Eegistration 0! Motor-cars. — ^The Rules issued by the Military 
AdministratioE for registering motor-cars were revised and a fresh tariff 
of fees was introduced. 

Prevention of CMme.— The Ottoman law was found to contain 
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insufficient provision for dealing with suspected cpmmal^*^ and an® 
Ordinance was passed, modelled on the, Indian law, for binding over 
persons suspected of seditious actiyity or pf general criminal ♦conduct, 
to produce sureties for good behavichir or to give a J^ond. In default 
of their doing so they will be committed to prison, and in of their 
subsequently failing to keep the peace the bond would be forfeited in 
addition to any other penalty. ^ * 

Before the Civil Government was established under the High Com- 
missioner the Chief Administrator of \he Military Administration issued 
several Ordinances which may be briefly noted. 

Pipfiteering qand Food Control. — ^An Ordinance based •on thejEnglish 
law was passed providing for the setting up of local committees to check 
illicit trading. Also another Ordinance with a similar aim j^ovidi^ 
for '^^"'^^entral food control hoard and local fpod control committees fo 
regulate the price of commodities’^ which 5 re in common use. Experience 
showed in Palestine, as elsewhere, that such legislation was difficult to 
enforce. 

Limitation of Rents. — ^The Ordinance which •was passed in 19T9 
restricting the Increase of Rents and protecting tenan% front eviction 
by the landlord was renewed for a further year. The landlord coMd only 
recover his premises on proof either that (i) the tenant had broken the 
conditions of the contract, or (2) the •tenant by sub-letting the premises 
was making an unreasonable profit, or {sY that the landlord required #he 
premises for the occupation of himself or some member of his family, 
and that alternative accommodation was available for the tenant. 

Cadastral Survey. — The Administration instituted a cadastral survey, 
and an Ordinance was passed giving powers to the officers of the survey 
to enter upon property and to require the inhabitants to demarcate 
their lands and protect boundary posts. • 


. , FOREIGN. 

I. china" 

[Contributed by Professor Wang King Ky.] 

Provisional regulations governing the appearance in Court ^of lawyers 
of countries which are not entitled to consular jurisdiction were jpromul- 
gated Dece mber 28, 1920, as foUows : • 

^ — ^Any citizen of a country which is not entitled’ to consular 

jurisdiction who in hi^own country has received a lawyer's certificate and 
practised his profession may after investigation by *the Ministry of Justice 
apply in accordance with the Revised Provisional Regulations Governing ^ 
Lawyers for the lawyer’s certificate. 

In applying for the lawyer’s certificate, he shaU hand to the High Pip- 
curator his lawyer’s certificate of his own country and the documefits of Ms 
nationality for transmission to the Ministry of Justice for examination. 

Article 2. — A citizen of a country which is not entitled to consular 
jurisdiction who has received the lawyer’s certificate mentioned in the 
preceding article, after registration according to law and becoming a member 
of the Chinese Law^-^er’s Association, may be allowed to appear in Court 
to practise his profession. 

Article 3. — A lawyer of a country not entitled to consular jurisdiction 
in the practice of his profession in Court shall be restricted to matters in 
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which h& is empowered to act by citizens of countries not entitled to con- 
sular jurisdiction'and in cases^of citizens of countries not entitled to consular 
jurisdiction. ' 

Article 4. — Th^ provisions M the Revised Provisional Regulations Govern- 
ing Lav^ers and Si other laws are applicable in case the rules and regulations 
which a fewye^ of a country not entitled to consular jurisdiction shall observe 
are not provided for by the present regulatni^ns. 

Article 5. — ^The pi^sei^t regulations are applicable exclusively to citizens 
of Countries not entitled to consular jurisdiction and are not to be availed 
of by citizens of countsies entitled *to consular jurisdiction. 

Article 6. — ^The present regulations come into force on the day of 
promulgation. . 

Rul^s governing the organization of Courts in the Special District 
M Eastern Provinces were promulgated as follows 

Article I. — ^To facihtate the administration of justice within the area 
of the Chinese Eastern ^Railway, it shall be known as the Special District 
of the Eastern Provinces. 

(• Article 2. — ^There shall be established at Harbin in the Special Distnet 
of the Easstern |^rovinces a High Court and a District Court and also along 
the ra^way a number of Branch District Courts, the places of whose estab- 
lishment to be determined by order of the Ministry of J ustice * 

Article 3. — ^The High Court, the District Court, and the Branch Courts 
shall each have from one to threS procurators, who shall exercise their 
jdSicial functions independently'. 

Article 4. — ^The High Court and the District Court in the Special District 
of the Eastern Provinces may have foreign counsellors and investigators 
appointed by the Ministry of Justice. The Branch District Courts may 
also temporarily have foreigners appointed by the Ministry of Justice as 
counsellors or investigators. ^(The functions of the Courts of the Justices 
^ of Peace which were ongmally established shall continue to bo exercised 
by the Branch District Courts.) Specia], provisions shall be made concern- 
ing the appointment and removal of the counsellors and investigators and 
thd?r duties. 

Article 5. — ^The jurisdiction of the High Court and District CouKt in the 
Special District of the Eastern Provinces shall be co-extensive with the 
territory within the area of the Chinese Eastern Railway, and the terri- 
torial jurisdiction of the Branch District Courts shall be determitied by order 
of the Ministry of Justice. ^ 

Article 6. — ^Attached to the District Court shall be established a Courj;# 
of Si-gnma;ry J[urisdiction, which shall have jurisdiction ovcT the fiiS trial 
of the jpases within the cognizance of Courts of the first instance. The 
jurisdiction over/^ases of the Branch District Courts is the same as that of 
the Court of Summary Junsdiction. 

Article 7, — ^The District Court may make use oT the circuit system in 
regard to cases arising^ within the terntory of the railway area. 

. The regulations governing the circuit system of judicial administration 
shall be specially provided for. ^ 

Article 8. — ^Appeal lies from the decision of the Branch District Court or 
U3urt oi. Summary Jurisdiction to the District Court and from the decision 
of theJDistrict Court to the High Court. 

Limited to interpretations of questions of law, appeal lies from the decision 
of the High Court as one of second instance to the Supreme Court. 

Article 9. — Foreign counsel may be allowed to appear 111 cases concern- 
ing aliens which come under the cognizance of the Courts in the Special 
District of the Eastern Provinces. 

Article 10.— The rules of procedure in the Courts in the Special District 
of the Eastern Provinces shaE be specially provided for. 
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Article ii. — In case of lack of provision in these rules resort shall b# 
had to the provisions of the law governing tjie organization of Coiirts*and 
of the other statutory orders. » 

Article 12. — ^Amendments to these rules ^hal? be effective on"* initiation 
by the :Ministry of Justice and approval by the Presidclt. ^ 

Article 13. — These rules shall be effective from the day of proSiulgation. 

- 5 * 

Regulations governing the appointment, removal, and the functions 

of the foreign counsellors and investigators of the Courts in the Special 
District of the Eastern Provinces were promulgated as follows : 

^ Article i. — ^The counsellors and investigators of the Counts m ths Special 
District of the Eastern Provinces shall be appointed by selections from the 
following categories of foreigners : * ^ 

Those who have been foreign judicial officers. ^ 

Those who have been foreign counsfi^l. ^ 

Article 2. — The counsellors and investigators provided for by the fore- 
going article are to be assigned by the Ministry bf Justice to act m the 
High Court or District Court m the Special District of the Eastern Provinces 
the case may be, ^ 

When necessary they may also be assigned to act in one of tlie Branch 
District Courts. ^ 

Article 3. — ^The counsellors or investigators are subject to supervision 
by the President of the High Court or^of the District Court. 

When assigned to the Branch District Courts they are subject to super- 
vision by the judges of the Branch District Courts. 

Article 4. — ^The counsellors and investigators of the High Court and the 
District Court are specially created for consultation hj these Courts. 

In cases in which Russians alone are involved the assistance of the coun- 
sellors or investigators of the Branch District Courts may be allowed. 

Article 5. — In case of failure of duty the counsellors and investigators 
shall be removed by the Ministry of Justice. 

Article 6 . — ^Amendments to th^se regulations shall be effected on recom- 
mendation by the Ministry of Justice and approval by the President.^ 
Article 7. — ^These regulations shall be effective from the day of promul- 
gation.-^ , 

Regulations governing the Committee on the Selection of Special 
Candidates'* for the Judiciary were promulgated on October 31, 1920, 
as follows: ^ 

Article i. — ^The IVIinister of Justice recommends, fromEIie <5g-tegories 
of persons mentioned below, those w-hose education, experience, and character 
quali:^>irfte»i for judicial oiScers (together with certiff cates of qualifications 
***^and the relevant docuMents under Article 7), to the Committee on the Selec- 
tion of Special Candidates for the Judiciary for consideration. 

(i) Persons who are familiar with Russian conditions, are versed in law, 
and who have been engaged for above three years in diplomatic affairs in 
the Eastern Provinces. ^ ^ ^ 

{2) Persons who are well versed in the Russian language, spoken and 
written, and who; according to the order governing the examination of 
judicial oificers, are qualified^ to enter for such examinations. 

, {3) Persons who made a study of law and political science in the univer- 

sities or professional colleges in Europe or America and who have certificates 
of graduation. ““ 

^Article 2. — ^The Committee on the Selection of Special Candidates for 
the Judiciary shall be composed of the following persons : 

Ji) Chairman of the Committee. 
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• (2) M^pbers of the Committee. 

Member whose duty shall be to supervise the examinations for 
selection.^ 

Article 3. — ^Th® Chair&an^p o^ the Committee on the Selection of 
Special Qai^idateS*' for the Judiciary, whose duty shall be to take charge 
of matters relating to the selection, shall be undertaken by the Vice-Minister 
^ of Justice, 

Article 4. — ^There shall be six members, wdio shall take charge of the 
matters relating to consideration and examination, and who shall be 
appointed by the Minister of Justicd from the Councillors and Directors of 
Bureaux of the Ministry of Justice, the Justices of the Supreme Court, and 
the Procurators* of the Procuratorate-General. 

Article 5, — ^There shall be one member whose duty it shal^be to siip^vise 
the exanidnations, and %vho shall be appointed by the Minister of Justice 
fiapn%the Procurators of the different grades of procuratorates. 

Article 6. — ^The Committee op the Selection of Special Candida^SSs for 
the Judiciary for the management of ite miscellaneous affairs may have 
clerks appointed by the^ Minister of Justice from the Junior Clerks of the 
Ministry. 

^ Article 7. — ^The method of selection of a special candidate shall be : 

(1) T<t ascerj;ain the standard of education attained at college lectures 
and ex^inations, and at the end of each college year and at graduation. 

(2) To ascertain by reference to his experience and the nature of the 
work he has done his general capacity. 

(3) To ascertain whether in regard to conduct, character, ability, and 
pliysique he is capable of becoining an efficient judicial officer, and of what 
class. 

(4) To ascertain by a selective examination his standard of knowledge 
and his capacity for its application. 

Article 8. — On receipt of the documents under provision (x) the Chairman 
of the Cbmmittee on the Selection of Special Candidates for the Judiciary 

# IS to name the members to investigate them. 

Within ten days of the assignment qf the documents to the members 
each member is to present a detailed report to the Chairman 

Article 9. — On receipt of the reports under the preceding article the Chair- 
man is to fix a date for the meeting of the Committee to decide bj m,ajority 
votes, the Chairman having theo casting vote in case of a tie. 

Article 10. — Candidates who are specially referred to the members', 
when according to provisions (x), (2), and (3) of Article 7 they are considered 
as qualified to become judicial officers and when they atg the authors of 
writings on the subjects mentioned in Article X2, or have other merit oriou^r 
educaiionsy. o^ political qualifications, may on concurrence^ by the^liair- 
man oi;»more than three members be proposed for decision by the Com- 
mittee for exemption from the selective examinations. 

Article ix. — ^The date of the selective examinations, wherf"SW'*%y thq.^ 
Chairman of the Committee on the Selection of Sp<acial Candidates for the 
Judiciary, is to be noticed m advabce to the candidates. 1 

^ Article 12. — -The selective examinations will be conducted in writing 
and orally, 

^ Tha subjects of the written examinations are as follows : 

(1) Tixe new provisional criminal code. 

(2) pvil law. 

(3) Commercial law. 

(4) Civil procedure. 

{5) Criminal procedure. 

(6) The existing laws relating to the judiciary. 

Persons under provisions {2) and (3) of Article i shall in addition be 
examined in advance in the spoken and written languages of the respective 
countries. 
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Tlie subjects of the oral examinations are to be set bj the Chairman as 
the occasion anses. ^ 

Article 13 — ^The Committee, on deciding a candidate lo be 'Qualified , 
is to transmit tlirough its Chairman its decision, the detailed reports of the 
members, and the results of the examination to the Minister of Justice, and 
3S also to notify the candidate to be selected. ' ^ v 

xirmcle 14. — Quahfied candidates are to be recommended by tSe llmis- 
ter of J ustice for appointment in accordance with the present procedure for 
the appointment of judicial officers, but in recognition of cases of necessit^T- 
particular candidates may be required to undergo a period of practical 
training of mere than three months an(f less than ohe year. 

Article 15. — ^If anything should happen before the appointment oi a 
qu&li%d candidate to disqualify him from becoming a judicial officer, or 
if after the expiration of the prescribed period of training he should fail 
to attain the standard required, the Minister of Justice a^k tl^ie Com- 
nnt1:f^e.^n the Selection of Special Candidates for the Judiciary to de^idft 
to register the cancellation of his quahfic^tioD or prolong the penod of 
his training. 

Article 16. — ^These regulations shall be elective from the day of promul- 
gation . 

The following was the Presidential Mandate of September ,^3, 1920,'* 
withdrawing recognition from the Russian Minister^ and Consiilar 
officials . * 

In a memorandum the Ministry of^JSoreign Afiairs states that, for the 
past few years, Russia has been divided iQto a number of hostile caiq^s 
which continue to wage an internecine warfare on one another without 
organizing a Central Government which represents the will of the Russian 
people ; that, for the time being, it is impossible for this country to resume 
normal diplomatic relations with her, 'while the Russian i^linister and Con- 
sular Officials have long since lost the competency to represent their country 
and can no longer continue to perform the duties 'which are charged 'with 
responsibility ; and that, having verbally informed the Russian Minister % 
in Peking of the intentions of Government, the Ministry considers it 
necessary and propeffithat a Mandate be issued proclaiming to the effect 
that the Russian Minister and Consular Officials in China shall no iong 5 be 
treated "^as «uch by this country. 

On perusing the memorandum, we find that what is set forth therein is 
nothing but ^ plain statement of facts. But, considenng the territorial pro- 
pinquity and the long-existing fnendship between China and Russia, we wish 
it to be understood that our friendly relations 'with the Russian people remain 
^4he Sfwue, in §pite of the fact that we shall cease to treat the Russian 
Minister and Consular Officials as such. The life and property^of oil peaceful 
Russian residents in this country shall be entitled to the protection of this 
Goven'itp.enaUas effectively as before. In regard to Russi?%'s internal strife, 

shSU continue to ^uaintain a strict neutrality, and assume the same 
attitude towards her as the Allied and Associated Powers. As to ail matters 
in connection with the Russian Settlements, the Railway Zone of the 
Chinese Eastern Railway, and Russian subjects in this country, they shall 
be doalt with by the ilmistnes and the Chief Officials of the Provinces 
concerned. # ^ 


2. FRANCE. 

[Coninbuied by O. E. Bodixgton, Esq.] 

TTniiii^fy Tax (Tiixe de Sijour). — ^THs law makes compulsory the 
iaxe de s^our which was hitherto only optional It applies first to what 
are desjoibed as hydromineral and chmatic stations and second to 

13, ' 


iSS ^ REVIEW ^OF LEGISLATION, 1920. 

''centres of tourism — that is to say, places possessing natural or 
ar^tistic \uriosities so defined by law. The law is applicable to people 
not domiciled in the commune or possessing no residence there -which 
render^ them liable tod)e ^^sessed to personal taxation. The minimum 
of the j;ax is lo^entimes per person and per day, the maximum a franc. 

It may’^vary according to the periods. It cannot be assessed for more 
than four : weeks. Soldiers wounded or mutilated or silffering from 
illness contracted dfunng the war are exempted. The tax is devoted to 
sanitary and improvement worlds in the case of the first categorj?^ of 
places, to the upkee*p of monuments, improvement of conditions of 
access, residence, transport, as well as sanitary improvements in^fhe 
stations of the second category. ^ ^ 

Treaty 0! . Versailles —This Treaty was promulgated by a lengthy 
^ejree of January 10, 1920. ^ 

German Patent Application^— By a law of January 15, I 92 frwhere 
inventions which are the object of Flinch patents belonging to German 
-subjects or applications for French patents filed m the name of German 
subjects are of a nature to interest the national defence or involve some 
^public ijiterest, they^may be expropriated in consideration of an equit- 
able indemnity for the benefit of the inventors or their legal representa- 
tives. The indemnity is fixed by a special commission organized for that 
purpose. The patent so expropriated may be worked in the State 
workshops, or for the account of'^the State in private workshops. 

^ Transports {Civil Requistiton. Law of February 27, 1920). — This 
law empowers the Civil Authorities even in time of peace, in case of the 
interruption, even only partial, of the railroads, to secure the means of 
transport necessary for the food supply of the population and the working 
of the public services by means of temporary requisition. Such requisi- 
tion applies to * 

' (i) Motor-lorries of all kinds; 

(2) Touring cars which may be useful for carrying out the service ; 

43) Horse carts, boats, and in general ail other means of transport ; 

(4) Workshops, garages, and so forth ; ^ 

(5) Change parts for the*» repair of the vehicles, motor ^spirit/ and 
forage. 

Prior to any requisition a ministerial decree shall determine the 
departments to which the requisition shall extend, Theright of requisi-^ 
tion is vested in the Minister of Public Works, who may delegate i to tht;'" 
Pref&ts. ** Tke requisition gives rise to an indemnity in the shape of 
rental. Penalties are instituted for attempted evasion of the requisition. 

Trade Union^ — Mamed women carrying on a professioTTor^ trad ^,,..., 
may become members of Trade Unions without ^the authority of their 
husbands, and take^part in their administration and management. . 
Minors of at least sixteen years of age may become members of Trade 
Unions with the consent of their parents or guardians, but cannob take 
port in the management or administration. 

Prior to this law a woman could not enter a Trade Union except 
with tte authority of her husband, and could not under any circumstances 
share in the management. 

The law of 18^84 conferred upon Trade Unions legal personality . 
with the right to sue and be sued. It, however, restricted their right 
to acquire landed property to that necessary for their meetings, their 
Ebraries, or courses of professional teaching. The present law gives 
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them the power to acquire, without any Governmental or other authoriza- 
tion, both mal and personal property to any extent, it aisa/ extends 
their capacity to contract, and, without permitting them to carry on 
commercial transactions, it permits tt^em ti coilstitute^reserve, '‘benefit 
and compensation funds, and build workmen's dwellings and^ pwchase 
land for gardens, physical education, or h3?^giemc purposes. also 
permits theni to institute, adnfimster, or subsidize professional institu- 
tions as well as co-operative societies. ^ ’ 

Leases’ (Law of May 4, 1920). — ^This law pro^qdes for extension of 
leases made between Auguht i, 1914, and the date of cessation of hostili- 
tie^^^^that is to sa}’, October 24, 1919 Tenants are entitled to an 
extension of suc^ extent as wiD. ensure them, taking account^! the 
duration of the lease or of its renewals already granted, two» years' 
enjo3«cnent dating from the date of cessation of hostilities. ^ 

Conmereiai Contracts {“ Loi FailIioi'')--^The law in question 
pro-vndes for the cancellation of contracts for delivery of goods, in cases 
where the execution of the contracts owing to %ar conditions would 
have involved such hardship to one or other of the parties as could no^ 
have reasonably been foreseen when the contract .was entered into,^ 
owing to the increase of price of raw material, of iaboilr, of carriage, 
and so forth. It is m the nature of the relief granted by ourt^ourts 
Emergency Powers Acts. This provides that the Law Failliot shaE 
remain in force until July 31, 1920. ft ai|o provides that the contracts 
alluded to in the Law Failliot shall be cancelled ipso facto as of July 
1920, if an application for their execution has not been previously made. 
It is a little difficult to know to what contracts this article applies, whether 
to aE contracts for delivery of goods made before the war generaEy, 
or those as regards which an application has already been made under 
the Law Failliot, but not adjudicated upon. 

It is for the present apprehended that the Courts will not apply it 
to contracts made before the war which have lam dormant — that is to 
say, which have neither been executed nor form the object of an appSca- 
tion for ^arn^ellation, suspension, or execution. 

Mae Arte (“ Droit de suite,” Law of Mky 20, 1930). — ^This law gives 
to artists wh^t is described as a droit de suite or a lien on their works 
which are publicly sold. This right can also be enforced by their next- 
^-kin in case oP their death dunng this statutory period of cop5n:ight. 
rais Hex is represented by percentages deducted from the proceeds of 
sale at the following rates ^ 

I per cent, from 1,000 francs to 10.000 francs^ 
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3 „ „ above 50,000 „ 

J’iaaace (law of June 25, 1920).— This law modifies the method of 
calculation of income-tax, the result of which it is difficult to calculate 
in advance, but which will certainly involve an increase on the previous 
tarifi. 

Excess Profits Duty is to^ cease to- apply to profits realized after 
June 30, 1920. 

The duty on sales of real estate is increased from 7 per cent, to 
10 per cent. 

The duty on leases is increased from 20 c. per cent, to 60 c. per cent. 

Succession duties are graduated according to the number of chEdren 
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there are in the family. Families of three children pay a less rate than 
tliose of\two, which pay a less rate than those of one child onl}^ ; lo per 
cent, of the total assets are adlowed to be deducted for every child above 
the fonrth. The dutf is ^adu^ated according to the amount of the 
estate.*. The dilties are generally increased, reaching from i per cent, 
in an estate not exceedmg 2,000 francs betvizeen relatives in the direct 
line of the first degree to as much as 59 per cent, in estates of over 
50,000,000 francs pkssmg between relatives beyond the fourth degree or 
persons between whom there is*no relationship. 

Annual composition for stamp duty on ^fearer stock is raised to 10 
centimes per 100 francs. 

TIr transfnission tax for registered stock is increased to 50 centimes 
per iQp frani:s. 

^The dividend, tax, formerly 5 per cent, on personal securities, is 
increased to 10 per cent* ^ 

The receipt stamp duty has beeif simplified and is under this law 
25 centimes Tip 100 francs.^ 

^ 50 centimes between 100 francs and 1,000 francs. 

► ^ I franc fof sums exceeding x,ooo francs. 

The law institutes a tax of 10 per cent, on the price of articles 
described as ohjeis de luxe, A list of these articles is published by decree; 

This law also institutes a turnover tax of i per cent, assessable on 
persons who habitually or occasiBnally purchase in order to resell or do 
aTts which belong to those professions subjected to the tax on industrial 
and commercial profits instituted by the law of July 31, 1917. 

Exemptions froni this tax are as follows : 

(1) The sale of bread ; 

(2) The sale of State monopolies, such as stamps and stamped 
paper ; 

(3) The working of public services which are bound to apply fixed 
tariffs or tariffs approved by public authority ; 

•(4) The business of stockbrokers, maritime brokers, maritime insur- 
ance brokers, and generally all other professions giving rise to mrsmissions 
or brokerages fixed by law of decree, and other special businesses of less 
importance which are specified in the law. ^ 

The rate is i per cent, with one-tenth extra devoted to the exchequer 
of the departments and communes, total per cenf. On articles o| 
luxury it is 10 per cent. r 

Motof-caf$ — ^The taxes on motor-cars are increased and made payable 
every Siree mojiths. 

Law of June 20, 1920, — TMs law provides for proof of BrrthS7<J^aths««» 
and marriages the originals of which have been destroyed or disappeared 
in the war, by meansu-of what are known z.s A ctes de Notoneie, which are 
statements made by persons with whom the parties interested are 
acquainted and w^hich are substantially the equivalent of Statutory 
Beclarations. Penalties are instituted for false declarations. The 
documents in question are drawn up by the Justice of the Peace of the 
domicfie or residence of the applicant. ^ f 

Abortion (law of July 31, 1920). — This law inaeases' the severity 
of the penalties for inciting to abortion by means of speeches at public 
meetings or the sale, putting out for sale, or offering even in a’ non- 
public manner, or of writings, printed matter, and so forth inciting to 
'abortion* Persons selling, or distributing, or aiding and abetting in 
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the distribution of remedies, objects, instruments, or articles of any sort 
designed for committing the crime of abortion are punished in^he saqie 
way. The penalty is imprisonment from’ six months to three years 
and a fine of from 100 francs to 3,000 francs,-' ' 


3. HOLLAND. 

T " 

, [CorJndtfiea hy Dr. C. Torley Dm^’EL.] 

L ^ 

Eineation. — of March i, 1920, for modification ana ampli^cation 
of the University Education Act {Gazette, No. 105) contains, an important 
modification in the organization of gymnasia! and university educat^oa 
and of tne examinations conr;:ected there-^ith. 

Act of March i, 1920, for modmcation and amplification of the Act 
for settling Secondary Instruction (Gazette, No. «586), contains a similar 
modification with regard to secondary instruction. . --f 

Act of October 9, 1920, for settling general educational J^rimary'' 
; Instruction (Gazette, No. 77S). New settlement of organization, etc., 
of Primary Instruction. 

Dutch Nationality. — ^Act of December 31, 1920, for further modifica- 
tion of the Act of December 12, 1892 (Cazet^, No. 26S), on Dutch Nation- 
ality and Citizenship, lastly modified by the Act of July 15, 1910 (GazeUe, 
No. 216, Gazette, No. 955}, brings alteration in the naturalization dues. 

Diplomatic Service. — ^Decree of October 23, 1920, providing for’ 

(a) Repeal of the Diplomatic Rules, 1912 (Gazette, No. 2S9), as wrell 
as of the Royal Decrees of April 25, 1918 (Gazette, No. 266), and of 
January 27, 1920 (Gazette, No. 41). 

(b) Laying down new rules for^ Diplomatic Service (Gazette, No. 796), 
settles ranks, stipends, diplomatic service, and leave. 

Civil and Commercial Law. — ^Act of March 26, 1920, for modlficotfon 
• of the t€rms meant in Articles 523, 526, and 549 of the CNdl Code and 
abolition of the x 4 ct of July 9, 1855 (Gazette, No. 67, Gazette, No. 148), 
shortens the -.terms required for the statement of presumable death in 
case of shipping disasters (and the like). 

Act of Marci? 26, 1920, for modification of the Commercial-Register 
S^ct, 19I8 (Gazette, No. 151), modifies the tarifis of what is due on registry. 

Act of March 26, 1920, settling the^ formation, orgahizal:|on, and 
1 competence ^f the Chambers of Commerce and Manufactories (Gazette, 
^^^No. 151J, settles the formation, etc., of the Chambers in question. 

Decree of August 17, 1920, providing for settlement of the number, 
the jurisdiction, and the seats of the Chambe?^ of Commerce and 
Manufactories. 

; A6t of October 9, 1920, providing for organization of the Government 

Insurance Bank (Gazette, No. 780) settles organization and inye'^tment 
: of the capital. 

Revolutionary Tarbulenees.— Act of July 28, 1920, providing for'^further 
provisions for fighting revolutionary turbulences (Gazette, No. 619). 
Criminal provisions against revolutionaxy^ turbulences. 

I Navigation.— Act of March 26, 1920, for settling the Masters' Act 

(Gazette, No. 154), prescribes the qualifications for masters on seagoing 
ships; also for mates and engineers. 
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League of Nations. — Act of March 6, 1920 {Gazette, No. 108), authorizes 
th^ Dutcfa Government to^join the League of Nations and to be party 
to the provisions of Article paragraphs i and 2 of the League 
of Natfons Tre^aty. ^ ^ I- ^ 

Vettrii^y All. — Xct of March 26, 1920, providing for Government 
Veterinary Inspection [Gazette, No. 153), contains measures for pro- 
moting the health of the live stock of cattle and for inspection of cattle 
and meat destined *for ^export. 
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Adimnistration. See Constitution. 
Adc>tic^ (Bntisb. Columbia), 25 
(Tasmania), 75 

Advertisements (Palestine), 180 
Agriculture. See also Wheat, Fruit, 
Dames. 

(Cyprus), 175 

fallowing advances (Victoria), 81 
(Newfoundland), 44 
(Ontario), 35 

(Prince Edward Island), 38 
produce dealers (Victoria), 82 
produce growers (British Guiana), 
163 

purchase of feed (Alberta), 20 
(Manitoba), 31 

tenancy (Central Provinces), 138 
(Trinidad and Tobago), 171 
(United Kingdom), ii 
Air Navigation. See also Treaties^ 
(Bahamas), 164 
(Bermuda), 48 

(Comhionweaith of Australia), 50 
(Tasmania), 76 ^ ' 

(United Kingdom), 8 
iVliens (Commonwealth of Australia), 

50 

^ (Cyi^us), 174, 175 

(Gilbert and Eilice Islands Colony), 
no 

(Hong-Kopg), X41 
» (Jamaica), 167 
(Jersey), 18 
(Newfoundland), 47 
(New Zealand), 98 
' (Papua), 97 

(Sierra Leone), 156 
Amusements 

cinematographs (Transvaal), 120 
(Hong-Kong), .14^1 
tax (Ontario), 35 
(Zanzibar), 160 

Animals (British Columbia), 26 
(Ceylon), 150. ^ 5 ^ 

(Cyprus), 174 


Animals — coratnited , ^ 

dogs (Cyprus), 176 ^ 

^ (Gilbert and Eilice Islands Colo- 
ny), no 
(Mauril^us), 147 
(Newfoundland), 44 
diseases of India), 124 ^ 

(Federated Malay Statei>), 145 
(Palestine), 1S2 ^ 

prevention of cruelty (Bengal), 136 
(Western Austraha), 90 « 

(Prince Edward Island), 38 
(sierra Leone), 155 
Antiquities (Palestme), 180 
Apprentices, farm (New Zealand), 102 
Army and Air Force (Hong-Kong), 
142 

(India), 123, 127, 129, 132 
(United Kingdom), 8 
Asiatics (Straits Settlements), 142 
j AVestern Australia). 92 

1 Attorneys (Isle of Man), 16 ^ 

I Audit See Finance. 

I Bailment {British Columbia), 26 
i Banking 

credit banks ^Palestine), 1S2 ^ 

(Cyprus), 175 

foreign banks (Bermuc|a), 49 

I XHong-Kong), 140 ^ 

1 (Jamaica), 167^ 

j Presidency" Banks (India), 131, 132 

j (Queensland;, 57 

! { St . Vincent) , 1 68 

\ (Union ct South Africa), 115 
1 (United Kingdom), 15 

5 Bank Notes {Ccmmonwealth of Aus- 
I tralia), 53 ^ 

I Barristers, ^ee Legal Practitioners, 
j Basel ijvlission (India), 129'** 

Beavers i Newfoundland), 45 
j Bees *, Prince Edward Island), 38 
\ Betting, See Gaming, 
j BiEs of Exchange (Trinidad and 
1 Tobago), 171 
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Birds, protection of (British Guiana), 
163 

Boy' Scoirfc (Trinidad and 1?obago), 

f 

Bread, sale of (Maforitius) , 14S ^ •- 

Brewers ^sj)e of lAn), 17 
British Empire Exhibition (United 
Kingdom), 15 
Buffaloes (Ceylon), 15 1 » 

Building Societies (Newfoundland), 
44 

(Western Australia), 90 
(United Kingdom), 10 
Bullion,^exportation of (British 
G*‘iana),^i64 , 

BiJS^ess Names (Burma), 139 

r 

Capital Conversion IHong-Kong), 
141 ^ 

Carriers (Western Australia), 89 
Rattle 

impounfling (%)uth Australia), 63 
inspeoition (Netherlands), 192 
raising of (Mauritius), 148 
"^slaughtering (Mauritius), 147 ^ 

Cemeteries (Quebec), 41 ,, 

Census (Cyprus), 177 
(Gold Coast), 152 
(India), 123 
(Papua), 97 
(St. Lucia), 171 
(United Kingdom), 9, t 6 
Xhildren. See also Adoption, Legi- 
timation. 

guardianship of (Western Aus- 
^ tralia), 89 

Cinematograph. See Amusements. 
Civil Service * 

(Bahamas), 164, 165, 1G6, 167 
(British Guiana), 164 

(Cyprus), 176 

employment (Commonwealth of 
Austfali^), 53 

(Sould^ Australia), 65 % 

gratuities (Gold ^3oastj 152 
leave of absence (Bermuda), 49 
(New Zealand), ioi‘ 
pensions (St. Lucia), ip:i 
salaries (Victoria), 80 
(Sierra Leone), 157 
sjiperajinuation (Ontario), 34 
(Tasmaisia), 72 ' 

time o|., registration extension 
(Western Australia), 89 
(Western Australia), 89 
Coinage (India), 129, 140 
(United Kingdom), 9 
Commemoration Day (Ne^idound- 
land), 47 


Companies 

advances to (New Zealand), 109 
(Victoria), 82 
(British Columbia), 26 
(India), 130 
(Mauritius), 147 
(New Zealand); 102 
(Qfiebec), 40 

regulation of limited (Palestine) 
182 

(Saskatchewan), 43 
(Tasmania), 78 

(Victoria), 86 , ^ 

Compensation, crni'^nal injuries 
(United Kingdom), 16 
Constabulary See Police. ^ ^ 
Constitution (British Guiana j, 163 
^(Isle of Man), 17 
(Sierra Leone), 155, 156 
(Union of South Africa), no 
Contract ' 

' breach of (India), 125 
commercial (France), 189 
of service (Mauritius), i.:|8 , 
Co-operative Societies (British Co- 
lumbia), 26 
(Newfoundland), 44 
(Palestine), 182 
Copyright (Cyprus), 174 
(Palestine), iSo 

Coroners (Western Australia), 91 
Corporation Profits Tax (United 
Kingdom), 9 

Corruption (Bahamas), 165 
Criminal Law 
abortion (France), 190 
(Cyprus), 176 

disorderly houses (Quebec), 
intimidation (Hong- Kong), 142 
(Mauritius), 148, 149 
(Palestine), 182 r 
probation oi offenders (N<^ Zea- 
, land), 102 
‘prostitution (Bombay), 135 
Criminal Procedure (gong-Kong), 
141 

(New Zealaiid), 99 
(Papua), 97 
(St. Lucia), 170 

(Sierra Leone), 156 o 

Currency (Bahamas), 166 
(Bermuda), 49 

(Commonwealth of Australia), 53 
(Cyprus), 174 , 

(Gold Coast), 153 
(India), 127, 128, 13!, 140 
(Mauritius), 148 
(Nigeria), 154 
(St. Lucia), 170 
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Currency — continued 

(Union of South Africa), 115 
(Zanzibar), 160 
Customs (Bahamas), 164, 166 
(Commonwealth of Australia), 50 
(C^’prns), 175 

(Federated Malay States), 145 
(Gibraltar), 173 ^ 

(Gold Coast), 15 z 
(India)’ 124 

(Mauri tins), 147 1 

^(New Zealand), 97 
^f^i^ria), 154 
(Papua), 97 > 

( 5 t. Lucia), 170 
(Si:. \ 3 ^ncent), 168 
• (Sierra Leone), 157 

(Trmidad and Tobago), 17 1 ^ 

(Union of South Africa), 119 
(United Kingdom), 9 
(Zanzibar), 158 
Cutchi Memons (India), 13 1 

Dairies (Tasmania), 73 
Dangerous Drugs. See also Poisons. 

(United Kingdom), 2, ii 
Debtors (India), 123, 125 
(Tasmania), 78 

Deeds Registry (British Guiana), 16 1 
Dentists (Tasmania), 73 
(Western Australia),. 96 
' Deportation (Gilbert and Ellice Is- 
lands Colony), no 
(Trinidad and Tobago), 17 1 ^ 

Diplomatic Service (Netherlands), 
191 

Divorce 1 New Zealand), 107 
(Tasmania), 74 I 

(Victoria), ^85 ~~ 

(Western Australia), 96 
Documents, lega^ See also Negotiable 
Jpstrum^nts 
(Hong-Kongj, 141 
(Victona), '87, 88 
Dogs. See ^^limais. 

Duchy of Lancaster (United King- j 
dom), 15 I 

1 

Ecclesiastical property (C>’prus I, 174, j 
176 

Education (Alberta), 21 j 

(Bombay), 135 ; 

{British Columbia), 26 * 

(Central Pro\'inces), 13S ^ 

(Ceylon), ^49 I 

(C^’prus), 176 \ 

(Federated Malay States), 145 | 

(Me of Man), X 7, 18 ; 

iJamaica), 167 ^ j 


Education — conti nued 
(Jersey), 18 

(Mad^ias), 133 V -- ^ 

(Netherlands), 19 1 
(Nev-ifoundiand), 7:^6 
(New Zealand), J07 ^ 

(Prince Edward Island)" 38 
(Quebec), 39 

scholarships (’iBermiida), 49 
(Ontario), 38 
(Quebec)l 39 
(United Kingdom), 10 
(Straits Settlement^, 144 
University (Burma), 139 ^ 

(India) 126, 130 

(Quebec), 39 ^ ^ 

^(Umtied ProxincesJ, 137 
Elections (Briteh Columbia), 26 
(India), 1^9 
(Isle of Man), 16 

legislative ^^uncil (New Zealand}'^ 

(Ontario), 34 ^ 

proportional representation (Mani- 
^ toba), 30 ' 

(Saskatchewan), 41 
(South Australia), 70 ^ 

war ser\uce franchise (Tasmania), 
75 

Electricity, supply of 
(Gold Coast), 153 
(Manitoba), 30 
(Ontario), 35 
(Tasmania), 72 
(Victoria), 81 

Emergency Powers (United King- 
dom), 2 

Enemy Aliens See Aliens. 

Enemy Property (Cyprus), 176 
(Hong-Kong), 14 1 
(India), 129 
(Papua), 97 

(Zanzibar), 157 ^ ^ , 

Engineers, registration of f]^nitoba), 
30 r* 

Entertainments. See Amusements. 
Estate Duty (Zanzibar), 157 
Estates Succession (United Pro- 
vinces], 137 

Evidence (New Brunswick), 33 
(Saskatchewan), 42 r* ^ 

Excavations (Cv'pms). 174 
Excess Profits (France), 189 
(United Kingdom), 9 ’’ 

Explosives and Dangerous Goods. 
See also Firearms. 

(New Zealand), 103 
Exports, regulation of 
(British Guiana), 164 
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Exports — continued 
(Gibraltar), 17^ 

^old Ccmst), *152 <! 

(India], 125 

(Sierra Leone), 56 ^ ^ r 

(Triiiifiiacl and T%bago), 172 
(UniteS fvingdum), 14 

Factones. See also Wages. 

fVVestern Australia), 92 
Factors (New BrunswicS:), 33 
(Prince Edward Island), 38 
Fatal Accident^ (Saskatchewan), 42 
Fauna, tk'otectioii ot (Tasmania), 74 
Feed. S^ee x\gr€culture. 

Figljting men. See also Pensions, 
aid to (Ontario), 35 » r 

gratuities (Commonwealth of Aus- 
tralia), 55 w 

housing of (South Australia), 62 
^ land for (New ZealaiKi), 10 1 
* (Souife: Aus'^alia), 58 
{Tasmania), 72, 77 
(Victoria), 79 

*"*^repatriation (Commonwealth of 
Australia), 54 ^ 

surplus funds (Commonwealth of 
Australia), 50 
(Newfoundland), 47 
Finance 

audit (Common'wealth of Aus- 
tralia), 50 

41. (Bahamas), 165, 166 
(British Columbia), 27 
(Cyprus), 174, 175 
■ /(Fiance), 1 89 

Government securities (India), 125 
(New Zealand), 107, 108, 109*^ 
(South Australia), 60 
(Union of South Africa), no 
' (United Kingdom), 9, 15 
Fine Arts (France), 189 
Firearms aad ^rms 

(Ceyloa<^, 150 % 

(Cyprus), 176, 34^7 
duty (India), 124 
(Hong- Kong), 14 1 
(New Zealand), 98 4^ 

(St. Vincent), 168 
(United Kingdom), 2, ii 
J^Zanzibar), 158 
Fisheries-^ 

destruction of fish (Palestine), 180 
(Newfoundland), 44, 45 
prohibition of nets (Bahamas), 166 
Fishing boats (United Kingdom), 15 
Flags, exhibition of 
(Palestine), r8o 
Food (British Columbia), 27 


Food — continued 

control (Palestine), 183 
Ministry of (United Kingdom), 2 
speculation in (Union of South 
Africa), 1 15 

Footwear (South Australia), 63 
Forestry (British Columbia), 28 
(Palestine), 182 
' (Tasmania), 77 

Friendly Societies (St. Lucia), 171 
(WesterfU Australia), 89 
Fruit (Tasmania), 72 

(Victoria), 82 ^ 

Game (British Columbia), 28 

land for preservation of (fiew 
« Brunswick), 33 
Gaming (New Zealand), 98, 102 
(South Australia), 64 
(United Kingdom), 15 
Gas, regulation of (United Kingdom), 

14 

Great Enquest. See Jurors and 
Juries. 

Guano, export of (Bahamas), 165 

Hail Insurance (Alberta), 20 
(Manitoba), 31 ' 

Highways. See also Transport. 

(British Columbia), 28 
(Manitoba), 31 1 

(Newfoundland), 47 
(Ontario), 35 

r (Prince Edward Island), 38 
(Sierra Leone), 157 
(Tasmania), 71 
(Victoria), 83 r 1 

Holidays. See Public Holidays, 
Homesteads (Saskatchewan), 43 
Horse-breeding (Prince Edward 
Island), 38 f 

Plospitais (Bermuda), 49 ^ ^ 

Plouse of Keys. S^e'IZlectioiis. 
Housing (Manitoba), 31 
(New Brunswick), 33^ 

(New Zealand) 106 * 

(Tasmania) r 73 

(Transvaal), 120 

(Union of South Africa), 117 

(United Kingdom), 15 ' 

(Victoria), 84 

Immigration (Bahamas), 165 
(Bermuda), 48 

(Commonwealth of, Australia), 

„ 51 

(New Zealand), 100 
(Palestme), 178 
(Straits Settlements), 142 
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Imperial War Museum (United King- 
dom), 15 

Imports, regulation of (British Gui- 
ana), 164 
(Cyprus), 176 
(Gibraltar), 173 
(Gold Co^t), 152 
(India), 125 

(Sierra Leone), 156, 157 
(Unitdd Kingdom), 14 
Impounding. See Cattle. 7 
J^rmome Tax (British Columbia), 30 
“ ^iriia), 126, 13 1 
(Jamaica), 167*^' 

'(^ew Zealand), 100 
(Ontafio), 37 
(Queensland), 58 / 

(South Australia), 60 
super-tax (India), 126 
(Union of South Africa), 119 
(United Kingdom), no 
(Western Australia), 91 
Incorporated Societies (New Zea- 
land), 106 

Increase of Charges (United King- 
dom), 6 

Indemnity (Cyprus), 174 
(United Kingdom), 4 
Industrial Arbitration (Western Aus- 
tralia), 94 ^ 

Inebriates (South Australia), 63 
Infants. See Children. 

Infectious diseases (New Zealand), 
104 

Innkeepers (Westerh Austraha), 90 
Insect Pests (Isle of Man), 18 
(Straits -Settlements), 143 
Insurance. See" also Hail Insurance. 
(British Qolumbia), 28 
Government (Tasmania), 74 
^ health (United Kingdom), 12 

^ indi^trial Zealand), 109 

(Manitoba), 31 

national (United Kingdom), 13 
Interpretation of Statutes 

(Gilbert and Ellice islands Colony], 
no 

Intestate Estates (South Austraha), 
64 

IreUnd, Government of (United 
I^ingdom), 7 
Irrigation (Alberta), 19 

(Federated Malay States), 146 
(South Australia), 70 
(United Provinces), 136 
water rights (British Columbia), 30 

Judicature 

, annex to court house (Quebec), $8 


J udicature — continued"' 

(Ashanti), 153 

(Burma), 139 • 0 

(China), ^183, 184, 185 
' (Co-hmonwealtlUof Austraha), 51 
(Cyprus), 174 ^ 

(Gibraltar), 173 
(India), 127 
(Isle of ManJ, 18 
. (Mauritius), 149 
{Ontario),"'36 
(Punjab), 137 

I (Quebec), 41 - ^ 

; (St. Lucia), 169 
(St. Vincent), 167^ 

(Saskatchewan), 42 - 

(Tasmf^nia), 7:4 
(Trinidad prh Tobago), 171 
(Union^'^South Africa), 119 
(United Kingdom), 3, 12, 13, 15,, 
Jurors and Junes 
enrolment of women (USited King- 
dom), 15 "7 

(Isle of Man), 17 

(New Brunswick), 32 ' 

(United Kingdom), 12 
(Victoria), 88 
Justices (Papua), 97 
salaries (New Zealand), 98 
(Tasmania), 77 

Juvemle Courts (Madras), 133 
(United Kingdom), 13 

Labour. See alsq Factories, In- 
dustrial Arbitration, Mines, 
Wages. **" 

industrial conditions (^Manitoba), 

" 31 

(South Australia), 60 
industrial research (Ccmmcnwealth 
of Australia I, 54 

industrial unrest (Commonwealth 
1 of Australia), -^1 ^ 

I rnsurance (L’nited Kingdom), 12, 13 

! mining industT)" (United King- 

‘ dom), 4 

! " (Ontario), 36 

1 Part XIM of Peace Treaty (Vic- 

tona), 79 

relief wcrks (United Kingdom), 23 
(Strains Settlements), 142- 
Washington Conventiolis (United 
Kingdom), 13 ^ 

, Land 

j acquisition of (United Kingdom), 

4 

(Jamaica), 167 
alluvial (Bengal), 136 
drainage (Bengal), 1^6 
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Land — con timie d 

* (Federated Malay States), 146 
native (GS?lbert and Ellice islands 
Cojony), no ^ 

(New Zealand), t:o3 ^ r 

(Papua^^ ^ ^ 

registers (Palestine), 179 
f ^ roil (Bahamas), 165 

. transfer (Palestine 178' 

(Victoria), 82 
(Western Australia), 94 - 
^ Land Settlement. See Fighting Men. 
Land Ta^(Aibe]#ta), 22 
(Jamaica), 167 
(New Z*ralandy, 100 
^Jfited Kingdom), '^10, 15 
^ Land Tenure (New Z^^aland),' 107 r 
Land Titles (Alberta) 

\ (Gibraltar), 173 
^Saskatchewan), 43 
I^w students (Quebec), *40 
League of I^ation^. (Netherlands), 192 
^ Leases (Stance), 189 

II »J ..e g al practitioners (Bombay), 135 

(New Zealand), 108 , 

■ (TJjiinidad and Tobago), 172 r 
Legislature (Ashanti), 153 
• devolution of power (India), 129 
(Gk>ld Coast), 152 

Government of Ireland (United 
Kingdom), 7 

' legislation drafting (New Zealand), 

X05 

native (Union of South Africa), no 
(Netherlands), igr 
(Nof^ihern Territories), 153 
(Ontario), 34 

■(United I^ngdom), 2, 16 ' 

women members (British Columbia), 
30 

^ ^Legitimation (Manitoba), 31 
(Prince Edward Island), 38 
Lepers ^ndm), ^^27 
Letter writers (Nigeria), 154 • 

Libraries See PuMic Libraries. 

^ Licences (British Columbia), 28 
Lighthouses (United Kingdom), 15 
Liquor 

^ adulteration of (Isle of Man), 17 
control of (Alberta), 25 
Bahamas), 165 
(Gold Coast), 153 
(Manitoba), 32 
(Nevr Brunswick), 33 
(Queensland), 58 
(Saskatchewan), 43 
(South Australia), 64 
importation (Sierra Leone), 155, 

157 


Liquor — continued i 

prohibition (British Columbia), 29 
(Ontario), 37 
(Zanzibar),^ 160 
Live Stock. 'See Cattle 
Loans (New Zealand), 10 1, 108 
(St. Lucia), 170 
(ScOxthiVustraiia), 60 
(Trinidad and Tobago), 172 
(United Kingdom), 15 
Looai Government (Alberta), 20, 
24 

(Bihar and Onssah 138 
(Bombay), 135 

(British Columbia), 28 ^ 

(Burma), 139 ^ 

celebrations and memorials (Vic- 
^ toria) 80 
(Transvaal), 12 1 
(Ceylon), 150 
(India), 123 
(Isle of Man), 17 
loans (South Australia), 60 
(Madras), 133, 134 
(Manitoba), 31 
(Mauritius), 148 1 

(New Zealand), 105, 109 
proportional representation (Mani- 
toba), 32 
(Queensland), 57 
(Transvaal), 120 
(United Kingdom), 15 
villages (Bombay), 135 
^ (Central Provinces), 138, 139 
(Madras), 134 
(United Provinces), 137 
Lunacy (Tasmania), 76 ^ ^ 

(Victoria), 80 
(Western Australia), 9^ 

Machinery, working of (North 
Borneo), 15 1 m 

Magistrates 

salaries ol (New Zealand), 98 
(Sierra Leone), 156 » 

(United, Kingdom), 15 
Maintenance, 

deserted wives (Ontario), 36 
married women (United Kingdom), 
13 ^ 

Maintenance orders, (Mauritius), 149 
(United Kicgdom), 12 
Mandates 

N aura* (United Kingdom), 6 
New Guinea (Commonwealth of 
Australia), 55 
Martial Law (India), 140 
Marriage (British Guiana), 161 
(New Zealand), tpy ^ 
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Marriage — conMnued 
(Tasmania), 74 
(Union of Sonth Africa) 

Married Women ^ 

maintenance (UnitM Kingdom) 13 
property of (Quebec) 41 
(So.utii Australia), 64 
(United Elingdom), 15 
Masseurs (New Zealand), 99^ 
Mechanics* Liens (Saskatchewan), 43' 
Merchant Shipping 

fishing boats (United Kingdom), 15 
(Gibraltar), 173 

lighthouse fujid (United Kingdom), 

15 

^ marine Board (South Australia), 70 
^^hctoria), 80 ^ 

Navigation (Mauritius), 14S • 

(Netherlands), 191 
(Western Australia), 91 
pilotage (Jamaica), 167 
ports and pilots (Bengal), 136 
Mid wives (Ceylon), 149 
(South Australia), 66 
Military Offenders (New Zealand), 
loi • 

Military service (Hong-Kong), 141 
hire of animals, etc. (Cyprus), 174, 
176 

Minerals (British Colombia), 29 
IMines (Bihar and Onja), 138 
(British Columbia), 28 
mineral oil (Western Australia), 95 
(Nigeria), 154 
(Ontario), 35 
(Queensland), 58 
(Sr^th Australia), 62 
(Unit<^d Kingdom), 4 
Moratorium (Union of South ’!AfricaJ, 
iig 

Mortgages (Palestine), 179 
Mosquitoes. ^See Insect Pests. 
SIotl%rs’ pensions (British Columbia), 
29 

(Ontario), 37 

Motors. See also Vehicles. 

(Alberta), 21 ♦ 

(British Columbia), 28 
, (Cyprus), 175 
Muty (United Kingdom), 9 
^(Gibraltar), 173 ' 

licences (Gold Coast), 152^ ! 

(India), 128 

(Newfoundland), 47 * ’ 

(Palestine), 182 j 

(Sierra Leone), 155 

. (Zanzibar), 158 1 

Municipal afiairs. Local Govern- | 
ment. I 
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National Insurance (United King- 
dom;, 13 

Natijjnahty (Nether lai^s), 191^ ' 

Nc^tive Trustee (New Zealand), 100 
Na^ralitation. ^See also* Aliens. 

(Commonwea|)th of Australia}, 53 
Namgation. See Merdh^t Shipping. 
Negotiable Instruments (India), 127 
Non-Ferrou% Metal (British Guiana*),^ 
161 * • 

(C3''prusii, 174 
(Hong-Korxgi, 140 

Nurses (South Australia;, 66 * 
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Oaths (New Zealand), iqi 
Official Secrets (Palestine), 

(United Kingdom), 2, 10 
6il industry^Cyprus), 175 < 

(Tni^jiJ^fi and Tobago), 172 
Opium (Sierra Leone), 156 
Opticians ^South Australia), 67 • 
Osmindium (Tasmania)# 74 • 

Overseas Trade ^ 
credits and insurance (tlnited Kin|^ 
dom), 14 

Pllm Kernels, export duty ^ierra 
Leone), 156 

Parliamentary allowances (Common- 
wealth of Australia), 53 
(Tasmania), 73 
Partnership (Ontario), 36 

(Pnnce Edward Island), 38 ^ 

Passports (Commonwealth of Aus- 
tralia), 53 

(India), 128 0 

^ (North Borneo), 15 1 
Patents and Designs (Cyprus), 176 
(France), 1S8 
(India), 128 

Peace Treaty (British Guiana), t(}<f 
(Ceylon), 150 

(Commonwealth of .^ustjalia), 55 
. (Cj-prus), 173 • . 

(France), 18^ \ 

(Gold Coast), *152 

(India), 140 

(Mauritius), 147, 148 

(New^ ^aiand), loi • 

(North B-orneo), 151 

(St. Lucia), 170 

(St Vincent), 168 , * • 

(United Kingdom), i, 6 
(Zanzibar), 157, 159 ^ 

Pensions. See also ]\Iothers' Pensions 
blind persons (United Kingdom), 
20 

(Mauntius), 147 
(New Zealand), loft 


I 


200 'index to 

t • 

Pensions — contiuued 
.war (Commonwealth of Australia), 

• 54 % . • 

(United Kingdom), lo • 

Pilgrimage •(Bihar and Orista), 

Places of Worship (Uiaited Kmgdo^m), 

15 • 

, Plague (Nigeria), 154 

’^Plants, protection of (floii^-Kong) , 

• 142 

Poisons. See also Dangerous Drugs. 
^ (Victoria), 87 

• Police (Alberta), 21 
(Assam) ,<^39 
, (Bahama^), 166. 

(Bengal), 136 

(Berfnuda), 49 ^ 

• (Federated Malay Stipes), 145 • 

• (India), 127 
(Manitoba), 31 

(Straits Settlements), 1^3 
^Zanzibar)* 160 

Political prisoners* (Sierra Leone), 

‘•■®?Oi*iige (Papua), 97 • 

(United Kingdom), 6, 8 
Post Office (Bahamas), 165 • 

(Gold Coast), 152 
|India), 128 

Prices, regulation of. See Profiteer- 
ing. 

* Prisons (Bermuda), 48 
JSierra Leone), 155 
Probate and Administration 
(Ashanti), 153 

(Fedei^ted Malay States), 145 
Profiteering (Mauritius), 147, 148 
(Newfoundland), 48 ^ 

(Palestine), 183 
(St. Lucia), 170 
^ •(St. Vincent), 168 

(Union of South Africa), 113 
(Unite(l Kingdom), 5 
(Western 4^sti^lia), 90 ^ 

Property. See also Ecclesiastical 
Property , Enemy Property, 
married women’s (Umted King- 
dom), 15 

(Punjab), 137 - ^ 

registration of nationals’ (Papua), 

• 97 . 

wairf (Zanssibar), 158 

* Public conveyances. See Vehicles. 
Public Health (Bahamas), 166 

(Bermuda), 49 
, (New Zealand), 103 
(St. Lucia),'' 17 1 

Public Holidays (New Zealand), ro8 
(St. Lucia), TfQ 
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Public Libraries (Ontario), 37 
(United Kingdom), 15 
Public Officers. See Civil Service. 

Trustee. See also Native 
Trustee| 

(Tasmania), '72 
Public Utilities (British 

(New^Brunswick), 3^ 

(Quebec), 39 
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(United Kingdom), 14 


Quarantine (Commonwealth of 
traha), 54 
(New Zealand), 104 
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Railwa}?;^ (Alberta), 20 m 

(J^ritish Columbia), 29 
classification board (Western Aus- 
tralia), 92 

(New Brunswick), 33 
(Nigeria), 154 
(Ontario), 35 
Rating (Victoria), 85 
Red Cross (Bengal), 136 
• (India), 126 

Registration, births, deaths and 
marriages 
(Bahamas), 165 
(Isle of Man)^i6, iS 
(Federated Jftalay States), 144 
(United Kingdom), 15 
Registration duties (Mauritius), 147 
Rent restriction (Bengal), 136 
(]?nrma), 139 
(Gibraltar), 173 
(Mauritius), 148 ‘ ♦ 

(New Zealand), 106 * 

(Palestine), 183 
(Trinidad and Tobago), >72 
(Union of South Africa), 112 
(United Kingdom), i* 

Repatriation of convig^ied natives 
(Sierra Leone), 156 
Restoration of order in Ireland 
(United Kingdom), 3, 18 
Revolutionary tiiwrbulences (Nether- 
lands), 191 

Rice (Hong-Kong), 141 

Roads. See Highways, Transport. 

Russian officials (China), 187 * 

Sale o?' Commodities (Tasmania), 
77 i 

Sale of Goods (New Brunswick), 33 ■ 
(Ontario), 36 

Savings Banks (United Kingdom), 10 
(Victoria), 81 

Scottish Acts (United Kingdom), 15 
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Secondhand dealers (Federated Malay 
States), 145 
(Victoria), 84 

Secret Commissions (South Austral^) , 
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srated Malay Telephones (Albertaf^o 

Termination of the war. Se 
Timber * • # 

:h Austral^), ipulpwood (Ontario), 35 

1 Timj staMard (Quebec), *39 
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See War.» 


S5dition(Commonwealmof Austraha), Tobacco (MauriJpLUs), ij.7^ 


(St. Virfcent), 168 j 

/Trinidad and Tobago), 172^ 

Seed G-rain (Alberta), 20 
Seeds (United Kingdom)^ ii 
Shipping (India), 123, 124 
-^Ishgeria), 154 
' (Tasmania), 7^ 

Shop hours (Trinidad and Tobago), 
172 

(Ui^ed Kingdom), 2 » 

(Victoria), 83 » 

(Western Australia), 93 
Societies, unlawful (Hong-Kong\ 142 
Solicitors. See Legal Practitioners 
Stamp duties (Mauritius), 147, 148 
(Ontario), 35 
(United lO-ngdom), 9 
Statute Law Revision (India), 128 
(Newfoundland), 44 * 

i (Saskatchewan), 41 
(United Kingdom), .1 
Stowaways (St. L uc ia) . 17 1 
Succession duties Zealand), 102 
(Ontario), 35 I 
(Saskatchewan), 42 
Sugar (Hong-Kong), 141 

(Mauritius), 148 ^ 

(St, Lucia), 170 
(St. Vincent), 168 

Siirvejr marks (Federated Malay 
Sfates), 145 / 

Surveyors (Nigeria), 154 
Surveys {Ontario), 37 
(Palestine), ^183 

TaxeS See^lso Finance, Corpora- 
tion Profits Tax 
(Alberta)^ 21 

commercial (Quebec), 39 , 

commission (Manitoba), 31 ' 

holiday (France), 187 1 

house (St. Lucia), 17 1 1 

^ (Sierra Leone), 155 ! 

(Ontano), 35 ^ 

(Prince Edward Island), 3^^ I 

relief to soldiers (British Columbia; , i 
29 • I 

(Manitoba), 32 | 

(New Zealand), 100 ! 

• (Transvaal), 121 ^ 

' (United Kingdom), 9 J 

war tax stamp (Bahamas), 164 


Town planning (Burma), 139 
(Madras), 133 

(Souths Australia), 67 , * ’ 

Trade (United Kingdom), 14 * 

* Trade Marks (Cyprus), 177 
Trade Unions (France), 188 
Transport ^ 

requisition (France), 
roads (United Kingdoi^), 14 
traffic (Federation Malay States), 
• *^45 jk 

Treaties. S/w also Peace Treat^u 
C^ina^fi^Vest Indies Trade Agree- 
ment (Bahamas), 165 
Internat^nal Air Convention (' 9 ‘ic- 
toria), 78 • 

River Murray ^Vaters^greement 
(South Austrahaj, 70 ^ 

Trustees 

banking accounts of (Victoria), 

• 85 • 

(Isle of Man), 17 
(Federated Malay States), 146 
Trust Funds (New Zealand), 109 
rehgious and charitable (India), 

125 

Tynwald Court (Isle of Man), 18 * ' 

I Uniforms, use of (Federated Malay 
States), 145 # 

United Brethren in Christ (Sierra 
I # Leone), 157 
I Usury (St. Vincent), 169 

' Vaccination (Sierra Leone), 155 • 

Vehicles. See also Motors 
(Bombay), 135 ^ . • 

#(Ceylon), 150 • 

(C^qinis), 176^ 

(Saskatchewan), 43 
Venereal Disea-ses (Bahamas), 166 
(Quebejl, 40 

(St. Vincent), 169 • 

(South Australia), 65 
(Western Australia), Sg^ 

\’etermary surgeons (U«uted King- 
dom), 15 ^ 

Wages. See also Factories, 
boards (Tasmania), 77 
(Victoria), S3 
(South Australia), 62 
(Ontano), 36 ♦ 
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War. See afso' Fighting Men, Pen- 
sions. , 

ie^*slatioii •(Bahamas), 165 

(Com^ioii weal til of Australia), 
56 ' » ^ ^ 

‘ {New«Xe§.laiid),^ioo 
(North Borneo), 151 
^ (United Kingdom), 2 
termination of •(Ho^ag-Kong), 
141 

(United Kingdom), 
terms (South Australia), 58 
Water Supply (Cyprus), 175 
Wheat (N^v Zealand), 108 
(Queensfend), 56 
{Sot[,th Australia), 59 
(Tasmania), 78 ^ 

(Victoria), 81 
(Western Australia), 


Wills (Isfe of Man), 16 
(Nigeria), 154 

Wireless Telegraphy (Indian, 130 
V^^olf Bounty (Alberta), 2T 
Women. Seecalso Jurors and Junes, 
Legislature, Mothers’ Pensions 
qualification for Parhaiiient 
('Western Australia)/ 89 
suffrage (New Brunswick), 34 
Workrhen’s Compensation (AJberta), 

25 ^ * 

(Isle of Man), 16 

(Manitoba), 32 ^ 

(New Zealand), ; 

(Ontario)*, 36 , 

(Saskatchewan), 44' ^ 

(Sou«th Australia), 66 ^ 

^Tasmania), 77 
(Western Australia), 92 
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